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H.  Willis  Bland,  P.  J. 
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24th— Blair  County. 

Martin  Bell,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th — Columbia  County  and  Montour  County. 

Robert  R.  Little,  P.  J. 
27th—  Washington  County. 

John  Add.  McIlvaine,  P.  J. ;  James  F.  Taylor,  J. 
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GsoROE  S.  Criswbll,  p.  J. 
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William  W.  Hart,  P.  J. 
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Frank  J.  Thomas,  P.  J. 
3l8t — Lehigh  County. 

Frank  M.  Trexler,  P.  J. 
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Isaac  Johnson,  P.  J. 
33d  —  Armstrong  County. 

W.  D.  Patton,  p.  J. 
84th — Susquehanna  County. 

Daniel  W.  Searle,  P.  J. 
35th— Mercer  County. 

Samuel  H.  Miller,  P.  J. 
36th — Beaver  County. 

James  Sharp  Wilson,  P.  J. 
37th— Warren  County  and  Forest  County. 

Wilton  M.  Lindsey,  P.  J. 
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Court  cf  Common  Pleas, 
Aaron  S.  Swartz,  P.  J.;  Henry  K.  Wband,  J. 
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William  F.  Solly,  P.  J. 
39th— Franklin  dmnty. 

John  Stewart,  P.  J. 
40th— Indiana  County. 

Harry  White,  P.  J. 
4l8t — Juniata  County  and  Perry  County. 

James  W.  Shull,  P.  J. 
42d  —Bradford  County. 

Adelbbrt  C.  Fanning,  P.  J. 
43d  —  Pike  County  and  Monroe  County. 

Wilton  A.  Eroman,  P.  J. 
44th— Wyoming  County  and  Sullivan  County. 

Edward  M.  Dunham,  P.  J. 
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45th— Lackawanna  County. 

Court  of  Common  Pleas. 
Henry  M.  Edwards,  P.  J. ;  John  P.  Kbllt  and  Edward  C.  New- 
COMB,  JJ. 

Orphans^  Court. 

M.  P.  Sando,  P.  J. 
46th— Clearfield  County. 

Cyrus  Gordon,  P.  J. 
47th — Cambria  County. 

Francis  J.  O'Connor,  P.  J. 
48th— McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th— Centre  County. 

John  G.  Love,  P.  J. 
50th— Butler  County. 

James  M.  Galbreath,  P.  J. 
5l8t — Adams  County  and  Fulton  County. 

Samuel  McC.  Swopb,  P.  J. 
62d  —  Lebanon  County. 

Allen  W.  EHReooD,  P.  J. 
53d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54th — Jefferson  County. 

John  W.  Reed,  P.  J. 
55th— Potter  County. 

John  Ormerod,  P.  J. 
56th — Carbon  County. 

Horace  Heydt,  P.  J. 
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Meyer  v.  Knight. 

Executton^Sheriff's  interpleader— Act  of  May  26,  1897,  P.  L.  96. 

When  a  claimant  of  pei^onal  property,  taken  by  the  sheriff  in  execution, 
gives  the  bond  required  by  the  2d  section  of  the  Act  of  May  26, 1897, 
F.  L.  95,  and  receives  the  property  from  the  sheriff  in  accordance  with 
the  provisions  of  that  statute,  the  title  to  the  propeity  vests  in  the  claim- 
ant. It  is  no  longer  in  the  custody  of  the  law,  and  the  lien  of  the  execu- 
tion is  at  an  end.  In  this  respect  the  act  of  May  26,  1897,  changes  the 
practice  adopted  by  the  couits  in  the  exercise  of  the  powers  confeiTed 
upon  them  by  the  Act  of  April  10,  1848,  P.  L.  448. 

Argued  Dec.  6,  1901.  Appeal,  No.  252,  Oct.  T.,  1901,  by 
Norman  S.  Farquhar,  trustee  on  bankruptcy  of  Joseph  Price 
Knight,  from  order  of  C.  P.  SchuylkUl  Co.,  Nov.  T.,  1900, 
Nos.  22,  30,  45,  48  and  62,  distributing  proceeds  of  sheriff's 
sale  in  case  of  Joseph  M.  Meyer  v.  Joseph  Price  Knight. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Reversed. 

Exceptions  to  report  of  William  Wilhelm,  Esq.,  auditor. 

On  exceptions  to  the  auditor's  report,  Marr,  J.,  stated  the 
facts  to  be  as  follows : 

The  evidence  discloses  that  a  writ  of  fieri  facias  was  is- 
sued December  18, 1899,  at  the  instance  of  Joseph  N.  Meyer 
against  Joseph  Price  Knight  to  No.  49,  January  term,  1900, 
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by  virtue  of  wWch  writ,  a  levy  was  made  December  30,  1899, 
on  certain  personal  property,  as  the  property  of  Joseph  Price 
Knight,  and  a  schedule  of  the  property  thus  levied  upon  was 
attached  to  the  writ.  Adelaide  Knight  claiming  the  property 
as  hers  filed  her  bond  in  pursuance  of  the  provisions  of  the 
sheriff's  interpleader  act  of  1897,  when  an  issue  was  formed 
and  the  title  to  the  property  determined  against  her.  H.  O. 
Bechtel,  the  assignee  of  Joseph  N.  Meyer,  then  issued,  on  Oc- 
tober 16,  1900,  venditionas  exponas,  directing  the  sheriff  to 
sell  the  goods  and  chattels,  levied  on  by  reference  to  writ  of 
fi.  fa.  and  described  in  the  levy  of  December  30, 1899,  which 
being  sold  by  the  sheriff  on  November  7,  1900,  realized  the 
fund  in  controversy. 

October  22,  1900,  other  creditors  petitioned  the  United 
States  court  to  adjudge  Mr.  Knight  a  bankrupt,  and  he  was 
so  adjudged  November  16,  1900,  and  Norman  S.  Farquhar  on 
December  6,  1900,  was  appointed  his  trustee. 

The  court  overruled  the  exceptions  to  the  auditor's  report, 
and  sustained  the  auditor  in  distributing  the  fund  to  the  exe- 
cution creditor. 

Hrror  assigned  was  the  order  of  the  court. 

A.  W.  Schalck^  for  appellant. — The  act  of  1848  is  clearly 
inconsistent  with  the  Act  of  May  26,  1897,  P.  L.  95,  and  it  is 
therefore  expressly  repealed  by  section  16  of  the  latter  act, 
which  repeals  all  acts  oi  parts  of  acts  inconsistent  therewith  : 
Boginski  v.  Tobolski,  21  Pa.  C.  C.  Rep.  531 ;  Penna.  Knitting 
Co.  V.  Bibb  Mfg.  Co.,  21  Pa.  C.  C.  Rep.  537. 

JET.  0.  Bechtel^  for  appellee. — We  challenge  appellant  to  show 
anything  in  the  act  of  1897  to  prevent  the  sale  of  goods  where 
they  are  forthcoming  under  a  vend.  ex.  Surely  the  changed 
condition  of  the  bond  does  not  change  the  practice  as  to  pro- 
ceeding against  the  goods.  Were  this  the  case,  the  diligent 
creditor  might  be  prevented  from  ever  collecting  his  claim. 
During  litigation  the  bond  might  become  insuflBcient  to  secure 
him,  and  if  he  were  unable  to  pursue  the  goods,  he  would  be 
compelled  to  stand  by  while  subsequent  creditors  profited  by 
the  fund  which  he  had  created,  and  in  the  labor  for  the  crea- 
tion of  which  they  had  no  part. 
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It  is  a  well  settled  rule  of  law  that  prior  to  the  passage  of 
the  act  of  1897,  a  vend.  ex.  could  be  issued  and  the  goods  levied 
upon  by  the  fi.  fa.  sold :  Bain  v.  Lyle,  68  Pa.  60. 

Opinion  by  W.  D.  Portbb,  J.,  July  10,  1902 : 
The  personal  property  of  Joseph  Price  Knight  was,  on  De- 
cember 80,  1899,  levied  upon  under  a  writ  of  fieri  facias  issued 
upon  the  judgment  of  Meyer.  The  goods  were  claimed  by 
Adelaide  Knight  to  whom  they  were  delivered  by  the  sheriff, 
she  having  given  a  bond  with  surety  in  the  manner  and  form 
required  by  the  Act  of  May  26, 1897,  P.  L.  95.  An  issue  hav- 
ing been  framed  and  proceeded  in  as  by  said  act  required,  the 
result  was  a  verdict  and  judgment  in  favor  of  the  defendant  in 
the  issue,  the  execution  creditor,  on  September  20, 1900.  The 
property  was,  subsequently  to  the  determination  of  said  issue, 
levied  upon  under  a  number  of  executions  against  Joseph  Price 
Knight  and  on  October  6, 1900,  a  writ  of  venditioni  exponas 
was  issued  following  up  the  fieri  facias  upon  the  Meyer  judg- 
ment. A  petition  for  the  adjudication  of  Knight,  a  bankrupt, 
was  filed  in  the  district  court  of  the  United  States  on  Octo- 
ber 22,  1900 ;  the  personal  property  of  Knight  was  sold  by  the 
sheriff  under  the  executions  then  in  his  hands  on  November  7, 
190O  ;  and  Knight  was  on  December  16, 1900,  adjudged  a  bank- 
rupt. The  assignee  of  the  bankrupt  claimed  the  fund  then  in 
the  court  of  common  pleas  which  had  been  realized  from  the 
sale  of  the  personal  property  of  Knight  under  the  executions. 
Under  the  provisions  of  the  bankrupt  act  the  right  of  the  as- 
signee to  take  the  fund  must  prevail  over  the  preferences  at- 
tempted to  be  obtained  by  the  execution  creditors,  when  the 
hen  of  the  execution  had  accrued  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy.  This  eliminated  the 
claims  of  all  the  execution  creditors,  unless  the  lien  of  the  fieri 
facias  upon  the  Meyer  judgment  survived  the  proceedings  under 
the  interpleader  upon  the  claim  of  Adelaide  Knight. 

When  a  claimant  of  personal  property  gives  the  bond  required 
by  the  2d  section  of  the  Act  of  May  26,  1897,  P.  L.  95,  and 
receives  the  property  from  the  sheriff  in  accordance  with  the 
provisions  of  that  statute,  does  the  property  remain  in  the  cus- 
tody of  the  law  and  subject  to  the  lien  of  the  execution  ?  When, 
in  the  exercise  of  the  powers  conferred  by  the  Act  of  April  10, 
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1848,  P.  L.  448,  the  courts  adopted  the  policy  of  requiring  the 
claimant  to  give  a  bond  conditioned  for  the  forthcoming  of  the 
goods,  the  condition  of  the  bond  was  satisfied  by  a  redeliveiy 
of  the  goods  in  order  to  answer  the  execution  of  the  plaintiff. 
The  property  remained  technically  in  the  custody  of  the  law  dur- 
ing the  pendency  of  tlie  interpleader  proceeding,  and  the  bond 
was  satisfied  by  the  delivery,  to  the  sheriff,  of  the  identical 
goods,  however,  depreciated  in  value,  if  not  injured  by  the  fault 
of  the  claimant :  Bain  v.  Lyle,  68  Pa.  60.  Mr.  Justice  Shars- 
WOOD,  who  spoke  for  the  court  in  that  case,  distinctly  recog- 
nized the  power  of  the  courts  of  common  pleas,  under  the  stat- 
ute then  in  force  tp  adopt  a  rule  providing  for  a  bond  which 
would  be  absolute  for  the  payment  of  the  appraised  value  of 
the  goods  if  found  to  be  subject  to  the  execution  ;  and  the  con- 
dition of  the  bond  required  by  law  to  be  given  by  the  plaintiff 
was  declared  to  be  the  controlling  factor  in  determining  whether 
the  property  continued  in  the  custody  of  the  law  and  subject 
to  the  lien  of  the  execution. 

The  practice  established  by  the  act  of  1897,  is  radically  dif- 
ferent from  that  which  had  prevailed  under  the  earlier  statute. 
The  act  makes  specific  provision  as  to  the  condition  of  the  bond 
and  the  approval  of  the  security  by  the  court  and  the  delivery 
of  the  goods  to  the  claimant.  The  condition  of  the  bond  must 
be  that  the  claimant  shall  at  all  times  maintain  his  title  to  said 
goods  and  chattels  or  pay  the  value  thereof,  to  the  party  thereto 
entitled.  The  bond  inures  not  only  to  the  benefit  of  the  plain- 
tiff in  the  execution,  but  to  all  other  pei*sons  who  may  be  ad- 
judged to  have  the  right  or  title  to  the  goods,  or  any  part  there- 
of, and  successive  suits  may  be  brought  thereon  to  the  use  of 
such  persons  until  the  amount  thereof  is  exhausted.  The  claim- 
ant cannot  discharge  his  bond  by  surrendering  or  offering  to 
surrender  the  goods,  he  must  maintain  his  title  or  pay.  If 
upon  the  trial  of  the  issue  the  title  to  the  goods  is  found  not 
to  be  in  the  claimant  the  creditor  obtains  a  verdict  and  judg- 
ment for  the  value  of  the  property,  and  not  for  its  return  to  the 
sheriff.  The  lien  of  all  executions  is  subject  to  legislative  con- 
trol, and  the  legislative  intent  manifestly  indicated  by  this  stat- 
ute was  that  upon  the  giving  of  the  bond  and  the  approval 
thereof  by  the  court,  the  bond  should  as  between  the  execution 
creditor  and  the  claimant  take  the  place  of  the  property.     The 


Digitized  by  VjOOQIC 


MEYER  V.  KNIGHT.  5 

1.  (1902).]  Opinion  of  the  Court. 

effect  of  the  bond  is,  as  against  the  execution  creditor,  to  vest 
the  title  to  the  property  in  the  claimant.  The  property  is  no 
longer  in  the  custody  of  the  law,  and  the  lien  of  the  execution 
is  at  an  end.  The  appellee  had  no  claim  upon  this  fund  by  vir- 
tue of  any  supposed  lien  of  the  original  writ  of  fieri  facias. 
The  assignee  in  bankruptcy  of  Joseph  Price  Knight  is  entitled 
to  the  sum  which  was  by  the  learned  court  below  awarded  to 
Joseph  N.  Meyer  for  use  of  H.  O.  Bechtel. 

The  judgment  is  reversed  and  the  record  is  remitted  to  the 
court  below  with  direction  to  make  distribution  in  accordance 
with  this  opinion,  and  it  is  ordered  that  the  costs  of  this  appeal 
be  paid  by  the  appellee. 


Sellers  v.  Union  Traction  Company,  Appellant. 

Negligence — Street  railways — Getting  on  car— Summer  car — Defect  in 
ftreel — Contributory  negligence. 

It  is  the  duty  of  every  pedestrian  on  a  public  highway  to  use  reasonable 
care  for  his  own  safety,  and  to  avoid  an  open  and  apparent  danger.  He 
who  fails  to  meet  this  standard  of  duty  is  guilty  of  negligence. 

In  an  action  against  a  street  railway  company  to  recover  damages  for 
personal  injuries,  it  appeared  that  the  plaintiff  about  noon  of  a  clear  day 
wishing  to  take  a  west-bound  car  of  the  defendant  company  hailed  an  ap- 
proaching one,  which  was  of  the  summer  type,  having  a  running  board 
along  the  side  affording  a  means  of  entrance  along  the  entire  length  of 
the  side.  The  crossing  of  the  street  for  pedestrians  was  composed  of  three 
parallel  lines  of  flagstones.  The  defendant  company  maintained  a  circu- 
lar manhole  twenty-eight  inches  in  diameter  for  the  purpose  of  affording 
access  to  its  underground  wires,  which  was  outside  of  and  eleven  inches 
distant  from  the  north  rail  of  its  west-bound  track,  and  the  eastern  edge  of 
which  was  six  feet  west  from  the  middle  one  of  the  three  rows  of  flag- 
stone cros.sings.  This  manhole  was  usually  covered  by  an  iron  plate  level 
with  the  street,  but  at  the  time  in  question  the  employees  of  the  defendant 
company  had  removed  the  cover  and  were  engaged  in  work  at  the  open- 
ing. There  was  a  covered  dearborn  wagon  standing  close  to  the  north 
curb  of  the  street  and  just  west  of  the  crossing,  so  that  the  opening  in  the 
street  could  not  be  seen  by  a  person  standing  upon  the  sidewalk  at  the 
eomer,  but  there  was  an  unoccupied  space  of  five  or  six  feet  between  the 
dearborn  wagon  and  the  north  rail  of  the  track.  The  plaintiff  having 
hailed  the  ear  walked  out  to  the  track  on  the  middle  row  of  the  flagstone 
crossing;  the  car  gradually  slackened  its  speed  and  the  plaintiff  knowing 
thmt  it  had  not  stopped  caught  hold  of  the  hand  rails  and  walked  along  the 
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street  sideways  intending  to  get  on  to  the  car  when  it  should  come  to  a  full 
stop ;  he  walked  in  this  way  five  or  six  steps  when  his  course  earned  him 
into  the  manhole  and  he  was  injured.  The  running  board  of  the  car  pro- 
jected some  distance  north  of  the  rails  and  covered  when  passing  the  man- 
hole five  or  six  inches  of  the  opening  exposed  to  view.  There  was  no 
crowd  present  and  nothing  to  prevent  the  plaintiff  having  a  full  view  of 
the  street  in  which  he  was  walking.  Held  that  plaintiff  was  guilty  of 
negligence,  and  was  not  entitled  to  have  his  case  submitted  to  the  jury. 

Argued  Dec.  13,  1901.  Appeal,  No.  147,  Oct.  T.',  1901,  by- 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1898,  No.  756,  on  verdict  for  plaintiff  in  case  of  C.  Cadwalla- 
der  Sellers  v.  Union  Traction  Company.  Before  Rice,  P.  J., 
Beaver,  Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Sulzberger,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  #1,000.  Defendant 
appealed. 

Error  a^n^igned  was  in  refusing  binding  instructions  for  de- 
fendant. 

Thomas  Learning^  with  him  Thad.  L,  Vanderslice^  for  appel- 
lant.— Plaintiff  was  guilty  of  negligence.  Lumis  v.  Phila. 
Traction  Co.,  181  Pa.  268 ;  Busby  v.  Phila.  Traction  Co.,  126 
Pa.  559 ;  Hentz  v.  Somerset  Borough,  2  Pa.  Superior  Ct.  225 ; 
Collins  V.  Second  Avenue  Traction  Co.,  7  Pa.  Superior  Ct.  318. 

The  Supreme  Court  of  Pennsylvania  has  applied  the  prin- 
ciple to  eighty-seven  different  varieties  and  separate  acts  of 
negligence,  such  as :.  Walking  into  a  cellar  area  at  night  when 
there  is  seven  or  eight  feet  of  clear  sidewalk,  87  Pa.  865; 
stepping  backward  into  a  monkey  roller,  93  Pa.  475 ;  failing  to 
duck  one's  head  when  on  top  of  a  freight  car  passing  under  a 
low  bridge,  92  Pa.  276 ;  walking  into  escaping  steam  at  the 
entrance  to  a  mine  shaft,  100  Pa.  801 ;  walking  upon  a  slippery 
ridge  of  snow  in  the  street,  101  Pa.  616  ;  driving  a  horae  past 
an  object  calculated  to  frighten  him,  104  Pa.  806 ;  hanging 
one's  legs  over  the  side  of  a  moving  flat  car,  118  Pa.  600 ; 
crossing  a  bridge  where  the  planks  have  beea  removed  for  re- 
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pairs,  114  Pa.  648;  walking  backward  into  an  open  sewer, 
2  Sup.  Ct.  Dig.  67 ;  placing  a  horae  in  a  field  where  the 
owner  knows  the  fence  is  broken  and  the  horse  strays,  115  Pa. 
431 ;  stooping  under  a  wire  fence  and  running  across  a  water 
drain  to  catch  a  train,  22  W.  N.  C.  42 ;  stepping  backward 
into  an  open  ditch  in  the  sidewalk,  119  Pa.  63  ;  cutting  a  tow- 
boat  line  on  which  there  was  a  severe  strain  whereupon  the 
end  of  the  loop  of  rope  flies  back  and  breaks  plaintiff's  leg,  3 
Sup.  Ct.  Dig.  363 ;  walking  diagonally  across  planking  and 
tracks  at  night  instead  of  along  the  sidewalk,  in  the  case  of  a 
cripple,  120  Pa.  659  ;  stopping  a  di-ay  so  near  the  track  that  a 
street  car  strikes  the  hub,  132  Pa.  76 ;  failing  to  row  a  boat 
out  of  the  path  of  a  ferry  boat,  124  Pa.  154  ;  putting  a  finger 
in  the  crack  of  a  door  of  a  vessel  rolling  in  the  sea,  23  W.  N. 
C.  576 ;  falling  down  a  trap  door  which  had  been  left  open, 
but  which  was  visible,  132  Pa.  617  ;  driving  a  blind  horse  so 
close  to  a  tree  that  the  hub  of  the  wagon  strikes  it  and  the 
horse  goes  over  a  precipice,  137  Pa.  122 ;  getting  off  a  train 
on  the  unusual  side  and  stepping  into  a  ditch  lately  dug  and 
unguarded,  137  Pa.  362 ;  placing  a  charge  of  dynamite  in  a 
hole  in  a  state  of  intense  heat,  140  Pa.  487  ;  walking  off  a  set 
of  house  steps  without  rails,  141  Pa.  564 ;  coming  out  of  a 
doorway,  turning  sharply  around  and  tripping  over  a  partly 
open  cellar  door,  166  Pa.  682 ;  entering  a  cellar  with  a  lighted 
lamp  knowing  a  gasoline  apparatus  is  out  of  order,  and  having 
been  warned  it  is  liable  to  explode,  187  Pa.  217. 

And  this  court  has  followed  the  same  broad  principle  and 
applied  it  to  a  variety  of  facts,  such  as :  Where  a  woman  walked 
along  a  sidewalk  at  night  and  tripped  over  the  curled  up  edge 
of  a  plank,  2  Pa.  Superior  Ct.  225  ;  where  a  conductor  in  leav 
ing  a  car  barn  passed  through  a  narrow  space  between  a  stand- 
ing ear  and  the  door  post,  and  was  injured  by  the  car  starting, 
7  Pa.  Superior  Ct.  318  ;  where  a  driver  tried  to  drive  a  nervous 
horse  between  some  debris  and  a  train  passing  alongside  the 
highway,  14  Pa.  Superior  Ct.  145  ;  where  a  man  walked  out 
between  two  car  tracks  and,  instead  of  crossing  in  the  ordinary 
way,  proceeded  to  stoop  to  pick  up  a  horseshoe  without  hav- 
ing looked  to  see  whether  anything  was  approaching,  15  Pa. 
Superior  Ct.  350  ;  where  a  woman  was  thrown  into  a  stream  by 
her  bicycle  coming  in  contact  with  a  low  log  along  the  side  of 
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a  bridge,  and  the  absence  of  the  guard  rail,  such  as  was  on 
the  other  side  of  the  bridge,  was  "  so  conspicuous  a  danger  that 
a  reasonable  use  of  eyesight  would  have  avoided  it,"  17  Pa. 
Superior  Ct.  537. 

James  M.  Beck^  with  him  Jame%  C.  Sellers^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  10,  1902 : 
The  plaintiff  was,  shortly  before  noon  on  July  12,  1898,  at 
the  northwest  corner  of  Thirteenth  and  Arch  streets  in  the  city 
of  Philadelphia.  He  wished  to  take  a  west-bound  car  of  the 
defendant  company  and  hailed  an  approaching  one,  which  was 
of  the  summer  type  having  a  running  board  along  the  side  af- 
fording a  means  of  entrance  along  the  entire  length  of  the  side. 
The  crossing  of  Arch  street  for  pedestrians  was  composed  of 
three  parallel  lines  of  flagstones.  The  defendant  company 
piaintained  a  circular  manhole  twenty-eight  inches  in  diameter, 
for  the  purpose  of  affording  access  to  its  underground  wires, 
which  was  outside  of  and  eleven  inches  distant  from  the  north 
rail  of  its  west-bound  track,  and  the  eastern  edge  of  which  was 
six  feet  west  from  the  middle  one  of  the  three  rows  of  flag- 
stone crossings.  This  manhole  was  usually  covered  by  an  iron 
plate  level  with  the  street,  but  at  the  time  in  question  the  em- 
ployees of  the  defendant  company  had  removed  the  cover  and 
were  engaged  in  work  at  the  opening.  There  was  a  covered 
dearborn  wagon  standing  close  to  the  north  curb  of  Arch 
street  and  just  west  of  the  crossing,  so  that  the  opening  in  the 
street  could  not  be  seen  by  a  person  standing  upon  the  side- 
walk at  the  corner,  but  there  was  an  unoccupied  space  of  five 
or  six  feet  between  the  dearborn  wagon  and  the  north  rftil  of 
the  track.  The  plaintiff  having  hailed  the  car  walked  out  to 
the  track  on  the  middle  row  of  the  flagstone  crossing ;  the  car 
gradually  slackened  its  speed  and  the  plaintiff  knowing  that  it 
had  not  stopped  caught  hold  of  the  hand  rails  and  walked  along 
the  street  sideways  intending  to  get  onto  the  car  when  it  should 
come  to  a  full  stop ;  he  walked  in  this  way  five  or  six  st^ps 
when  his  course  carried  him  into  the  manhole  and  he  was  in- 
jured. The  running  board  of  the  car  projected  some  distance 
north  of  the  rails  and  covered  when  passing  the  manhole  five 
or  six  inches  of  the  opening,  leaving  twenty-two  or  twenty- 
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three  inches  of  the  circular  opening  exposed  to  view.  There 
was  no  crowd  present  and  nothing  to  prevent  the  plaintiff  hav- 
ing a  full  view  of  the  street  in  which  he  was  walking.  The 
plaintiff  testified  explicitly  that  he  took  hold  of  the  hand  rails 
while  the  car  was  in  motion  and  walked  along  the  street  in- 
tending to  get  on  the  car  when  it  had  fully  stopped ;  and  he 
testified  further  that  the  car  did  actually  stop  about  the  time 
he  stepped  into  the  manhole.  There  was  nothing  in  the  evi- 
dence to  suggest  that  the  plaintiff  was  misled,  by  any  irregu- 
larity in  the  motion  of  the  car,  into  the  belief  that  it  hsid 
stopped,  or  was  about  to  stop,  and  that  he  took  hold  of  the  hand 
rails  for  the  purpose  of  at  once  mounting  the  car,  or  that  he  was 
by  any  sudden  acceleration  of  the  speed  of  the  car  dragged 
along  the  street  and  dropped  into  the  manhole.  No  threaten- 
ing peril  or  sudden  emei*gency  had  supervened  which  might 
have  interfered  with  the  use  of  the  faculties  and  judgment  of 
the  plaintiff  and  exempted  him  from  the  exercise  of  that  care 
which  is  required  of  those  who  walk  in  the  cartway  of  a  street. 
He  was  walking  in  the  cartway  of  a  street,  and  the  fact  that  he 
had  seen  fit  to  take  hold  of  the  hand  rails  of  a  car  whicii  he 
knew  to  be  moving  did  not  relieve  him  from  the  duty  of  look- 
ing where  he  was  going.  There  was  no  evidence  that  the  eye- 
sight or  mental  faculties  of  the  plaintiff  were  not  fully  up  to 
the  average,  and  his  conduct  must  be  judged  accordingly. 

The  plaintiff  had  not  looked  at  that  part  of  the  street  in 
which  this  open  hole  was  an  object  that  could  not  have  escaped 
his  observation.  Being  upon  the  middle  flagstone  he  turned 
and  walked  westward  along  the  cartv/ay  for  at  least  six  feet, 
with  his  eyes  fixed  upon  the  inside  of  the  car  and  taking  no 
care  as  to  what  obstacles  or  pitfalls  his  footsteps  encountered. 
At  noon  upon  a  bright  summer  day  a  man  in  full  possession  of 
his  faculties  and  threatened  by  no  peril,  stepped  into  an  open 
hole  in  the  street  twenty-eight  inches  in  diameter,  which  if  he 
had  been  looking  where  he  was  going  he  must  inevitably  have 
seen.  The  only  explanation  of  such  an  accident  is  that  he  was 
paying  no  attention  to  where  his  footsteps  led  him,  and  that  is 
just  what  this  plaintiff  admitted  to  be  true  in  his  testimony  in 
this  case.  It  is  the  duty  of  every  pedestrian  upon  a  public 
highway  to  use  reasonable  care  for  his  own  safety  and  to  avoid 
an  open  and  apparent  danger.     He  who  fails  to  meet  this 
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standard  of  duty  is  guilty  of  negligence.  The  facts  in  this  case 
were  undisputed ;  the  plaintiff  was  walking  in  the  cartway  of 
the  public  street  without  looking  where  he  was  going,  the  dan- 
ger into  which  he  walked  was  open  and  apparent ;  the  accident 
was  unfortunate  but  it  is  clear  that  the  negligence  of  the 
plaintiff  contributed  to  the  result,  and  it  was  the  duty  of  the 
learned  judge  of  the  court  below  to  so  declare :  Barnes  v.  Sow- 
den,  119  Pa.  53 ;  Dickson  v.  Hollister,  123  Pa.  421 ;  Buzby 
V.  Philadelphia  Traction  Company,  126  Pa.  559 ;  Robb  v.  Con- 
nellsville  Borough,  137  Pa.  42 ;  Bacon  v.  Delaware,  etc.,  R.  R. 
Co.,  143  Pa.  14  ;  Lumis  v.  Philadelphia  Traction  Company,  181 
Pa.  268 ;  Hentz  v.  The  Borough  of  Somerset,  2  Pa.  Superior 
Ct.  226 ;  Picard  v.  Ridge  Avenue  Passenger  Ry.  Co.  147  Pa. 
195.  The  ingenious  argument  of  the  able  counsel  for  plain- 
tiff that  this  case  is  analogous  to  grade  crossing  cases,  and  that 
because  the  plaintiff  looked  where  he  was  going  when  upon 
the  sidewalk  at  the  comer,  from  which  point  the  dearborn 
wagon  prevented  his  seeing  this  manhole,  it  was  for  the  jury 
to  say  whether  he  looked  at  the  proper  place,  does  not  seem  to 
be  sound.  The  danger  which  threatens  at  a  grade  crossing  is 
from  the  rapid  movement  of  a  train  over  which  he  who  is  about 
to  cross  has  no  control,  while  the  peril  to  the  pedestrian  from 
obstructions  upon  or  holes  in  the  street  results  from  his  own 
voluntary  movements.  The  manhole  in  the  street  would  have 
wrought  no  injury  to  the  plaintiff  if  he  had  not  turned  and 
walked  into  it.  The  duty  of  the  pedestrian  is  to  look  where  he 
is  going  while  he  is  going,  and  every  time  he  turns  a  corner. 
The  defendant  was  entitled  to  the  binding  instruction  for  which 
it  asked  and  the  judgment  is  reversed. 


DeWitt,  Appellant,  v.  Lehigh  Valley  Railroad  Company. 

Railroads— Land  damages — Parties  entitled— Bemaiiiderman-- Lien  of 
judgment — Judgment — DecedenVs  estates. 

Where  a  railroad  company  has  paid  into  court  a  fund  representing 
damages  for  the  destruction  of  a  dwelling  house  by  sparks,  and  it  appears 
that  at  the  time  of  the  fire,  the  house  and  Uie  land  connected  with  it  were 
in  the  possession  of  a  life  tenant,  and  that  the  remainderman  had  judg- 
ments against  him  which  were  a  lien  upon  his  estate  in  remainder,  and  it 
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also  appears  that  subsequent  to  the  tire  the  remainderroan  died,  and  that 
thei*eafter  the  laud  was  sold,  the  fund  paid  by  the  railroad  company  into 
court,  is  an  asset  subject  to  the  life  estate  for  tiie  payment  of  the  remain- 
derman's debts,  and  does  not  go  to  his  heirs  free  from  such  obligation. 

Argued  Jan.  13,  1902.  Appeal,  No.  49,  Jan.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Wyoming  Co.,  Jan.  T.,  1901. 
No.  11,  on  case  stated  in  suit  of  Celestia  DeWitt  at  al.  v.  Le- 
high Valley  Railroad  Company.  Before  Rice,  P.  J.,  Beaveb, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J.    Reversed. 

Case  stated  to  determine  ownership  of  a  fund  paid  into 
court. 

The  facta  appear  by  the  opinion  of  the  Superior  Court. 

The  court  in  an  opinion  by  Dunham,  P.  J.,  made  the  follow- 
ing order : 

This  fund  belongs  to  Celestia  DeWitt  during  her  life,  or 
Celestia  DeWitt  is  entitled  to  the  use  of  the  same  during  her 
life.  She  can  either  receive  the  interest  upon  the  same,  or,  if 
she  prefers  to  take  the  fund,  upon  filing  a  bond  for  $616,  with 
surety  approved  by  court,  conditioned  to  pay  the  same  to  the 
persons  entitled  thereto  upon  the  death  of  Celestia  DeWitt, 
she  can  take  the  fund. 

Upon  the  death  of  Celestia  DeWitt  two  thirds  of  the  fund 
goes  to  the  children  of  Frank  W.  DeWitt,  or  $205.33— one 
third  to  each  child,  or  #68.44^  to  Melissa  DeWitt,  f68  44|  to 
Clinton  DeWitt  and  *68.44i  to  Decker  DeWitt;  upon  the 
other  third,  or  8102.67,  Ettie  M.  DeWitt  is  to  receive  the  in- 
terest during  her  life,  and  upon  her  death  it  goes  to  the  three 
heirs,  above  named,  of  Frank  W.  DeWitt,  equally. 

Distributed  as  above  set  forth,  October  19,  1901. 

Error  assigned  was  the  order  of  the  court. 

C,  0.  Dersheimer  and  James  W.  Piatt^  for  appellants. — At 
the  death  of  F.  W.  DeWitt  his  property  fell  into  the  lap  of  the 
law  for  distribution,  and  so  it  must  remain :  Nice's  App.,  54 
Pa.  200. 

At  the  death  of  F.  W.  DeWitt  his  lands,  (this  dwelling 
house  part  of  his  farm),  became  assets  by  operation  of  law  for 
the  payment  of  the  liens  against  them,  and  vested  in  the  heirs. 
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defeasible  in  behalf  of  creditors :  Horner  v.  Hasbrouck,  41  Pa. 
169;  Milliken  v.  Kendig,  2  P.  &  H.  477;  Luce  v.  Snively,  4 
Watts,  396;  Swar's  App.,  1  Pa.  93;  Jones's  App.,  99  Pa. 
124;  Nichols's  App.,  128  Pa.  428;  Shannon  v.  Newton,  132 
Pa.  375 ;  Smith  v.  Seaton,  117  Pa.  382 ;  McCoy  v.  Scott,  2 
Rawle,  222 ;  Watt's  Estate,  168  Pa.  431 ;  Brough's  Estate,  71 
Pa.  460 ;  Miller's  App.,  35  Pa.  481. 

Where  incumbered  land  is  taken  by  right  of  eminent  domain, 
the  lien  of  the  incumbrance  is  shifted  to  the  money,  and  dis- 
tribution made  to  the  creditors  :  Phila.  &  Reading  R.  R.  Co.  v. 
Penna.  Schuylkill  Valley  R.  R.  Co.,  151  Pa.  569  ;  Schuylkill 
Navigation  Co.  v.  Thoburn,  7  S.  &  R.  411,  419;  Reese  v. 
Addams,  16  S.  &  R.  40  ;  Phila.  v.  Dyer,  41  Pa.  470. 

Though  the  lien  creditor  has  no  right  of  action,  the  owner  is 
the  trustee  for  all  who  are  interested,  whose  rights  the  court 
will  protect  in  distribution  by  ordering  the  money  in  court : 
Reese  v.  Addams,  16  S.  &  R.  40  ;  Knoll  v.  New  York^  etc.,  Ry. 
Co.,  121  Pa.  467  ;  Workman  v.  Mifflin,  30  Pa.  362  ;  Powell  v. 
Whitaker,  88  Pa.  445. 

Damages  occasioned  to  a  tract  of  land  owned  by  several  par- 
ties may  be  assessed  in  gross,  and  the  jury  may  apportion  the 
same  among  the  several  claimants :  Getz  v.  Philadelphia  & 
Reading  R.  R.  Co.,  105  Pa.  547;  Pittsburg  &  Steubenville 
R.  R.  Co.  V.  Hall  25  Pa.  336. 

Celestia  DeWitt,  or  the  children  of  F.  W.  DeWitt  would 
not  have  been  permitted  to  remove  the  building,  nor  do  any 
lasting  injury  to  the  land.  Had  any  of  them  removed  the 
building  an  action  would  lie  against  them  for  so  doing :  Chris- 
tian V.  Mills,  16  W.  N.  C.  393 ;  Roberts  v.  Dauphin  Deposit 
Bank,  19  Pa.  71 ;  Weed  v.  Hall,  101  Pa.  592  ;  Witmer's  Ap- 
peal, 45  Pa.  455  ;  Glass  v.  Glass,  6  Pa.  C.  C.  Rep.  408 ;  Irwin 
V.  Covode,  24  Pa.  162. 

Jarnes  E,  Frear^  for  appellee. — A  judgment  being  a  general 
and  not  a  specific  lien,  the  creditor  has  no  interest  in  the  fund 
derived  from  loss  by  fire  :  Grevemeyer  v.  Southern  Mutual  Fire 
Ins.  Co.,  62  Pa.  340  ;  Light  v.  Countrymen's  Mutual  Fire  Ins. 
Co.,  169  Pa.  310. 

The  heir  is  entitled  absolutely  to  damages  for  trespass  as 
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against  the  creditor  of  the  ancestor :  McCoy  v.  Scott,  2  Rawle, 
222. 

The  proceeds  of  sale  become  assets  in  the  hands  of  adminis- 
trator to  pay  debts  :   Watt's  Est.,  168  Pa.  432. 

While  real  estate  of  decedent  may  be  taken  to  pay  his  debts, 
yet,  until  it  is  actually  taken  for  this  purpose,  it  belongs  to  the 
heirs :  Kreider  v.  Kreider,  1  Miles,  220  ;  Price  v.  Johnston,  4 
Yeates,  626  ;  McCoy  v.  Scott,  2  Rawle,  222  ;  Watt's  Est.,  168 
Pa.  431. 

Opinion  by  W.  D.  Porter,  J.,  July  10,  1902: 
The  defendant  having  paid  into  court  the  sum  declared  for 
by  the  plaintiffs  in  this  action,  for  the  purpose  of  distribution 
among  the  parties  entitled  thereto,  the  plaintiffs  agreed  upon 
the  case  stated  and  submitted  to  the  court  the  question  of  dis- 
tribution upon  the  following  facts :  Celestia  DeWitt  was 
seized  of  an  estate  during  her  own  life  in  a  farm  upon  which 
there  was  a  dwelling  house  ;  the  remainder  in  fee  was  in  Frank 
W.  DeWitt:  upon  the  latter  estate  judgments  held  by  Perry 
S.  Billings  were  liens  ;  Frank  W.  UeWitt  died  on  June  12, 
1899,  intestate  and  insolvent,  leaving  to  survive  him  a  widow 
and  three  minor  children,  who  have  for  their  guardian,  W.  U. 
Shaw ;  letters  of  administration  upon  the  estate  of  Frank  W. 
DeWitt  were  issued  to  A.  M.  DeWitt.  In  March,  1900,  sparks 
from  an  engine  of  the  Lehigh  Valley  Railroad  set  fire  to  the 
dwelling  house  on  the  farm,  resulting  in  the  total  destruction 
of  the  building,  which  was  not  insured,  and  the  railroad  com- 
pany paid  this  fund  into  court  in  settlement  of  the  damages 
for  the  loss  of  the  house.  Perry  S.  Billings  died  in  June,  1900, 
and  letters  of  administration  on  his  estate  were  granted  to  W. 
P.  Billings.  The  farm  was  sold  at  orphans'  court  sale,  on  Oc- 
tober 6,  1900,  and  the  estate  of  Perry  S.  Billings  became  the 
purchaser.  All  the  above  named  parties  in  interest  have 
joined  as  parties  in  the  case  stated.  The  court  below  awarded 
the  interest  of  the  fund  to  Celestia  DeWitt  during  her  life,  and 
decreed  that  after  her  death  two  thirds  of  the  principal  should 
be  paid  to  the  children  of  Frank  W.  DeWitt,  and  that  the  in- 
terest on  the  remaining  one  third  should  be  paid  to  Melissa 
DeWitt,  widow  of  Frank  W.  DeWitt,  during  her  life,  and  up- 
on her  death  the  principal  to  the  children  of  Frank  W.  DeWitt. 
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A.  M.  DeWitt,  administrator  of  Frank  W.  DeWitt,  deceased, 
and  W.  P.  Billings,  administrator  of  Perry  S.  Billings,  de- 
ceased, have  appealed  from  this  decree. 

There  is  no  question  as  to  the  right  of  Celestia  DeWitt  to 
receive  the  interest  from  the  fund  during  her  natural  life ;  her 
right  is  superior  to  that  of  either  the  creditors  or  widow  and 
heirs  of  Fi-ank  W.  DeWitt,  and  that  part  of  the  decree  which 
awards  to  her  the  use  of  the  fund  during  her  life  must  stand. 
The  issue  arises  between  the  widow  and  heirs  of  Fi-ank  W. 
DeWitt,  deceased,  upon  the  one  side  and  the  creditors  of  said 
decedent's  estate  upon  the  other.  The  learned  judge  of  the 
court  below  was  of  opinion  that  the  only  question  arising  un- 
der the  case  stated  was,  "  Who  wei-e  the  owners  of  the  prop- 
erty at  the  time  it  was  destroyed,  or  who  could  have  main- 
tained an  action  against  the  company  to  recover  damages  for 
its  destruction  ?  "  There  can  be  no  question  that  the  legal  title 
to  the  estate  in  remainder  was  in  the  heirs  of  the  deceased, 
subject  to  the  right  of  his  widow,  and  that  the  right  of  action 
was  in  them,  but  that  alone  does  not,  in  our  opinion,  determine 
the  rights  of  these  parties.  The  estate  of  a  decedent  in  Penn- 
sylvania is  cast  upon  the  heirs  at  law  directly  the  ancestor  dies, 
subject,  however,  to  the  jurisdiction  of  the  orphans'  court  to 
administer  the  same,  both  real  and  personal,  first  of  all  for  the 
benefit  of  creditors  and  next  for  legatees,  devisees  and  heirs. 
"  We  usually  define  the  heir  to  be  one  upon  whom  the  law 
casts  the  estate  at  the  death  of  the  ancestor,  but  with  us  the 
estate  is  cast  subject  to  the  jurisdiction  of  the  orphans'  court. 
Heirs  are  thus  postponed  to  creditors.  If  it  be  said,  as  for 
some  purposes  it  is  correct  to  say,  that  the  estate  vests  in  the 
heir  directly  the  ancestor  dies,  it  must  be  understood  to  be  a 
contingent  interest,  defeasible  in  behalf  of  creditors.  What 
really  vests  in  the  heir  is  the  title  to  the  residuum,  or,  in  the 
language  of  the  act  of  1834,  *the  surplusage  of  the  estate.' 
This  is  what  the  law  casts  on  the  heir : "  Nichols's  Appeal, 
128  Pa.  428  ;  Lucas's  Appeal,  53  Pa.  404 ;  Homer  &  Roberts 
V.  Hasbrouck,  41  Pa.  169.  When  Frank  W.  DeWitt  died,  the 
law  undertook  the  settlement  of  his  affairs.  The  rights  of 
creditors  then  attached  to  his  estate  when  it  fell  in  gremium 
legis,  and  so  they  must  remain.  The  legal  title  to  the  estate 
in  remainder  passed  to  the  heirs  of  Frank  W.  DeWitt,  but  they 
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were  mere  volunteers,  not  terre-tenants  ;  and  took  but  what  was 
left  of  their  ancestor's  estate  after  his  debts  were  paid :  Shannon 
V.  Newton,  132  Pa.  375 ;  Smith  v.  Seaton,  117  Pa.  882.  The 
heir  takes  the  place  of  his  ancestor,  in  regard  to  the  land,  sub- 
ject to  the  liens  which  bind  it,  but  not  its  profits.  The  heir  is 
entitled  to  possession  of  the  land  and  to  receive  its  rents,  is- 
sues and  profits.  The  land  is  only  pledged  sub  modo  for  the 
payment  of  the  debts  of  the  deceased,  and  the  legal  title  re- 
mains in  the  heir  until  divested  in  the  manner  provided  by 
law.  If  the  administrator  collect  the  rents,  he  must,  in  the 
absence  of  an  agreement,  account  to  the  heir:  Sloan's  Appeal, 
Watt's  Estate,  168  Pa.  423.  If  a  trespass  be  committed,  which 
IB  an  injury  only  to  the  possession,  or  affects  only  the  present 
profits,  the  right  of  action  is  in  the  heir  and  the  damages  are 
his  absolutely :  McCoy  v.  Scott,  2  Rawle,  222. 

The  building  which  was  destroyed  was  a  part  of  the  freehold, 
the  injury  was  not  merely  consequential ;  a  part  of  the  corpus 
of  the  estate  upon  which  the  creditors  had  a  lien  has  been  un- ' 
lawfully  taken.  The  right  of  action  for  the  injury  to  the  estate 
in  remainder  was  in  the  heirs,  for  in  them  was  the  legal  title. 
When  they  recovered  they  had  a  right  to  recover  the  entire 
damage  to  the  whole  estate  in  remainder,  in  order  to  avoid  mul- 
tiplicity of  actions.  The  creditors  of  Frank  W.  DeWitt  could 
not  bring  an  action  nor  could  the  administrator,  for  neither  had 
any  estate  in  the  land.  He  who  has  the  legal  title  recovers  all 
the  damages  for  the  estate  which  he  represents.  Had  the  right 
of  the  heirs  of  Frank  W.  DeWitt  to  recover  been  limited  to  the 
value  of  their  interest  in  the  land,  they  could  have  recovered 
nothing,  for  it  is  here  admitted  that  the  entire  estate  of  Frank 
W.  DeWitt  was  not  sufficient  to  pay  his  just  debts.  But  it  is 
conceded  that  the  railroad  company  has  paid  into  coui*t  a  sum 
which  covers  the  entire  damage  to  the  freehold.  The  decree 
of  the  court  below,  therefore,  awards  to  the  children  of  Frank 
W.  DeWitt  the  money  which  represents  compensation  for  the 
destruction  of  a  building,  which  was  in  equity  the  property  of 
the  creditors,  and  in  which  the  heirs  had  no  interest  which  was 
of  any  value.  The  heirs  are  not  personally  liable  for  the  liens 
upon  the  land,  and  the  only  source  from  which  the  creditors  of 
the  decedent  can  hope  for  payment  is  the  property  of  which  he 
died  possessed.    When  the  property  was  destroyed  the  remedy 
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of  the  creditors,  whose  legal  representative  is  the  administrator, 
was  through  the  heirs  as  trustees  of  the  title  for  the  lien  cred- 
itors :  Reese  v.  Addams,  16  S.  &  R.  40 ;  Workman  v.  iMifflin, 
80  Pa.  362;  Powell  v.  Whitaker,  88  Pa.  446;  Knoll  v.  N.  Y., 
etc.,  Ry.  Co.,  121  Pa.  467 ;  Philadelphia  &  Reading  Railroad  Co. 
V.  Pennsylvania  Schuylkill  Valley  Railroad  Co.,  151  Pa.  569. 
A  recovery  in  the  name  of  the  owner  in  such  a  case  is  to  be  con- 
trolled for  the  benefit  of  the  lien  creditors.  The  fund  was  in 
this  case  paid  into  court  for  the  purpose  of  distribution  in  ac- 
cordance with  the  rights  of  the  parties.  While,  strictly  speak- 
ing, the  fund  in  question  is  not  the  proceeds  of  real  estate  bound 
by  the  lien  of  decedent's  debts,  it  really  represents  to  that  ex- 
tent the  realty  that  was  injured  and  destroyed  by  fire.  If  the 
railroad  company  had,  under  an  amicable  arrangement  with  the 
life  tenant,  fully  restored  the  building,  the  contingent  interest 
of  the  heirs  of  Frank  W.  DeWitt  in  the  estate  in  remainder 
would  have  suffered  no  prejudice  whatever,  and  the  entire 
property  would  have  remained  subject  to  the  lien  of  the  debts. 
When  the  railroad  settled  with  all  the  parties  and  paid  the 
money  into  court  for  the  purpose  of  distribution,  the  fund  rep- 
resents compensation  for  the  building  destroyed,  and  the  claim 
of  the  heirs  thereto  is  subordinate  to  that  of  the  creditors.  It 
is  but  equitable  that  the  fund  which  is  to  compensate  for  the 
destruction  of  the  building  should  be  appropriated  to  those 
who  suffer  loss  by  such  destruction :  Nichols's  Appeal,  128 
Pa.  428. 

Decree  reversed  and  record  remitted,  with  instructions  to 
distribute  the  fund  in  accordance  with  the  foregoing  opinion. 
Costs  of  this  appeal  and  expenses  of  distribution  to  be  paid  out 
of  the  fund. 

Rice,  P.  J.,  and  W.  W.  Porter,  J.,  dissent. 
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Cooper  V.  Scranton  City,  Appellant. 

MunieipalUies— Sewers--  Waters. 

The  mere  omission  of  municipal  authorities,  to  provide  adequate  means 
to  carry  off  the  water,  which  storm  and  the  natural  formation  of  the 
ground  throw  upon  city  lots  and  streets,  will  not  sustain  an  action  by  an 
owner  of  land  against  the  municipality  for  damages  arising  from  the  ac- 
cumulation of  water.  Cities  are  not  bound  to  provide  sewerage  for  the 
natural  flow  of  the  surface  water,  although  they  are  invested  with  power 
to  construct  such  sewers,  as  in  the  judgment  of  the  officers  exercising  the 
corporate  powers,  are  necessar}'  and  expedient.  When  they  do  adopt  a 
plan  of  sewerage  they  are  not  liable  for  damages  resulting  from  an  in- 
sufficiency in  the  size  of  the  sewers  although  they  may  be  called  upon  to 
answer  for  injuries  resulting  from  negligence  in  the  construction  or  re- 
pair of  such  works.  They  are  liable,  however,  for  injury  to  property 
resulting  from  interference  with  or  change  of  the  natural  flow  of  waters 
as  a  consequence  of  public  works. 

Municipalities— CanstUution  of  Pennsylvania,  article  16,  section  8 — Dam- 
ages to  property. 

Under  article  16,  section  8  of  the  constitution  of  Pennsylvania,  the  injury 
meant  to  be  provided  for  was  such  as  was  unavoidable  in  the  accomplish- 
ment of  the  public  undertaking,  but  the  property  protected  is  not  limited 
to  that  directly  abutting  upon  the  improvements,  but  includes  all  suffic- 
iently near  to  make  the  injury  approximate,  immediate  and  substantial. 

Municipalities—  Waters— Remedies. 

Where  the  change  of  grade  of  a  street  results  in  injury  to  abutting  prop- 
erty by  reason  of  the  accumulation  of  water,  and  the  injury  is  the  direct, 
immediate  and  unavoidable  consequence  of  the  change  of  grade,  the  mu- 
nicipality is  liable  to  the  property  owner.  In  such  a  case  the  remedy  of 
the  property  owner  is  not  by  an  action  of  trespass,  but  by  proceedings 
before  viewers  either  under  the  Act  of  May  23,  1889,  P.  L.  277,  or  the 
Act  of  May  16,  1891,  P.  L.  76. 

When  the  injury  to  property  is  such  only  as  is  the  direct,  immediate 
and  necessary  or  unavoidable  consequence  of  the  act  of  eminent  domain 
itself  irrespective  of  care  or  negligence  in  the  manner  of  the  execution  of 
the  work,  a  proceeding  before  viewers  is  the  appropriate  remedy. 

Ai^ued  Jan.  15, 1902.  Appeal,  No.  14,  Jan.  T.,  1902,  by  de- 
fendant, from  judgment  of  C.  P.  Lackawanna  Co.,  Sept.  T.,  1898, 
No.  363,  on  verdict  for  plaintiff  in  case  of  George  Cooper  v. 
Scranton  City.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  Reversed. 
Vol.  XXI — 2 
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Trespass  to  recover  damages  for  injury  to  real  estate.  Be- 
fore Edwards,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $1,275.  Defendant 
appealed. 

Frror  a%ngne  among  others  was  in  submitting  the  case  to 
the  jury. 

Cr.  M.  Watson^  City  Solicitor,  with  him  David  J.  Davis^  As- 
sistant City  Solicitor,  for  appellant.  Under  the  authorities  in 
Pennsylvania,  the  city  had  a  right  to  construct  the  sewer  ac- 
cording to  the  plans  and  specifications  prepared  by  a  competent 
person,  and  approved  by  the  city  authorities,  and,  if  constructed 
in  a  proper  manner,  they  are  not  liable  for  any  damages  that 
the  plaintiff  may  suffer  by  reason  of  its  construction.  The 
doctrine  has  been  accepted  by  the  courts,  that  whatever  dam- 
ages may  result  from  defects  in  the  plan  of  drainage  adopted 
by  a  municipality,  are  damages  incident  to  the  lawful  exercise 
of  their  discretionary  power,  and  in  which  they  cannot  be  held 
responsible  at  the  suit  of  a  private  individual :  Fair  v.  Phila., 
88  Pa.  309 ;  Collins  v.  Phila.,  93  Pa.  272 ;  Fairiawn  Coal  Co. 
V.  City  of  Scranton,  148  Pa.  231;  Carr  et  al.  v.  The  Northern 
Liberties,  36  Pa.  324. 

A  city  is  not  answerable  at  common  law,  if,  as  a  result  of 
grading  or  otherwise  improving  their  public  streets  in  a  proper 
manner,  and  under  lawful  authority,  surface  water  is  so  di- 
verted from  its  natural  course  as  to  flow  upon  the  land  of  an 
adjoining  proprietor  in  different  places,  or  in  somewhat  greater 
quantity  than  before :  Byrne  v.  Town  of  Farmington,  64  Con- 
necticut, 367 ;  Parks  v.  City  of  Newbur3rport,  10  Gray,  28 ; 
Flagg  V.  City  of  Worcester,  13  Gray,  601. 

The  natuml  flow  of  water  from  a  higher  to  a  lower  lot  does 
not,  as  a  general  rule,  give  a  cause  of  action  to  one  injured 
thereby:  Sowers  v.  Lowe,  20  W.  N.  C.  76. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902: 
There  was  no  dispute  as  to  the  facts  material  to  the  considera- 
tion of  this  appeal.     The  plaintiff  was  the  owner  of  a  lot  of 
ground  on  which  was  erected  a  block  of  houses  fronting  on  the 
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east  side  of  Eighth  street  in  the  city  of  Scranton.  Eighth 
street  ran  from  Lackawanna  avenue  north  to  Linden  street. 
The  grade  of  the  street  had  been  a  gradual  descent  from  the 
former  to  the  latter  street,  and  a  sewer  was  laid  in  the  street 
in  1893  which  carried  off  all  the  surface  water  and  prevented 
any  injury  to  the  property  of  the  plaintiff.  In  1895  the  city 
undertook  the  work  of  constructing  approaches  to  the  Linden 
street  bridge  over  the  Lackawanna  river,  the  city  councils  by 
a  dul}'  enacted  ordinance  raised  the  grade  of  Linden  street  and 
about  240  feet  of  the  northerly  end  of  Eighth  street,  so  as  to 
make  the  grade  of  the  latter  street  con-espond  with  that  of  Lin- 
den street  at  the  intersection.  The  proceedings  were  conducted 
in  a  regular  manner  and  the  physical  changes  required  to  make 
the  streets  conform  to  the  newly  established  g^des  wei*e  made 
upon  the  ground.  The  change  in  the  grade  of  Eighth  street 
extended  from  Linden  street  south  to  a  point  about  opposite 
the  middle  of  plaintiff's  property,  from  which  point,  after  the 
work  was  completed,  the  grade  of  the  street  slightly  ascended 
in  each  direction,  south  to  Lackawanna  avenue  and  north  to 
Linden  street.  The  consequence  was  that  the  plaintiff's  prop- 
erty was  left  opposite  a  depression  in  the  street,  towards  which 
the  surface  water  from  each  end  of  the  street  flowed,  instead 
of  as  formerly  having  an  uninterrupted  flow  from  south  to  north 
over  the  whole  length  of  the  street.  This  change  of  the  grade 
of  Eighth  street  caused  water,  which  formerly  passed  off  in  an- 
other direction,  to  flow  to  that  part  of  Eighth  street  in  front 
of  plaintiff's  property  and  overflow  upon  the  property.  The 
plaintiff  brought  this  action  of  trespass  to  recover  damages  al- 
leged to  have  resulted  from  the  flooding  of  his  houses  and  lots. 
The  mere  omission  of  municipal  authorities,  to  provide  ade- 
quate means  to  carry  off  the  water,  which  storms  and  the  nat- 
ural formation  of  the  ground  throw  upon  cit}*  lots  and  streets, 
will  not  sustain  an  action  by  an  owner  of  land  against  the 
municipality  for  (^^mages  arising  from  the  accumulation  of 
water.  Cities  are  not  bound  to  provide  sewerage  for  the  nat- 
ural flow  of  the  surface  water,  although  they  are  invested  with 
power  to  construct  such  sewers,  as  in  the  judgment  of  the  of- 
ficers exercising  the  corporate  powers,  are  necessary  and  ex- 
pedient. When  they  do  adopt  a  plan  of  sewerage,  they  are 
not  liable  for  damages  resulting  from  an  insufficiency  in  the 
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size  of  the  sewers,  although  they  may  be  called  upon  to  answer 
for  injuries  resulting  from  negligence  in  the  construction  or  re- 
pair of  such  works :  Carr  v.  Northern  Liberties,  35  Pa.  324 ; 
Allentown  v.  Kramer,  73  Pa.  406 :  Fair  v.  Philadelphia,  88 
Pa.  309 ;  Collins  v.  Philadelphia,  93  Pa.  272 ;  Fairlawn  Coal 
Company  v.  Scran  ton,  148  Pa.  231.  The  plaintiff  could  not 
recover  because  of  mere  inadequacy  of  the  Eighth  street  sewer, 
with  its  catch-basins,  to  carry  oflf  the  surface  water. 

A  municipal  corporation  is,  however,  liable  to  be  called  upon 
to  make  compensation  for  the  injurj^  to  property  resulting  from 
interference  with  or  change  of  the  natural  flow  of  waters  as  a 
consequence  of  its  public  works :  Weir  v.  Plj-mouth  Borough, 
148  Pa.  566  ;  Elliott  v.  Oil  City,  129  l^a.  570  ;  Torrey  v.  Scran- 
ton,  133  Pa.  173.  The  plaintiff  seeks  to  recover  upon  this 
ground.  The  source  of  the  injury  complained  of  is  thus  stated 
in  the  paper-book  of  the  appellee.  "  In  1896  Linden  street  was 
graded.  The  ravine  down  which  the  water  had  theretofore 
flowed  was  dammed  up.  The  grade  of  the  north  end  of  Eighth 
street  was  changed  from  a  down  grade  of  one  and  one  half  per 
cent  from  south  to  north  to  a  grade  of  one  per  cent  from  north 
to  soutli  for  240  feet.  The  result  was,  according  to  the  testi- 
mony, that  a  large  volume  of  water  was  cast  from  Linden  street 
upon  the  north  end  of  Eighth  street,  which,  together  with  the 
water  accumulating  for  240  feet  on  the  north  end  of  Eighth 
street,  was  all  accumulating  in  front  of  Cooper's  property  and 
cast  into  and  upon  the  same."  This  is  a  correct  statement  of 
the  position  taken  by  the  learned  counsel  for  the  appellee  here 
as  well  as  in  the  court  below.  This  leaves  no  doubt  that  plain- 
tiff's cause  of  action  has  its  foundation  in  the  change  of  the 
grade  of  Eighth  street.  Under  article  16,  section  8  of  the  con- 
stitution of  1874,  "  municipal  and  other  corporations  and  in- 
dividuals invested  with  the  privilege  of  taking  private  property 
for  public  use  shall  make  just  compensation  for  property  taken, 
injured  or  destroyed  by  the  construction  or  enlargement  of  their 
works,  highways  or  improvements."  The  injur}'  meant  to  be 
provided  for  was  such  as  was  unavoidable  in  the  accomplish- 
ment of  the  public  undertaking,  but  the  property  protected  is 
not  limited  to  that  directly  abutting  upon  the  improvement, 
but  includes  all  sufficiently  near  to  make  the  injury  i)roximate, 
immediate  and  substantial:  Mellor  v.  Philadelphia,  160  Pa. 
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614 ;  In  re  Melon  Street,  182  Pa.  397.  It  bis  been  held  that 
an  interference  with  the  drainage  of  property  is  an  injury  within 
the  meaning  of  the  constitution  :  Chatham  Street,  Philadel- 
phia's Appeal,  191  Pa.  604.  The  property  of  plaintiff  abutted 
directly  upon  that  part  of  Eighth  street,  the  grade  of  which 
was  changed,  and  the  accumulation  of  water  in  front  of  the 
property  as  a  result  of  the  grade  adopted  was  the  natural  and 
unavoidable  consequence  of  the  change.  If  the  property  was 
injured  by  the  change  it  came  within  the  protection  of  the  con- 
stitutional provision.  The  change  of  grade  having  been  made 
in  the  manner  provided  by  law  no  court  has  power  to  review 
the  action  of  the  city  authorities  in  ordaining  the  improvement. 
The  grade  as  established  must  stand  until  chailged  by  the  city 
authorities ;  all  that  the  plaintiff  can  demand  is  compensation. 
The  effect  of  the  change  of  the  grade  of  the  street  upon  the 
drainage  was  direct,  immediate  and  unavoidable ;  water  must 
flow  down  hill.  This  was  therefore  an  element  to  be  consid- 
ered in  determining  the  effect  upon  the  value  of  plaintiff's 
property  resulting  from  the  change  of  the  grade  of  the  street. 
The  constitution  gave  the  plaintiff  a  right  of  compensation  ;  the 
remedy  has  been  regulated  by  statutes.  The  city  of  Scranton 
was  at  the  time  in  question  a  city  of  the  third  class,  and  the 
damages  and  benefits  arising  from  the  change  of  the  grade  of 
Eighth  street  might  have  been  ascertained  under  the  provisions 
of  the  Act  of  May  23,  1889,  P.  L.  277,  or  the  plaintiff  might 
have  availed  himself  of  the  more  satisfactory  remedy  provided 
by  the  Act  of  May  16,  1891,  P.  L.  75.  A  statutory  remedy 
having  been  provided  for  the  enforcement  of  the  constitutional 
right,  that  remedy  ought  to  have  been  pursued.  The  ascertain- 
ment of  the  damages  and  benefits  arising  from  the  execution  of 
a  public  work  by  a  municipality,  is  a  matter  in  which  the  public 
has,  and  many  private  individuals  may  have,  an  interest.  It  is 
important  that  those  who  are  to  receive  compensation  for  inju- 
ries and  those  who  are  to  pay  for  benefits  accruing  to  the  prop- 
erty should  all  be  heard  before  the  same  board  of  viewers,  in 
order  that  all  conflicting  rights  may  be  considered.  The  meas- 
ure of  damages  in  such  a  case  is  different  from  that  which  ap- 
plies in  an  action  of  trespass.  The  benefits  to  the  property  as 
a  whole  must  be  taken  into  consideration,  in  connection  with 
any  injury  that  may  result  to  land  or  buildings.     If  each  indi- 
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vidual  owner  of  land  upon  a  newly  graded  street  were  permit- 
ted to  settle  his  rights  in  an  action  of  trespass,  the  result  would 
lead  to  confusion  and  be  prejudicial  to  the  rights  of  the  public. 
When  the  injury  to  property  is  such  only  as  is  the  direct,  im- 
mediate and  necessary  or  unavoidable  consequence  of  the  act 
of  eminent  domain  itself,  irrespective  of  care  or  negligence  in 
the  manner  of  the  execution  of  the  work,  a  proceeding  before 
viewers  is  the  appropriate  remedy :  Denniston  v.  Philadelphia 
Company,  161  Pa.  41;  Stork  v.  Philadelphia,  196  Pa.  101. 
We  are  of  opinion  that  the  plaintiff  was  not  entitled  to  recover 
in  an  action  of  trespass,  and  that  the  point  of  the  defendant 
requesting  a  binding  instruction  ought  to  have  been  affirmed. 
The  judgment  is  reversed. 


Peck,  Appellant,  v,  Connell. 

Bankruptcy — Preference — Judgmeni—Pleading, 

In  an  action  by  a  trustee  m  bankruptcy  against  a  creditor  of  the  bank- 
rupt to  recover  money  which  the  creditor  had  collected  by  execution  proc- 
ess against  the  bankrupt,  the  statement  of  claim  is  insufficient,  which 
fails  to  aver  that  the  bankrupt  intended  to  give  a  preference,  and  that  the 
creditor  had  reasonable  cause  to  believe  that  the  bankrupt  intended  to  give 
such  preference. 

He  who  would  recover  back  money  which  has  been  collected  by  the 
final  process  of  a  court  of  competent  jurisdiction  should  distinctly  aver 
every  material  fact  upon  which  his  nght  to  recover  depends. 

Argued  Jan.  16,  1902.  Appeal,  No.  26,  Jan.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Sept  T., 
1900,  on  demurrer  to  statement  in  case  of  George  L.  Peck, 
Trustee  of  Howard  H.  Beidleman,  v.  William  Connell.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  Smith,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed. 

Demurrer  to  statement. 

Tlie  material  averments  of  the  statement  are  set  forth  in  the 
opinion  of  the  Superior  Court. 

The  court  below  in  an  opinion  by  Archbald,  P.  J.,  sus- 
tained the  demurrer,  and  entered  judgment  for  defendant. 
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&\  B.  Pricey  for  appellant. — It  is  not  necessary  that  the  bank- 
rupt intended  to  give  a  preference,  nor  that  the  payee  intended 
to  receive  one,  if  such  payment  is  made  within  four  months  of 
the  bankrupt  proceedings :  Carson  &  Co.  v.  Chicago  Title  & 
Trast  Co.,  5  Am.  B.  R.  814. 

It  has  been  decided  that  where  a  declaration  in  a  case  alleges 
a  pi-eferential  payment  by  a  bankrupt  when  insolvent  and 
within  four  months,  and  the  ci-editor  knowingly  received  it  as 
such,  a  judgment  on  demurrer  in  favor  of  the  creditor  against 
whom  an  action  by  the  trustee  had  been  brought,  should  be 
reversed :  Chism  v.  Bank  of  Friars  Point,  5  Am.  B.  R.,  56 ; 
Bryan  v.  Bemheimer,  181  U.  S.  188 ;  21  Sup.  Ct.  Rep.  557. 

The  lien  obtained  by  levy  of  execution  against  the  defend- 
ant, issued  within  four  months  before  the  filing  of  petition  in 
bankruptcy  against  him,  is  rendered  void  by  an  adjudication 
of  bankruptcy:  In  re  Spacht,  2  N.  B.  N.  238;  In  re  Felle- 
rath,  1  N.  B.  N.  292 ;  95  Fed.  Repr.  121 ;  Brandenburg  on 
Bankruptcy,  page  405  ;  In  re  Easley,  1  N.  B.  N.  230 ;  Levor 
V.  Seiter,  5  Am.  B.  R.  576 ;  In  re  Kenney,  5  Am.  B.  R.  856 ; 
In  re  Richard,  3  Am.  B.  R.  145. 

Ezra  JJ.  Connelly  for  appellee,  cited :  Carson  &  Co.  v.  Chicago 
Title  &  Trust  Co.,  5  Am.  B.  R.  814 ;  In  re  Nelson,  1  Am.  B. 
R.  63  ;  Blair's  Case,  4  Am.  B.  R.  220 ;  Botts  v.  Hammond,  8 
Am.  B.  R.  775. 

Opinion  by  W.  D.  Porter,  J.,  July  10,  1902 ; 

The  plaintiff  filed  a  statement  containing  these  mateiial  aver^ 
ments :  "  The  defendant  took  in  execution  certain  goods,  wares 
and  merchandise  at  the  suit  of  William  Council  against  How- 
ard H.  Beidleman,  in  the  court  of  common  pleas  of  Lackawanna 
county,  Pennsylvania,  the  judgment  upon  which  said  execution 
was  issued  and  execution  had  having  been  obtained  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy 
by  the  said  Howard  H.  Beidleman,  the  said  petition  in  bank- 
ruptcy having  been  filed  on  June  5, 1899,  and  the  said  Howard 
H.  Beidleman  having  been  duly  adjudicated  a  bankrupt  on 
June  19,  1899,  which  said  judgment  was  entered  and  execu- 
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tion  had  on  May  5,  1899,  on  a  certain  promissory  note  dated 
April  20,  1896,  at  one  year  afterdate,  in  the  amount  of  '$1,500, 
....  and  the  said  goods,  wares  and  merchandise  were  levied 
upon  for  the  purpose  of  preferring  the  said  William  Connell 
and  others  to  the  exclusion  of  other  creditors,  and  the  said 
goods  and  chattels  were  exposed  to  sale  and  purchased  by  one 
W.  C.  Price,  an  agent  of  said  William  Connell,  and  said  de- 
fendant receipted  upon  said  writ  for  the  sum  of  $1,398.80 ;  and 
the  said  William  Connell  and  the  said  Howard  H.  Beidleman 
at  the  time  said  judgment  was  entered  and  execution  had 
knew  that  the  said  bankrupt,  Howard  H.  Beidleman,  was  in- 
solvent and  unable  to  pay  his  debts."  It  was  further  averred 
that  the  defendant  through  his  agent  afterwards  sold  and  dis- 
posed of  the  goods  for  his  own  use  and  benefit,  well  knowing 
that  the  said  Beidleman,  at  the  time  said  goods  were  sold  by 
the  sheriff,  was  wholly  insolvent  and  unable  to  pay  his  debts, 
and  that  by  reason  of  the  premises  an  action  had  accrued  to 
the  plaintiff  against  the  defendant,  under  the  provisions  of  the 
bankrupt  act;  and  that  the  plaintiff  was  entitled  to  recover 
the  sum  of  $1,398.80,  being  the  amount  realized  by  the  plain- 
tiff from  a  sale  of  the  goods  by  the  sheriff.  The  defendant 
filed  a  demurrer,  upon  which  the  court  below  entered  judg- 
ment in  his  favor. 

The  statement  filed  by  plaintiff  makes  it  clear  that  the  note 
which  evidenced  the  claim  of  the  creditor  was  dated  long  be- 
fore the  enactment  of  the  bankrupt  act,  but  it  does  not  appear 
whether  the  judgment  was  entered  in  pureuance  of  adverse 
process  or  by  confession  upon  a  warrant  of  attorney.  It  may, 
for  the  purposes  of  this  case,  be  assumed  that  the  judgment 
when  entered  and  the  levy  of  the  execution  thereon  was  a  pref- 
erence *'  suffered  or  permitted,"  by  Beidleman  within  the  mean- 
ing of  clause  (3)  of  section  3a  of  the  bankrupt  act,  and  that 
the  failure  of  Beidleman  to  vacate  and  discharge  the  pref- 
erence so  obtained,  at  least  five  days  before  the  sale,  was  an 
act  of  bankruptcy :  Wilson  v.  Nelson,  183  U.  S.  191  (22  Sup. 
Ct.  Repr.  74).  When  a  preference  is  obtained  through  legal 
proceedings,  the  failure  to  vacate  or  discharge  it  is  an  act  of 
bankruptcy  without  regard  to  the  intention  of  the  insolvent. 
The  decision  cited  deals  only  with  the  rights  and  responsibili- 
ties of  the  insolvent  and  not  with  those  of  the  creditor  who  by 
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legal  proceedings  has  obtained  a  preference.  The  definition  of 
a  preference  within  the  meaning  of  the  bankrupt  act  is  found 
in  section  60a :  "  A  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has  procured  or  suflfered  a 
judgment  to  be  entered  against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same  class."  This 
omits  all  reference  to  the  intention  of  the  parties,  and  whether 
the  entry  of  a  judgment  or  the  .transfer  of  property  constitutes 
a  preference  is  dependent  upon  the  insolvency  of  the  debtor 
and  the  effect  of  the  transaction  upon  his  estate.  This  sub- 
division a  defines  what  shall  constitute  a  preference,  but  it  does 
not  determine  the  effect  thereof.  The  vice  of  the  appellant's 
position  is  in  his  assumption  that  all  preferences  are  voidable 
by  the  trustee.  The  fact  of  the  existence  of  a  preference  is  to 
be  determined  without  regard  to  the  intention  of  the  creditor 
or  his  knowledge  of  existing  conditions.  Section  57 f/  enacts  : 
"•  The  claims  of  creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  have  surrendei-ed  their 
preference's/'  This  applies  to  all  preferred  creditors,  they  shall 
not  participate  in  the  distribution  of  the  bankrupt's  estate  un- 
less they  have  surrendered  their  preferences :  Pirie  v.  Chicago 
Title  &  Trust  Company,  182  U.  S.  438  (21  Sup.  Ct.  Repr.  906). 
The  right  of  the  trustee  to  avoid  the  preference  and  recover 
the  property  or  its  value  is  another  and  entirely  different  mat- 
ter, and  is  to  be  determined  under  a  different  section  of  the  act. 
The  rights  of  the  parties  to  this  controversy  are  to  be  determined 
under  the  provisions  of  subdivision  b  of  section  60  :  "  If  a  bank- 
rupt shall  have  given  a  preference  within  four  months  before  the 
filing  of  a  petition  or  after  the  filing  of  the  petition  and  before 
the  adjudication,  and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable 
(;ause  to  believe  that  it  was  intended  thereby  to  give  a  prefer- 
ence, it  shall  be  voidable  by  the  trustee  and  he  may  recover 
the  property  or  its  value  from  such  pei-son."  When  it  came 
to  making  provision  for  undoing  the  consequences  of  executed 
contracts,  or  judicial  proceedings  carried  to  their  ultimate  con- 
clusioa,  the  makers  of  the  law  recognized  the  justice  of  giving 
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weight  to  the  motives  and  intentions  by  which  the  parties  had 
been  controlled.  The  purpose  of  the  act  was  to  secure  an 
equal  distribution  of  the  estate  of  the  bankrupt.  All  creditors 
who  have  been  preferred  may,  by  surrendering  the  advantage 
which  they  have  received,  participate  in  the  distribution  of  the 
estate  upon  an  equal  footing  with  all  other  creditors  of  the 
same  class.  They  are  put  to  the  election  of  retaining  what 
tliey  have  already  received,  or  by  surrendering  it  taking  their 
chances  with  the  other  creditors.  Subdivision  b  deals  with 
that  class  of  preferred  creditors  who  are  denied  the  right  to 
make  this  election  and  who  may  be  compelled  unwillingly  to 
surrender  the  property  which  they  have  received  in  a  business 
transaction  or  acquired  as  the  result  of  a  legal  proceeding.  The 
right  of  the  trustee  to  avoid  a  preference  and  recover  the 
property,  is  made  to  depend  not  only  upon  the  act  and  statQ 
of  mind  of  the  givinig  debtor,  but  the  state  of  mind  of  the  re- 
ceiving creditor  must  also  be  considered.  It  is  not  enough 
that  an  advantage  in  fact  be  given,  but  to  make  it  voidable 
"the  person  receiving  it  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,"  The 
debtor  must  have  intended  to  prefer  and  the  creditor  'must 
have  had  reasonable  cause  to  believe  that  such  intention  existed. 
These  elements  were  material  to  the  right  of  the  appellant  to 
recover  in  the  present  action,  and  under  our  present  system  of 
procedure  it  was  incumbent  upon  him  to  distinctly  aver  them. 
The  bankrupt  act  does  not  take  from  the  creditor  all  incentive 
to  vigilance ;  he  may  still  collect  his  claim  from  an  insolvent 
debtor  by  legal  process.  Such  process  does  not  fall  within  the 
ban  of  the  bankrupt  act,  unless  the  creditor  shall  have  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference.  The  intention  of  the  creditor  to  obtain  the  pref- 
erence is  not  condemned.  The  averment  that  the  creditor  had 
reasonable  cause  to  believe  that  the  debtor  intended  to  give  a 
preference  is  certainly  as  material  and  necessary  to  the  state- 
ment in  an  action  of  this  character,  as  is  the  allegation  that  the 
prosecution  was  commenced  and  carried  on  without  probable 
cause  in  an  action  for  malicious  prosecution.  In  each  of  these 
classes  of  cases  the  presence  or  absence  of  "  a  reasonable  cause 
to  believe  "  is  a  controlling  element.     The  omission  from  a  dec- 
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lai'ation  in  an  action  for  malicious  prosecution  of  an  averment 
that  the  prosecution  was  carried  on  without  probable  cause  is 
fatal  on  demurrer:  Weinberger  v.  Shelly,  6  W.  &  S.  336;  11 
P.  &  L.  Dig.  of  Dec.  19,390.  He  who  would  recover  back 
money  which  has  been  collected  by  the  final  process  of  a  court 
of  competent  jurisdiction  should  distinctly  aver  every  material 
fact  upon  which  his  riglit  to  recover  depends.  We  are  of 
opinion  that  the  plaintiff's  statement  was  insufficient  and  the 
judgment  is  affiimed. 


Fuhrman's  Estate. 

Eoiecutors  and  administrators— Appeals — Bight  to  appeal — Distribution. 

An  administratrix  who  files  an  account  in  the  orphans^  court  by  which 
she  admits  that  she  has  a  specific  balance  in  her  hands  for  distribution, 
has  no  standing  as  administratrix,  to  appeal  from  the  decree  of  the  court 
making  that  distiibution,  so  long  as  the  decree  does  not  surcharge  her,  or 
make  distribution  of  an  amount  larger  than  the  admitted  balance  due  the 
estate.  It  is  immaterial  that  the  administratrix  is  also  the  widow  of  de- 
cedent, if  she  does  not  appeal  in  that  capacity. 

Argued  March  10,  1902.  Appeal,  No.  1,  March  T.,  1902,  by 
Sarah  A.  Fuhrman,  administratrix,  from  decree  of  O.  C.  Adams 
County,  Nov.  T.,  1899,  No.  1,  sustaining  exceptions  to  auditor's 
report  in  estate  of  Daniel  S.  Furhman.  Before  Rice  P.  J., 
Beaver,  Orladt,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Appeal  quashed. 

Exceptions  to  auditor's  report. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  sustaining  exceptions  to  auditor's 
report. 

W.  C.  Sheelet/y  for  appellant. 

Charles  S.  Duncan^  with  him  Charles  U.  Ehrhart^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902: 

The  appellant  filed  her  account,  as  administratrix  of  the 
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estate  of  Daniel  S.  Fuhrman,  deceased,  showing  a  balance  of 
•1i^814.62  in  favor  of  the  estate,  and  in  her  hands  for  distribution. 
Exceptions  to  this  account  were  filed  on  behalf  of  a  creditor, 
and  an  auditor  was  appointed  to  pass  upon  the  exceptions 
and  distribute  the  balance  in  the  hands  of  the  accountant. 
No  exception  was  sustained  which  involved  a  surcharge  of 
the  accountant ;  the  auditor  distributed  the  balance  whicli  the 
appellant  by  her  account  had  admitted  to  be  in  her  hands. 
The  auditor  found  as  a  fact  that  the  estate  of  the  decedent 
was  insolvent,  to  which  finding  of  fact  there  has  been  no 
exception,  and  the  distribution  to  the  creditors  was  for  a  per- 
centage of  their  claims.  The  auditor,  notwithstanding  the 
insolvency  of  the  estate,  distributed  the  sum  of  $411.84  to  the 
widow  and  heirs  of  the  decedent.  The  paper-books  do  not 
make  clear  how  the  widow  and  heirs  could  receive  this  sum 
as  distributees  of  the  insolvent  estate,  but  no  exception  was 
taken  to  that  part  of  the  distribution.  The  auditor  awarded 
the  sum  of  #336.78  as  a  dividend  upon  a  claim  against  the 
estate  which  was  evidenced  by  a  promissory  note.  The  only 
exception  filed  to  the  report  of  the  auditor  was  as  to  the  amount 
of  the  debt  evidenced  by  that  note  upon  which  the  creditor 
was  entitled  to  a  dividend,  payments  having  been  made  upon 
the  claim  by  the  administratrix,  for  which  payment  she  had 
taken  credit  in  her  account.  The  learned  judge  of  the  court 
below  sustained  this  exception  and  awarded  as  the  dividend 
upon  said  claim  the  sum  of  $525.03  out  of  the  fund.  The 
amount  distributed  by  the  court  was  #814.62,  the  same  which 
was  the  basis  of  distribution  by  the  auditor,  and  which  the  ap- 
pellant had  by  her  account  admitted  to  be  in  her  hands  for 
distribution.  The  result  of  the  action  of  the  learned  judge  of 
the  court  below  was  to  cut  down  the  amount  distributed  to 
the  widow  and  heii-s  of  the  decedent  to  $63.64.  The  appellant, 
at  the  time  she  filed  her  account,  and  at  every  stage  of  the  pro- 
ceeding down  to  the  present  time,  has  conceded  that  there  was 
a  fund  in  her  hands  belonging  to  the  estate  and  ready  for  dis- 
tribution to  those  entitled  to  receive  the  same,  amounting  to 
$814.62.  This  amount  was  accepted  by  the  auditor  and  by 
the  court  below  as  well,  and  both  made  the  distribution  upon 
that  basis.  The  only  question  raised  by  the  assignments  of 
error  is  as  to  the  amount  which  a  certain  creditor  was  entitled 
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to  receive  out  of  the  fund  for  distribution.  The  only  question 
is,  therefore,  one  of  distribution.  How  much  of  the  fund  ad- 
mitted to  be  in  the  hands  of  the  accountant  shall  be  paid  to  a 
certain  creditor  ? 

We  must  for  the  purposes  of  this  case  assume  the  record  to 
be  correctly  printed  in  the  paper-book  of  the  appellant.  That 
record  shows  that  Sai-ah  A.  Fuhrman  has  appealed  as  adminis- 
tratrix and  in  no  other  character.  A  trustee  who  comes  into 
the  court  to  which  she  must  account  admitting  that  she  has  a 
specific  balance  in  her  hands  for  distribution  has  no  standing,  as 
trustee,  to  appeal  from  the  decree  of  the  court  making  that  dis- 
tribution, so  long  as  the  decree  does  not  surcharge  her,  or  make 
distribution  of  an  amount  larger  than  the  admitted  balance  due 
the  estate.  If  administrators  *•  were  recognized  as  parties  ag- 
grieved by  a  decree  of  distribution,  a  door  would  be  open  to 
great  abuses,  delays  and  expenses,  in  the  administration  of 
their  trusts.*'  It  is  true  the  record  shows  that  this  appellant 
was  also  the  widow  of  the  decedent,  but  she  does  not  appeal 
in  that  capacity.  As  administratrix  sbe  had  no  right  to  ap- 
peal :  Mellon's  Appeal,  32  Pa.  121 ;  Singmaster's  Appeal,  86 
Pa.  169  ;  Herbst's  and  Buehler's  Appeal,  90  Pa.  353  ;  Assigned 
Estate  of  Graff,  Bennett  &  Company,  146  Pa.  415;  AhFs 
Assigned  Estate,  15  Pa.  Superior  Ct.  224.  The  case  of 
Koch's  Estate,  4  Rawle,  271,  stands  on  its  peculiar  circum- 
stances ;  in  that  case  the  appeal  of  the  administrator  was  sus- 
tained upon  the  ground  that  the  facts,  which  had  been  brought 
upon  the  record  by  the  petition  of  the  adiuinistmtor  to  the 
court  below,  were  such  as  to  warrant  the  court  in  treating  him 
as  the  representative  of  the  actual  parties,  who  resided  be- 
yond seas.  There  is  nothing  in  this  case  which  should  take 
it  out  of  the  operation  of  the  well  established  rule. 

The  appeal  is  quashed. 
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Currens  v.  Blocher,  Appellant. 

Execution— Sheriff  *s  sale— Notice — AdverttsemetU—ComputaUon  of  Hme 
^Weekr-AcU  of  June  16.  1836,  P.  L.  772  and  July  2,  1896,  P.  L.  420. 

Under  the  provisions  of  the  63d  section  of  the  Act  of  June  16, 
183d,  P.  L.  772,  as  amended  by  the  Act  of  July  2,  1896,  P.  L.  420,  re- 
quiring that  notice  of  a  sheriff^s  sale  of  real  estate  shall  be  given  by  ad- 
vertisement in  two  newspapers,  **  once  a  week  during  three  successive 
weeks  previous  to  such  sale,"  a  **  week  "  is  a  common  calendar  week  ex- 
tending from  Sunday  to  Satui*day  inclusive,  and  is  not  a  mere  period  of 
seven  days  regardless  of  the  day  of  beginning. 

While  the  act  does  not  require  that  the  first  adveitisement  shall  be  pub- 
lished three  full  weeks  before  the  sale,  it  does  require  that  the  publication 
shall  be  during  three  successive  weeks  previous  to  such  sale ;  the  notice 
of  sale  in  this  instance  is  the  fact  which  must  precede  the  time  of  sale. 
The  penod  during  which  the  notice  must  be  given  must  have  expired  be- 
fore the  sale  can  be  made.  The  officer  has  the  whole  of  the  last  calendar 
week  previous  to  the  sale  in  which  to  publish  his  last  advertisement,  but 
he  cannot  cut  short  the  period  of  notice  required  by  the  statute,  by  pub- 
lishing that  last  notice  upon  the  first  day  of  the  last  week.  The  last  pub- 
lication is  for  the  whole  of  the  last  calendar  week,  and  until  that  week  has 
expired  the  demands  of  the  statute  have  not  been  met. 

Argued  March  10, 1902.  Appeal,  No.  22,  March  T.,  1902,  by 
defendant,  from  order  of  C.  P.  Adams  Co.,  April  T.,  1901, 
No.  470,  setting  aside  sheriff's  sale  of  real  estate  in  case  of  Eliza 
Currens  v.  F.  D.  Blocher  and  F.  W.  Morrison,  Sheriff.  Before 
Rice,  P.  J.,  Beaveb,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  J  J.     A  Canned. 

Exceptions  to  sheriff'a  sale  of  real  estate.  Before  SwoPB, 
P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 

Error  assigned  was  the  order  of  the  court. 

TT.  C.  Sheeley^  for  appellants. — A  week  is  a  period  of  seven 
days,  and  that  without  reference  to  the  time  when  it  com- 
mences :  Endlich  on  Interp.  of  Statutes,  sec.  9,  p.  12 ;  Dexter 
V.  Shepard,  117  Mass.  480;  Frothingham  v.  March,  1  Mass. 
247. 

We  i-espectfully  submit  that  the  plain  language  of  the  act 
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only  requires  the  advertisements  to  precede  the  sale,  and  does 
not  require  that  the  weeks  in  which  the  advertisements  appear 
shall  precede  the  sale :  In  re  North  Whitehall  Township,  47 
Pa.  160  ;  HoUister  v.  Vanderlin,  165  Pa.  248 ;  McKee  v.  Kerr, 
192  Pa.  164 ;  In  re  Tyson,  13  Colo.  482  (22  Pac.  Repr.  810)  ; 
Ronkendorft  v.  Taylor,  4  Pet  (U.  S.)  849. 

Donald  P.  McPherson^  for  appellee. — The  appellee  contends 
that  the  advertisement  is  not  in  compliance  with  the  terms  of 
the  act  and  is  insufficient,  because  the  act  requires  that  notice 
by  advertisement  shall  be  given  once  in  each  of  three  calendar 
or  biblical  weeks,  i.  e.,  in  weeks  beginning  immediately  after 
Saturday  midnight,  and  ending  at  midnight  of  the  succeeding 
Saturday,  seven  days  thereafter,  and  that  all  of  these  weeks 
must  precede  the  day  of  sale:  Ronkendorff  v.  Taylor,  4 
Peters,  349 ;  Haas's  Executor  v.  Fisher,  24  Pa.  C.  C.  Rep. 
601 ;  Williams  v.  Moore,  1  T.  &  H.  Pr.  sec.  1260 ;  HoUis- 
ter V.  Vanderlin,  165  Pa.  248 ;  Com.  v.  Lehigh  Valley  R.  R. 
Co.,  129  Pa.  429. 

The  weeks  in  which  the  advertisement  appears  must  all  pre- 
cede the  sale :  Haas's  Executor  v.  Fisher,  24  Pa.  C.  C.  Rep. 
602 ;  Gyger's  Estate,  65  Pa.  311 ;  McKee  v.  Kerr,  192  Pa.  164. 

Opinion  by  W.  D.  Pobter,  J.,  July  10, 1902: 
The  court  below  set  aside  a  sheriff's  sale  of  real  estate,  upon 
the  ground  that  the  provisions  of  the  63d  section  of  the  Act  of 
June  16, 1836,  P.  L.  772,  as  amended  by  the  Act  of  July  2, 1895, 
P.  L.  420,  requiring  that  notice  of  every  such  sale  shall  be  given 
by  advertisement  in  two  newspapers,  "  once  a  week  during  three 
successive  weeks  previous  to  such  sale,"  had  not  been  complied 
with.  A  purchaser  and  the  sheriff  now  appeal  from  that  order. 
The  advertisement  had  been  published  in  the  Gettysburg  Com- 
piler in  the  issues  of  March  5,  12.  and  19,  each  of  said  days 
being  Tuesday,  and  in  the  Star  and  Sentinel  in  the  issues  of 
March  6, 13,  and  20,  each  of  said  days  being  Wednesday.  The 
sale  occurred  on  Saturday,  March  23, 1901,  of  the  same  week,  in 
which  the  last  publication  of  the  advertisement  was  made.  The 
learned  judge  of  the  court  below  held  that  a  week,  within  the 
meaning  of  the  statute,  is  a  common  calendar  week  extending 
from  Sunday  to  Saturday  inclusive.     The  appellant  contends 
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^'  that  a  week  within  the  meaning  of  the  statute  is  a  period  of 
seven  days,  a  specified  period  of  time  consisting  of  that  number 
of  days,  regardless  of  the  day  of  beginning."  The  difficulty 
with  this  contention  is  that  if  we  adopt  any  other  than  the  com- 
putation by  calendar  weeks,  then  we  must  take  the  day  of  the 
iirst  advertisement  as  the  beginning  of  the  period,  and  the  three 
successive  weeks  must  be  computed  from  that  day ;  until  the 
third  week  is  fully  completed  there  could  be  no  sale.  Accept- 
ing the  appellant's  method  of  computation  the  first  week  began 
to  run  on  Wednesday,  March  6,  and  ended  on  March  12,  the 
second  period  of  time  began  on  March  13,  and  included  the 
i9th,  and  the  third  of  the  successive  weeks  began  to  run  with 
Wednesday,  March  20,  and  ended  with  Tuesday,  March  26;  the 
last  publication  might  have  been  made  on  any  day  during  that 
last  week,  and  the  publication  upon  whatever  day  it  was  made 
would  be  made  for  the  whole  week.  The  vice  of  the  position 
of  the  appellants  is  that  they  seek  to  obtain  the  advantage  of 
computation  by  calendar  weeks  in  computing  the  time  neces- 
sary for  notice,  and  then  to  utterly  disregard  the  calendar 
weeks  when  it  comes  to  make  the  sale. 

When  the  act  of  1836  became  a  law  there  were  few  daily 
papers  in  the  commonwealth;  those  published  weekly  afforded 
the  best  means  for  disseminating  information.  The  weekly 
newspapers  were  issued  on  different  days  of  the  week  in  differ- 
ent counties  of  the  state,  and  each  particular  paper  might  and 
had  the  right  to  change  the  day  of  the  week  upon  which  it 
issued.  The  act  of  February  24,  1834,  required  notice  to  be 
given  by  administrators  for  six  successive  weeks ;  in  Stoever's 
Appeal,  3  W.  &  S.  154,  the  notice  by  the  administrators  had 
been  published  in  a  newspaper  which,  during  the  period  of  the 
publication  changed  the  date  of  its  issue  from  one  day  of  the 
week  to  another,  so  that  there  appeared  to  be  an  interval  of 
twelve  days  between  two  of  the  publications.  This  was  held 
to  meet  the  requirements  of  the  statute,  and  it  was  said :  **  The 
publication  was  made  in  consecutive  weeks,  and  the  only  reason 
it  is  apparently  otherwise  is  that  the  publication  of  the  news- 
paper, in  which  the  notice  appears,  was  changed  from  one  day 
in  the  week  to  a  subsequent  day  in  the  same  week."  This  in- 
volved a  distinct  recognition  of  the  calendar  week  as  the  basis 
for  determining  the  sufficiency  of  an  attempted  compliance  with 
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statutes  using  this  language.  The  distinction  between  a  re- 
quirement that  notice  be  given  three  weeks  before  the  time  of 
an  event,  and  an  order  that  notice  be  given  during  three  suc- 
cessive weeks,  or  by  a  given  number  of  insertions  in  newspa- 
pers in  success!  ve  weeks,  was  recognized  by  Mr.  Justice  Strong, 
in  the  case  of  North  Whitehall  Township,  47  Pa,  156.  It  was 
held  in  Bachelor  v.  Bachelor,  1  Mass.  266,  that  an  order  requir- 
ing publication  "  in  a  newspaper  three  weeks  successively  had 
been  complied  with  by  publication  in  three  successive  calendar 
weeks,  although  the  publication  had  been  on  Saturday  of  each 
of  the  first  two  weeks,  and  on  Wednesday  of  the  third.  The 
Supreme  Court  of  the  United  States,  in  Ronkendorflf  v.  Taylor, 
4  Peters,  349,  in  construing  an  act  of  congress  which  required 
advertising  once  a  week,  held  that  the  act  was  complied  with 
by  a  publication  during  each  calendar  week,  although  between 
two  of  the  publications  there  had  been  an  interval  of  eleven 
days ;  and  said,  "  a  week  is  a  definite  period  of  time,  commenc- 
ing on  Sunday  and  ending  on  Saturday." 

The  language  of  the  act  does  not  require  that  the  first  notice 
shall  be  fully  three  weeks,  or  twenty-one  days,  before  the  day 
of  sale;  that  point  has  been  definitely  settled:  Hollister  v. 
Vanderlin,  166  Pa.  248 ;  McKee  v.  Kerr,  192  Pa.  164.  In  the 
cases  last  cited  it  was  distinctly  ruled  that  the  language  of  the 
statute,  "  once  a  week  during  three  successive  weeks,"  referred 
to  calendar  weeks  or  specified  periods  of  time,  and  an  adver- 
tisement in  each  of  three  successive  periods  of  the  kind,  although 
the  advertisements  were  not  all  on  the  same  day  of  the  week, 
and  there  had  not  been  twenty-one  full  days  between  the  first 
advertisement  and  the  day  of  the  sale,  complied  with  the  act 
The  legislature  in  determining  the  notice  to  be  given  saw  fit  to 
adopt  the  calendar  week  as  a  unit  of  time,  there  must  be  one 
publication  during  each  of  said  successive  periods,  but  a  pub- 
lication on  Monday  or  Saturday,  or  any  day  between,  is  a  pub- 
Hcation  for  that  entire  unit.  While  the  act  does  not  require 
that  the  first  advertisement  shall  be  published  three  full  weeks 
before  the  sale,  it  does  require  that  the  publication  shall  be  dur- 
ing three  successive  weeks  previous  to  such  sale ;  the  notice  of 
sale  in  this  instance  is  the  fact  which  must  precede  the  time  of 
sale.  The  period  during  which  the  notice  must  be  given  must 
have  expired  before  the  sale  can  be  made.  The  officer  has  the 
Vol.  XXI — 8 
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whole  of  the  last  calendar  week  previous  to  the  sale  in  which 
to  publish  his  last  advertisement,  but  he  cannot  cut  short  the 
period  of  notice  I'equired  by  the  statute,  by  publishing  that  last 
notice  upon  the  first  day  of  the  last  week.  The  last  publication 
is  for  the  whole  of  the  last  calendar  week,  and  until  that  week 
has  expired  the  damands  of  the  statute  have  not  been  met. 

The  order  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed at  costs  of  the  appellants. 


Huber'fl  Estate. 


Oiftr-Executora  and  administratora^DecedenVs  estate— Evidence, 
A  claim  by  an  executor  that  a  draft  which  was  the  whole  estate  of  the 
testator,  his  brother,  was  a  gift  to  himself,  is  not  sustained  by  evidence  in 
effect  that  on  the  day  before  testator  died  he  told  the  executor  that  he 
would  have  to  buy  a  cemetery  lot  and  gave  directions  as  to  the  manner  of 
his  burial  and  the  payment  of  his  funeral  expenses,  and  at  the  same  time 
indoi-sed  the  draft  and  handed  it  to  his  brother,  and  on  the  same  day  exe- 
cuted a  will  by  which  he  directed  that  his  debts  and  funeral  expenses 
should  be  paid,  that  a  tombstone  costing  an  amount  stated  should  be 
erected  over  his  grave,  and  that  the  remainder  of  his  property  should  go 
to  his  two  brothera. 

Argued  April  16, 1902.  Appeal,  No.  67,  April  T.,  1902,  by 
Frank  Huber,  from  decree  of  O.  C.  Allegheny  Co.,  dismissing 
exceptions  to  adjudication  in  estate  of  Frank  Huber,  deceased. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.     Affirmed. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Urror  assiffned  was  decree  dismissing  exceptions  to  adjudi- 
cation. 

A.  E.  WegeTj  for  appellant. — The  gift  may  be  sustained  as  a 
gift  inter  vivos  under  Perry  v.  Perry,  7  Cent.  Repr.  164, 
Taylor's  Est.,  154  Pa.  188,  and  Small  v.  Small,  66  Kan.  1  (42 
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Pac.  Repr.  328),  where  gifts  made  in  the  last  illness  were  sus- 
tained as  such :  Edwards  v.  Jones,  1  My.  &  Cr.  226. 

A  gift  may  be  made  upon  condition  or  trust  that  the  douee 
pay  the  donor's  debts,  funeral  expenses,  have  masses  said,  keep 
his  grave  in  order,  etc. :  Hills  v.  Hills,  8  Mees  &  Wels.  401 ; 
Larrabee  v.  Hascall,  88  Me.  511  (34  Atl.  Repr.  408),  Clough 
V.  Clough,  117  Mass.  83 ;  Sheedy  v.  Roach,  124  Mass.  472,  477 ; 
Grover  v.  Grover,  24  Pick.  261. 

An  indorsement  of  a  certificate  of  deposit  and  delivery 
thereof  is  good,  though  the  money  is  not  received  until  after 
the  death  of  the  donor :  Wheeler  v.  Glasgow,  97  Ala.  700  (11 
So.  Repr.  768);  Rolls  v.  Pearce,  L.  R.  6  Ch.  D.  730 ;  Taylor's 
Est.,  164  Pa.  183  ;  Wagoner's  Est.,  174  Pa.  568. 

J.  S.  Ferguson^  with  him  Henry  Meyer  and  E.  O.  Ferguion^ 
for  appellee. 

Opinion  by  W.  D.  Porteb,  J.,  July  10, 1902 : 
The  court  below  surcharged  the  accountant  by  the  amount  of 
a  draft  for  |fl,780,  which  had  been  issued  by  the  Buffalo 
Savings  Bank  payable  to  the  order  of  the  decedent.  It  is  here 
alleged  that  this  action  was  erroneous,  and  that  the  court  below 
ought  to  have  found  under  the  evidence  that  the  draft  was  a 
gift  from  the  testator  to  the  appellant.  A  careful  considera- 
tion of  the  testimony  has  convinced  us  that  the  decree  was  war- 
ranted by  the  evidence.  The  burden  was  upon  the  accountant 
to  establish  that  it  was  the  intention  of  the  testator  that  the 
draft  should  pass  as  a  gift.  The  accountant  testified  fully  as 
to  the  manner  in  which  the  draft  came  into  his  possession,  and 
we  must  assume  that  he  placed  his  case  in  the  most  favorable 
light  possible.  He  testified  in  substance  as  follows :  Balthasar 
Huber  was  a  brother  of  the  accountant  and  came  from  Buffalo 
to  the  house  of  the  latter  in  Allegheny  City,  in  the  company 
of  some  stranger,  on  March  4,  1899,  hopelessly  ill  of  con- 
sumption. He  had  with  him  his  entire  estate  which  consisted  of 
#2.60  in  money  and  a  draft  for  #1,780,  drawn  by  the  Buffalo  Sav- 
ings Bank  on  the  Central  National  Bank  of  New  York,  and  pay- 
able to  his  order.  On  March  6  he  executed  his  will,  directing 
that  all  his  just  debts  and  funeral  expenses  be  paid  and  that  a 
tombstone  costing  about  #60.00  be  erected  on  his  grave  ;  and 
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devising  and  bequeathing  all  his  property  to  his  brothers  Fi*ank 
Huber,  the  appellant,  and  Cornelius  Huber,  of  which  will  said 
brothers  were  appointed  executors.  At  the  same  time  that  the 
will  was  executed  he  indorsed  the  draft  in  question  and  it 
passed  into  the  possession  of  the  appellant,  who  the  same  day 
deposited  it  in  a  bank  in  the  city  of  Allegheny  for  collection, 
and  subsequently  to  the  death  of  the  testator  received  the 
amount  in  money.  The  testimony  of  the  appellant  with  regard 
to  the  indorsement  of  the  draft  is  in  this  language :  Q.  Didn't 
he  have  a  New  York  Buffalo  draft?  A.  Yes,  for  $1,780,  he 
assigned  that  to  me ;  I  received  the  money  on  the  draft  before 
his  death  ;  I  got  the  money  on  the  6th  of  March  and  he  died 
the  7th.  I  received  the  money  on  the  6th  of  March,  he  came 
to  my  house  on  the  4th  of  March;  he  was  very  sick  when 
he  came.  ...  I  got  possession  of  the  draft  the  6th  of 
March,  sometime  between  nine  and  ten  o'clock  in  the  morning. 
At  the  time  I  got  the  draft  my  brother  was  in  bed,  he  was  sick ; 
he  sat  up  once  in  awhile  but  he  was  in  bed  the  most  of  the 
time ;  he  had  the  consumption.  Q.  Didn't  you  know  the 
draft  was  issued  by  the  Buffalo  Savings  Bank  of  New  York  ? 
A.  I  did  not  know;  he  assigned  it  over  to  me.  Q.  You 
didn't  get  the  money  until  after  his  death  ?  A.  The  money 
was  left  at  the  bank.  Q.  By  the  court :  You  deposited  the 
draft  in  the  bank  for  collection  and  the  draft  was  on  the  bank 
in  Buffalo?  A.  Yes,  sir.  I  left  the  draft  at  the  bank  for  col- 
lection on  the  6th  of  March,  sometime  in  the  forenoon,  between 
ten  and  eleven  o'clock.  Q.  When  your  brother  handed  you 
the  draft  did  he  tell  you  that  you  should  have  him  buried  and 
put  up  a  tombstone  at  his  grave  and  pay  all  the  funeral  ex- 
penses? A.  Yes,  sir.  Q.  And  have  masses  said  in  church 
for  him  ?  A.  Yes,  sir.  Q.  And  keep  his  grave  in  order  and 
good  condition  right  along?  A.  Yes,  sir.  Q.  Didn't  he 
then  just  hand  you  the  draft  and  signed  it?  A.  Yes,  sir. 
Q.  When  the  draft  was  given  to  you,  did  you  keep  it  in  your 
possession,  or  did  you  give  it  to  your  wife  ?  A.  I  kept  it  in 
my  possession,  it  was  given  to  me.  When  he  came  he  had  it 
and  he  gave  it  to  my  wife  and  he  sent  after  me,  he  was  very 
sick,  and  he  said  I  am  very  sick  and  would  have  to  buy  a  lot 
m  the  cemetery,  and  he  handed  the  draft  over.  Q.  By  the 
court:    What    time    in    the    day    did   you  get    this    draft? 


Digitized  by  VjOOQIC 


HUBERTS  ESTATE.  S7 

34,  (1902)0  Opinion  of  the  Court. 

A.  Between  nine  and  ten  o'clock  in  the  morning.  Q.  Was 
that  before  or  after  the  will  was  made  ?  A.  At  the  same  time 
he  made  the  will. 

It  may  here  be  observed  that  this  testimony  discloses  nothing 
in  the  nature  of  a  contract,  that  Frank  Huber  would,  in  con- 
sideration of  the  draft,  assume  a  personal  financial  liabilit}'  for 
the  performance  of  the  things  which  his  dying  brother  directed 
him  to  do.  The  will  directed  that  a  tombstone  be  ei-ected  over 
his  grave  and  indicated  the  amount  of  money  to  be  expended 
for  the  same.  Contemporaneously  with  the  execution  of  the 
will  the  dying  man  called  his  brother  to  him  and  said,  "  I  am 
very  sick  and  will  have  to  buy  a  lot  in  the  cemetery,"  and  he 
handed  the  draft  over  to  that  brother.  At  the  same  time  he 
gave  directions  as  to  the  manner  of  his  burial  and  the  payment 
of  his  funeral  expenses,  and  that  masses  be  said  for  him  in  the 
church,  and  that  his  grave  be  kept  in  order.  This  is  what  the 
appellant  says  occurred  at  the  time  that  that  draft  was  delivered 
to  him  by  his  brother.  There  is  in  it  nothing  which  would 
warrant  a  finding  that  it  was  the  intention  of  this  decedent 
that  the  brother  should  appropriate  the  balance  of  the  dmf  t  to 
his  own  uses ;  nor  is  there  anything  which  would  conflict  with 
the  distribution  of  the  proceeds  of  the  draft  in  accordance  with 
the  terms  of  the  will  which  was  executed  at  the  same  time. 
The  things  which  the  testator  directed  his  brother  to  do  at  the 
time  he  handed  him  the  draft  were  the  same  which  it  would 
have  been  the  duty  of  that  brother  to  do  as  executor  of  the 
will.  The  draft  was  delivered  to  Frank  Huber  for  the  purpose 
of  facilitating  the  discharge  of  his  duties  as  executor. 

This  view  of  the  transaction  is  not  in  conflict  with  the  tes- 
timony of  the  witness  Domberger,  who  said  that  the  decedent 
said  that  "  he  wanted  to  assign  everything  over  to  his  brother." 
There  is  no  doubt  that  the  draft  was  actually  indorsed  and  de- 
livered to  Frank  Huber,  but  the  question  is  as  to  the  purpose 
of  the  assignment.  The  testimony  of  the  witness  Henry  Host 
is  to  the  same  effect.  The  testimony  of  Charles  J.  Weitershau- 
sen  amounts  to  nothing  more  than  that  the  decedent  said  he 
wanted  to  sign  the  draft  over  to  his  brother,  for  while  in  one 
place  he  says  "  he  wanted  his  brother  Frank  to  have  every- 
thing," the  recollection  of  the  witness  was  by  no  means  clear 
as  to  what  had  occurred.     This  witness,  evidently  desiring  to 
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be  fair,  candidly  said,  ''  I  could  not  tell  just  what  he  said." 
We  are  of  opinion  that  the  evidence  was  not  such  as  to  war- 
rant the  sweeping  away  of  this  entire  estate  under  the  pretense 
of  a  gift  to  the  accountant. 
The  decree  is  affirmed. 


Keystone  Mattress  and  Spring  Bed  Company  v.  Pittsburg 
Underwriters  of  Pennsylvania,  Appellant. 

Insurance — Fire  insurance — Parol  contract— Agent. 

There  may  be  a  parol  contract  of  insurance  to  protect  the  insured 
between  the  taking  of  the  risk  and  the  issuing  of  the  policy,  but  the  com- 
pany must  have  made  the  contract,  and  it  must  be  clearly  established. 
When  made  by  an  agent  his  power  to  bind  the  company  must  clearly  ap- 
pear. Such  a  contract  cannot  be  sustained  where  it  appears  that  it  was 
made  by  the  clerk  of  one  company  assuming  to  act  for  another  company 
without  any  authonty  whatever. 

To  constitute  a  verbal  contract  of  insurance  the  minds  of  the  parties 
must  have  met  upon  all  the  essentials  of  the  contract,  the  testimony  must 
make  clear  the  subject-matter  of  insurance,  the  amount  and  limits  of  the 
risk,  including  its  duration  in  point  of  time,  and  extent  in  point  of 
hazard  assumed,  the  rate  of  premium,  and  generally  all  the  circumstances 
which  are  peculiar  to  the  contract,  and  distinguish  it  from  every  other  so 
that  nothing  remains  to  be  done  but  to  fill  up  the  policy  and  deliver  it  on 
the  one  hand  and  pay  the  premium  on  the  other.  A  recoveiy  upon  such  a 
contract  cannot  be  sustained  where  the  testimony  is  silent  as  to  the  rate  of 
premium  and  the  period  of  time  during  which  the  insurance  was  to  con- 
tinue, and  the  only  witness  for  the  plaintiff  testified  that  the  insurance  was 
on  stock  alone,  while  the  plaintiff  claimed  for  loss  on  machinery,  office 
furniture  and  fixtures  in  addition. 

Argued  April  17,  1902.  Appeal,  No.  104,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
Dec.  T.,  1899,  No.  250,  on  verdict  for  plaintiff  in  case  of  Key- 
stone Mattress  and  Spring  Bed  Company  v.  Pittsburg  Under- 
writers of  Pennsylvania.  Before  Rice,  P.  J.,  Beayeb,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Reversed. 

Assumpsit  on  a  contract  of  insurance.     Before  Browk,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
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Verdict  and  judgment  for  plaintiff  for  $810.50.  Defendant 
appealed. 

Error  astigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

James  T.  Buchanan^  with  him  James  M.  Qarrison^  for  ap- 
pellant.— The  evidence  was  insuflBcient  to  submit  to  the  jury  : 
Mechanics'  Bank  v.  New  York,  etc.,  R.  R.  Co.,  13  N.  Y.  633 ; 
Edwards  v.  Dooley,  120  N.  Y.  640  (24  N.  E.  Repr.  827) ; 
People's  Ins.  Co.  v.  Paddon,  8  Bradwell  (111.),  447 ;  Johnson 
V.  Connecticut  Fire  Ins.  Co.,  84  Ky.  470  (2  S.  W.  Repr.  151) ; 
Patterson  v.  Benjamin  Franklin  Ins.  Co.,  81  Pa.  454. 

J.  S.  Ferguson^  with  him  E.  O-.  Ferguson^  for  appellee. 

( 
Opinion  by  W.  D.  Porter,  J.,  July  10,  1902 : 
The  plaintiff  declared  upon  a  parol  contract  of  insurance, 
alleged  to  have  been  made  between  his  agent  Lang  and  the  au- 
thorized agent  of  the  defendant,  *'  that  a  fire  risk  should  be  and 
then  was  on  the  said  7th  day  of  June  taken  to  be  and  become 
binding  from  June  7, 1899,  at  noon,  until  June  7, 1900,  at  noon, 
and  that  a  formal  policy  of  insurance  expressing  the  agreement 
so  entered  into  should  be  issued  and  delivered  as  of  June  7, 
1899,  as  soon  as  the  same  could  be  prepared  and  formally  ex- 
ecuted ; "  and  by  the  terms  of  the  said  agreement  said  insur- 
ance was  to  cover,  in  connection  with  the  other  companies  hav- 
ing insurance,  the  stock,  machinery  and  office  furniture  in  the 
building  occupied  by  the  assured.  The  statement  further  alleged 
that  the  property  was  destroyed  on  the  morning  of  June  8, 1899, 
and  that  the  defendant  thereupon  refused  to  deliver  the  policy. 
The  plaintiff  at  the  trial  attempted  to  establish  the  parol  con- 
tract of  insurance  by  the  testimony  of  his  insurance  broker, 
Lang,  which  was  in  substance  as  follows :  Lang,  in  the  after- 
noon of  June  7,  1899,  called  up  the  oflSce  of  the  Teutonia  In- 
surance Company  by  telephone,  and  the  call  was  answered  by 
Eggers,  who  at  the  time  was  the  policy  clerk  of  that  company  ; 
the  Teutonia  was  one  of  five  local  companies  which  composed 
the  Pittsburg  Underwriters.  Lang  asked  Eggers  if  the  Pitts- 
burg Underwriters  would  issue  a  policy  of  $1,500  on  the  Key- 
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stone  Mattress  &  Spring  Bed  Company,  in  Allegheny,  specific- 
ally stating  that  the  insurance  should  be  on  stock ;  Eggers  re- 
plied that  he  did  not  know,  he  would  have  to  inquire  ;  that 
was  the  end  of  the  first  conversation.  As  to  the  subsequent 
conversation  Lang  testified  in  this  language :  "  In  the  due  course 
of  events,  I  presume  he  called  up  the  different  companies  or 
the  manager  of  the  company,  and  reported  back  to  me,  stating 
that  they  would  carry  a  risk  of  $1,500  and  for  me  to  send  the 
forms.  I  said,  "  My  clerk  is  away  to-day,  and  I  will  mail  them 
to  you.  You  will  get  them  in  the  morning,  but  cover  it  to- 
night," and  he  said,  "  All  right,  we  will.""  Lang  that  evening 
mailed  the  forms,  a  description  of  the  property  to  be  insured. 
In  making  out  the  description  of  the  property  to  be  covered  he 
included  the  machinery  and  office  furniture,  fixtures  and  sup- 
plies, as  well  as  the  stock ;  this  he  testifies  explicitly  was  a  mis- 
take, that  the  stock  only  was  to  be  covered  and  the  insurance 
limited  to  it  in  accordance  with  the  terms  of  the  parol  contmct. 
Eggers  received  this  form  the  next  morning  and  taking  one  of 
the  printed  forms  from  a  lot  which  had  already  been  signed  by 
Gerwig,  the  regularly  appointed  agent,  he  started  to  fill  it  up, 
but  this  work  never  was  completed.  The  plaintiff  called  upon 
the  defendant  to  produce  this  paper  and  offered  it  in  evidence. 
It  shows  an  incomplete  paper,  containing  no  reference  to  what 
property  was  intended  to  be  insured.  After  the  property  was 
known  to  be  on  fire  Lang  went  to  the  office  of  the  Teutonia 
Insurance  Company  and  demanded  the  policy,  and  they  de- 
clined to  issue  it.  The  plaintiff  stands  upon  the  parol  contract 
of  Eggers,  if  he  ever  made  one. 

The  Pittsburg  Underwriters  was  an  association  of  five  local 
insurance  companies,  one  of  which  was  the  Teutonia.  The 
association  employed  a  manager  and  appointed  agents.  C.  W. 
Gerwig  was  a  regularly  appointed  agent  of  the  association,  and 
was  at  the  same  time  secretary  of  the  Teutonia  Insurance  Com- 
pany, in  the  office  of  which  latter  company  his  business  as  an 
agent  for  the  Pittsburg  Underwriters  was  transacted.  Eggers 
was  employed  by  the  Teutonia  Insurance  Company  as  a  policy 
clerk  and  general  office  man.  He  had  authority  to  renew  pol- 
icies of  the  Teutonia  Insurance  Company,  but  had  no  authority 
to  make  a  new  contract  of  insurance  for  that  or  any  other  com- 
pany.    He  had  no  authority  to  make  contracts  of  insurance  for 
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the  Pittsburg  Underwriters,  nor  was  he  employed  by  that  com- 
pany. He  had  no  actual  authority  to  make  the  oral  contract 
upon  which  the  plaintiff  relies.  The  testimony  of  the  witness 
Lang  might  at  first  seem  to  indicate  that  he  had  had  such  a 
course  of  dealing  with  Eggers  as  to  indicate  that  the  Undei^ 
writers  had  permitted  Eggars  to  exercise  an  apparent  authority 
to  make  contracts  of  this  nature,  but  a  careful  analysis  of  that 
testimony  must  lead  to  a  contrary  conclusion.  There  is  noth- 
ing in  Lang's  testimony  from  which  a  jury  ought  to  have  been 
permitted  to  find  that  the  Pittsburg  Underwriters  ever  knew 
that  Eggers  had  ever  made  any  contract  of  insurance,  either 
oral  or  written,  as  their  representative.  The  witness  Lang 
evidently  thought  that  every  clerk  in  the  office  of  the  Teutonia 
Insurance  Company  had  authority  to  make  an  oral  contract  of 
insurance  for  every  other  company  of  which  Mr.  Gerwig  was 
an  agent,  for  he  testified  as  follows :  ^'  Q.  You  knew  he  (Eg- 
gers) was  a  clerk  of  the  Teutonia  Insurance  Company  ?  A.  Yes, 
sir.  Q.  You  knew  that  he  had  nothing  to  do  with  the  Pitts- 
burg Undervrriters?  A.  Just  the  same  as  any  clerk  in  any 
office  has  jurisdiction  over  all  the  companies  in  that  office, 
as  far  as  his  authority  goes ;  but  in  this  case  he  has  shown 
that  he  had  more  than  the  average.  The  court:  Q.  State 
if  it  is  a  fact  that  you  had  other  relations  with  Mr.  Eggers 
in  the  insurance  line  of  business.  A.  Yes,  sir;  every  day 
most.  Q.  What  was  the  nature  of  those  business  relations 
that  passed  between  you?  A.  Asking  him  to  write  certain 
insurance  for  us  and  delivering  policies  to  us,  or  sending  poli- 
cies down  to  me  that  they  wrote  for  me  or  I  will  write  for 
them.  Q.  And  quoting  risks?  A.  Yes,  sir.  And  there  is 
one  hundred  and  one  ways  that  I  cannot  explain,  peculiar  to 
our  business,  but  the  facts  I  want  to  give  you  as  plainly  as 
I  can.  Q.  You  knew  he  was  simply  a  policy  clerk  ?  A.  He 
was  a  clerk  in  the  office;  I  don't  know  what  title  he  had." 
It  was  not  for  this  witness  to  say  whether  the  Underwriters 
had  permitted  Eggers  to  so  deal  with  their  business  as  to 
render  the  association  liable  upon  contracts  entered  into  by 
him  in  their  behalf.  The  witness  ought  to  have  given  the 
facts  ;  the  "  one  hundred  and  one  "  things  which  he  could  not 
explain  could  have  nothing  to  do  with  the  determination  of 
this  issue.  The  facts  which  he  gave  were  not  such  as  to  warrant 
the  court  in  submitting  to  the  jury  the  question  of  the  authority 
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of  Eggers  to  bind  this  defendant  by  a  parol  contiact  of  in- 
surance. "  There  may  be  a  parol  contract  of  insurance  to  pro- 
tect the  insured  between  the  taking  of  the  risk  and  the  issuing 
of  the  policy,  but  the  company  must  have  made  the  contract, 
and  it  must  be  clearly  established.  When  made  by  an-  agent, 
his  power  to  bind  the  company  must  clearly  appear : "  Patter- 
son V.  Benjamin  Franklin  Insurance  Company,  81*  Pa.  454. 

Even  if  there  had  been  evidence  of  authority  in  Eggers,  the 
evidence  produced  by  the  plaintiff  would  still  have  been  in- 
sufficient to  warrant  a  recovery.  To  constitute  a  verbal  con- 
tract of  insurance  the  minds  of  the  parties  must  have  met  upon 
all  the  essentials  of  the  contract.  The  testimony  must  make 
clear  the  subject-matter  of  insurance,  the  amount  and  limits  of 
the  risk,  including  its  duration  in  point  of  time  and  extent  in 
point  of  hazard  assumed,  the  rate  of  premium,  and  generally 
all  the  circumstances  which  are  peculiar  to  the  contract,  and 
distinguish  it  from  every  other  so  that  nothing  remains  to  be 
done  but  to  fill  up  the  policy  and  deliver  it  on  the  one  hand 
and  pay  the  premium  on  the  other:  Patterson  v.  Benjamin 
Franklin  Insurance  Company,  supra ;  Johnson  v.  Connecticut 
Fire  Insurance  Company,  84  Ky.  470,  2  S.  W.  Repr.  151 ; 
People's  Insurance  Company  v.  Paddon,  8  Bradwell,  111.  447. 
The  testimony  of  Lang  was  that  this  risk  was.  specially  haz- 
ardous, but  there  was  not  one  word  in  his  testimony  as  to  the 
rate  of  premium  or  the  period  of  time  dui'ing  which  the  insur- 
ance was  to  continue.  The  testimony  of  Lang  was  directly 
contradicted  by  Eggers,  but  even  if  every  woixi  of  it  was  true 
it  was  not  sufficient  to  warrant  a  recovery  by  the  plaintiff. 

Had  all  the  terms  of  a  parol  contract  been  agreed  upon  by 
an  agent  authorized  to  bind  the  defendant  association,  this 
judgment  would  still  have  to  be  reversed.  The  right  of  the 
plaintiff  to  recover  depended  absolutely  and  entirely  upon  the 
testimony  of  the  witness  Lang.  He  testified  that  the  policy 
which  was  to  be  issued  by  the  defendant  was  to  cover  the  stock 
only ;  yet  the  plaintiff  has  here  been  permitted  to  recover  not 
only  for  the  loss  on  stock  but  for  that  upon  machinery  and 
office  furniture  and  fixtures  in  addition.  If  this  judgment  is 
permitted  to  stand  the  plaintiff  will,  therefore,  recover  for  the 
loss  of  property  upon  which  there  was  not,  under  the  evidence, 
even  an  application  made  for  insurance. 

The  judgment  is  reversed. 
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Cooke  V.  Central  District  and  Printing  Telegraph  Com- 
pany, Appellant. 

Equity — Equity  practice — Equity  rules    Printing  bill. 

A  bill  in  equity  should  be  dismissed  which  offends  against  the  equity 
rules  in  the  following  particulars :  ( 1)  That  the  bill  was  not  printed  us  re- 
quired by  Rule  14  and  was  not  accompanied  by  a  ceititioate  that  there 
had  not  been  time  to  print  the  same;  (2)  that  there  was  not  indorsed 
on  the  bill  the  notice  to  appear  required  by  rule  4;  (3)  that  the  bill 
did  not  set  forth  that  it  was  filed  or  intended  to  be  filed  in  a  couit  of 
common  pleas  sitting  in  equity ;  (4)  that  the  plaintiff  did  not  call  his  ap- 
plication a  bill,  but  a  petition. 

Equity — Equity  practice — Pleading— Telephone  company. 

A  bill  in  equity  against  a  telephone  company  is  fatally  defective  in 
substance  where  it  merely  alleges  that  the  defendant  was  about  to  erect  a 
telephone  pole  on  the  property  of  the  plaintiff,  and  that  the  erection  of 
such  pole  would  be  a  great  and  irreparable  damage  to  said  propeity, 
without  any  averment  that  the  defendant  was  without  authority  to  erect 
the  pole,  or  that  such  erection  would  be  unlawful,  or  that  there  were 
peculiar  circumstances  which  rendered  the  remedy  at  law  inadequate. 

Aigued  April  21, 1902.  Appeal,  No.  133,  April  T.,  1902,  by 
defendant,  from  decree  of  C.  P.  Greene  Co.,  No.  66,  in  equity, 
in  case  of  A.  I.  Cooke  v.  Central  District  and  Printing  Tele- 
graph Company.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W. 
W.  PoBTBB  and  W.  D.  Porter,  J  J.    Reversed. 

Bill  in  equity  for  an  injunction. 

The  bill  as  originally  filed  was  not  printed,  and  was  in  the 
following  form : 


A.  I.  Cooke 
vs. 
Central  District  and 
Printing  Telegraph 
Company,  a  Corpora- 
tion. 


In  the  Court  of  Com- 
mon Pleas  of  Greene 
County,  Pennsylvania. 


To  the  Honorable   R.  L,  Crawford,  Judge  of  the  Court  of 

Common  Pleas  of  Greene  County,  Pennsylvania. 
The  petition  of  A.  I.  Cooke  respectfully  represents : 

1.  That  he  is  a  resident  of  Waynesburg,  Greene  County, 
Pennsylvania. 
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2.  That  the  Central  District  and  Printing  Telegraph  Com- 
pany, a  corporation,  by  its  agents,  are  about  to  erect  a  tele- 
phone pole  or  poles  on  the  property  of  your  petitioner.  That 
the  erection  of  said  pole  or  poles  would  be  a  great  and  irrepar- 
able damage  to  the  property  of  your  petitioner.  Said  property 
being  on  Morris  and  Franklin  streets,  Waynesburg,  Pa. 

Your  petitioner  therefore  prays  the  court,  in  consideration 
of  the  premises  aforesaid,  to  grant  an  injunction  enjoining  and 
commanding  the  said  defendant  and  its  agents  or  employees 
from  erecting  the  said  pole  or  poles,  and  that  they  desist  from 
the  same  until  the  said  court  shall  make  further  orders  to  the 
contrary.  A.  I.  CooKE. 

Commonwealth  op  Pennsylvania, 


Gbeene  County,  '  ®®' 

On  this  23d  day  of  December,  1901,  before  me,  a  prothono- 
tary  of  said  county,  personally  came  A.  I.  Cooke ;  who,  being 
by  me  duly  sworn  says  that  the  statements  contained  in  the 
above  petition  are  true  and  correct  as  he  verily  believes. 
Sworn  and  submitted  A.  I.  CooKE. 

James  L.  Iams,  Prothy. 

The  case  was  heard  on  bill,  answer  and  proofs. 

The  court,  Crawford,  P.  J.,  found  as  a  fact  that  the  pro- 
posed location  of  poles  on  the  plaintiff's  property  was  not 
necessary,  and  continued  the  injunction  previously  granted. 

On  exceptions  the  court  filed  an  opinion  which  was  in  part 
as  follows : 

Thirty-five  exceptions  have  been  filed  on  the  part  of  the 
defendant  company  covering  the  findings  of  fact,  conclusions  of 
law  and  decree  of  court  heretofore  entered  in  this  case.  We 
have  examined  all  of  these  exceptions,  but  will  only  refer  at 
this  time  to  two  of  them,  the  eighth  and  sixteenth  respectively. 
The  eighth  exception  refers  to  the  defendant's  seventh  request 
for  finding  of  fact  which  was  as  follows :  '*  That  the  plaintiff's 
bill  is  not  printed  as  required  by  Rule  14,  nor  has  it  sub- 
joined thereto  a  certificate  of  counsel,  that  his  client,  by  reason 
of  poverty,  is  unable  to  pay  for  the  same,  nor  that  there  has  not 
been  time  to  print  said  bill,  wherefore,  under  said  rule  the 
prothonotary  should  not  have  permitted  said  unprinted  bill  to 
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be  filed.*'  Our  answer  to  this  was  as  follows :  **  This  finding 
is  refused  as  improper  and  immaterial  under  the  order  made 
and  agreement  had  between  the  parties  at  the  hearing/*  The 
plaintiff  was  compelled  to  prepare  his  bill  or  petition  for  a  pre- 
liminary injunction  in  great  haste,  the  defendant's  agents  being 
upon  his  premises  and  preparing  to  put  in  the  pole  of  which 
he  complained.  Not  having  time  to  print  it  under  these 
circumstances,  it  was  hurriedly  dictated  to  a  typewriter.  At 
the  hearing  the  defendant  company  came  in  with  its  witnesses, 
having  already  filed  its  printed  answer.  The  parties  having 
agreed  to  make  the  preliminary  hearing  a  final  one,  permission 
was  given  the  plaintiff  to  print  and  amend  his  bill  to  make  it 
conformable  to  rule  of  court  The  printed  bill,  therefore,  was 
amended  in  these  particulars,  but  was  in  substance  the  original 
bill  as  filed.  No  injury  was  done  to  the  defendant  in  this,  and 
we  regard  the  objection  as  purely  technical. 

Error  assigned  was  decree  of  the  court  continuing  the  in- 
junction. 

Joseph  Patton^  with  him  A.  H.  Sayers^  and  James  J.  Purman^ 
for  appellant,  cited  as  to  the  violation  of  the  equity  rules : 
Etting  V.  Levy,  31  Legal  Int.  148 ;  Brennan's  Estate,  65  Pa. 
16 ;  Rentzheimer  v.  Bush,  2  Pa.  88 ;  Kincaid's  Appeal,  66  Pa. 
411  ;  Gilroy's  Appeal,  100  Pa.  7 ;  Stine  &  Bro.  v.  Atkins,  1 
Poster,  35 ;  Gibbons's  Appeal,  104  Pa.  587 ;  Cassidy  v.  Knapp, 
167  Pa.  305 ;  Philadelphia  v.  McManes,  17  Phila.  60. 

Thomas  S.  Crago^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902  : 
This  proceeding  was  irregular  from  its  inception.  It  com- 
menced by  a  petition  of  the  plaintiff  to  the  judge  of  the  court 
of  common  pleas  of  Greene  county,  to  restrain  the  defendant 
company  from  erecting  a  telephone  pole  on  the  land  of  the 
petitioner.  The  learned  judge  made  an  order  directing  that 
an  injunction  issue.  The  defendant  company  filed  an  answer 
and  moved  the  court  to  dissolve  the  injunction  and  dismiss 
the  plaintiff's  bill  upon  the  grounds  that  the  same  offended 
against  the  rules  of  equity  practice  adopted  by  the  Supreme 
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Court  in  the  following  particulars :  1.  The  bill  was  not  printed 
as  required  by  Rule  14  and  was  not  accompanied  by  a  certifi- 
cate ;  that  there  had  not  been  time  to  print  the  same.  2.  That 
there  was  not  endorsed  upon  the  bill  the  notice  to  appear  re- 
quired by  Rule  4.  3.  That  the  bill  did  not  set  forth  that  it 
was  filed  or  intended  to  be  filed  in  a  court  of  common  pleas  sit- 
ing in  equity.  4.  That  the  plaintiff  does  not  call  his  said  ap- 
plication a  bill  but  a  petition,  which  could  not  be  entertained. 
The  court  overruled  the  motion  to  dissolve  the  injunction,  and 
made  an  order  that,  *^  the  petition  filed  in  this  case  is  ordered 
to  be  filed  as  an  injunction  bill  and  leave  given  the  plaintiff 
to  amend  said  petition  so  as  to  conform  to  the  requirements  of 
rule  of  court  as  to  printing."  This  order  could  have  no  further 
effect  than  to  permit  the  plaintiff  to  print  the  petition  as  filed. 
"  The  hand  of  equity  is  supposed  to  be  very  plastic ;  but  it  is 
beyond  even  the  power  of  a  chancellor  to  take  up  such  a  pro- 
ceeding as  this,  and  at  a  single  cast  to  mould  it  into  a  shape 
to  bind  the  rights  of  parties  giving  no  consent  to  the  form  of 
proceeding."  Forward  School  District's  Appeal,  56  Pa.  318. 
The  equity  rules  adopted  by  the  Supreme  Court,  under  the 
direction  and  by  the  authority  of  the  act  of  the  legislature, 
have  all  the  force  and  effect  of  a  positive  statute.  The  pro- 
thonotary  ought  not,  in  the  absence  of  the  proper  certificate,  to 
have  permitted  the  unprinted  petition  to  be  filed,  but  he  may 
have  been  misled  by  the  fact  that  the  petition  did  not  upon 
its  face  purport  to  be  a  bill  in  equity.  The  failure  to  indorse 
the  bill  with  a  notice  to  appear,  as  required  by  the  rule,  was 
an  irregularity  which,  the  question  having  been  raised  at  the 
proper  time,  ought  to  have  resulted  in  the  dissolution  of  the 
preliminary  injunction  and  the  dismissal  of  the  bill :  Cassidy 
V.  Knapp,  167  Pa.  305. 

Independently  of  the  total  departure  from  the  forms  and 
practice  of  equity,  the  bill  was  fatally  defective  in  substance. 
The  only  allegation  of  fact  was,  that  the  defendant  corporation 
was  about  to  erect  a  telephone  pole  on  the  property  of  the 
petitioner,  and  that  the  erection  of  said  pole  would  be  a  gpreat 
and  irreparable  damage  to  said  property.  If  the  defendant 
corporation  was  without  authority  to  erect  the  pole,  or  such 
erection  would  be  unlawful,  the  bill  should  have  so  averred : 
Delaware  County's  Appeal,  119  Pa.  159;  Kemble  v.  Phila., 
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etc.,  R.  R.  Co.,  140  Pa.  14 ;  McHale  v.  The  Easton  &  Bethlehem 
Transit  Company,  169  Pa.  416.  The  erection  of  a  telephone 
pole  upon  land  may  be  an  injury  to  the  property,  but  such  in- 
jury is  usually  one  which  can  be  fully  compensated  in  dam- 
ages :  Lockhart  v.  Craig  Street  Railway  Company,  139  Pa. 
419.  When  because  of  peculiar  circumstances  the  remedy  at 
law  is  not  adequate  the  specific  facts  ought  to  be  averred: 
GilfiUan  v.  Grier,  145  Pa.  318. 

The  evidence  which  plaintiff  offered  in  support  of  his  bill 
established  that  the  point  at  which  it  was  proposed  to  erect  the 
pole  was  not  upon  private  property,  but  at  the  curb  line  of  two 
public  streets  in  the  borough  of  Waynesburg.  The  learned 
judge  found  as  a  fact  that  the  defendant  was  a  legtilly  organ- 
ized corporation  of  Pennsylvania  and  that  the  proper  author- 
ities of  the  borough  of  Waynesburg  had  by  ordinance  granted 
it  the  necessary  franchise  and  right  to  construct  lines  of  tele- 
graph and  telephone  wires  within  the  limits  of  said  borough 
with  the  right  to  erect  poles  in  and  upon  the  several  streets 
and  alleys  of  said  borough.  A  street  in  a  city  is  subject  to 
a  greater  servitude  in  favor  of  the  public  than  a  road  in  the 
open  country.  The  borough  had  the  right  to  authorize  the 
use  both  of  the  cartway  and  sidewalk  of  the  street  for  any 
urban  purposes,  and  for  such  use  the  owners  of  abutting  prop- 
erties are  not  entitled  to  damages,  unless  there  be  some  direct 
or  consequential  injury  to  the  abutting  land :  McDevitt  v. 
People's  Natural  Gas  Companj%  160  Pa.  367.  The  rights  of  a 
property  owner  with  regard  to  a  telephone  pole  erected  in  a 
public  street  of  a  borough  are  not  the  same  as  when  the  loca^ 
tion  is  upon  his  private  land.  This  plaintiff  ought  to  have 
made  the  averments  of  his  bill  in  harmony  with  the  facts. 

The  decree  of  the  court  below  is  reversed ;  and  it  is  now 
ordered  that  plaintiff's  bill  be  dismissed  and  that  he  pay  the 
costs  in  the  court  below  and  upon  this  appeal. 
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Commonwealth,  Appellant,  v.  Carson. 

Public  officers— Toumship  treasurer — Clarion  county— Ads  of  April  15, 
1834,  P.  L.  637.  sec,  81.  February  28,  1835,  P.  L,  45,  sec,  8  and  March  1 1, 
1839.  P.  L,  51. 

The  Act  of  March  11.  1839,  P.  L.  51,  which  created  the  count}-  of 
Clarion,  gave  to  the  people  and  territory  eooibraced  within  its  limits,  a  new 
county  government,  but  that  part  of  its  territory  which  had  been  carved 
out  of  the  county  of  Venango  remained  subject  to  the  provisions  of  the 
act  of  April  15,  1834,  in  so  far  as  its  township  organizations  were  con- 
cerned. In  that  part  of  the  county  a  township  treasurer  is  a  part  of  the 
legal  official  township  organization. 

A  township  treasurer  being  a  township  officer  is  subject  to  the  provi- 
sions of  tlie  Act  of  March  31,  1860,  P.  L.  385,  sec.  65,  and  the  money  of 
the  township  is  protected  by  that  statute. 

Criminal  law— Indictment— Embezzlement^  Township  treasurer— Act  of 
March  31,  1860,  P.  L.  385,  sec,  65. 

An  indictment  is  sufficient  under  the  Act  of  March  31,  1860,  P.  L.  385, 
sec.  65,  which  charges  that  the  defendant,  '*  being  then  and  there  treasurer 
of  the  township  of  Farmington,  in  the  county  of  Clarion,  having  been  duly 
commissioned  and  acting  as  such,  and  being  charged  as  such  treasurer 
with  the  safe-keeping  and  transfer  of  the  road  taxes  of  said  township  of 
Farmington,  did  fraudulently  take,  convert,  appropriate  and  apply  to  his 
own  use  the  sum  of  $356.29  of  the  moneys  and  property  of  the  said  town- 
ship, so  in  his  charge  as  treasurer,  for  safe-keeping  and  transfer,  and  did 
neglect  and  fail  to  pay  over  the  said  sum  of  $356.29,  at  the  time  and  place 
required  by  law  and  to  the  person  legally  authorized  to  receive  the  same. ^' 

Argued  May  6, 1902.  Appeal,  No.  146,  April  T.,  1902,  by 
plaintiff,  from  order  of  Q.  S.  Clarion  Co.,  Feb.  T.,  1902,  No.  16, 
quashing  indictment  in  case  of  Commonwealth  v.  S.  E.  Cai-son. 
Before  Rice,  P.  J.,  Beavee,  Oelady,  W.  W.  Pokter  and 
W.  D.  Porter,  J  J.     Reversed.  . 

Indictment  for  embezzlement. 
The  opinion  states  the  case. 

Error  assigned  was  order  quashing  indictment. 

A.  A,  Geary,  with  him  John  T.  ReinseU  district  attorney,  for 
appellant. — We  contend  that  in  this  case  the  indictment  cor- 
rectly charges  the  defendant  with  embezzlement  by  converting 
to  his  own  use. 
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The  indictment  sets  forth  that  he  was  a  township  ofBcer, 
to  wit:  treasurer  of  Farmington  township. 

It  charges  that  as  such  treasurer,  he  was  charged  with  the 
safe-keeping  and  transfer  of  the  road  taxes  of  the  said  town- 
ship. 

It  charges  that  he  did  fraudulently  take,  convert,  appro- 
priate and  apply  to  his  own  use  the  sum  of  $356.29,  of  the 
monejrs  of  the  said  township  so  in  his  charge  as  treasurer  for 
safe-keeping  and  transfer :  Com.  v.  Morrisey,  86  Pa.  416 ;  Com. 
V.  McCoy,  10  Pa.  Superior  Ct.  598. 

John  S.  Shirley^  with  him  Oearge  F.  Whitmer^  for  appellee. — 
The  office  of  township  treasurer  was  abolished  in  Clarion  county 
by  the  act  of  February  28,  1835,  as  amended  by  section  6  of 
the  Act  of  March  11, 1839,  P.  L.  51. 

In  an  indictment  for  misfeasance  in  office  the  mode  of  the 
officer's  election  must  be  very  distinctly  set  out  and  the  facts 
and  circumstances  with  time  and  place,  which  render  the  alleged 
act  unlawful:  Com.  v.  Edge,  7  Pa.  275;  Com.  v.  Rupp,  9 
Watts,  114 ;  Warner  v.  Com.,  1  Pa.  154 ;  Resp  v.  Tryer,  3 
Yeates,  451 ;  Chapman  v.  Com.,  5  Wharton,  427  ;  Com.  v.  Hill, 
2  Parsons,  432 ;  Com.  v.  Miller,  2  Parsons,  484 ;  Stewart  v. 
Com.,  4  S.  &  R.  194;  Duck  v.  Burgess,  7  Watts,  181 ;  Com.  v. 
Rough,  78  Pa.  495;  Com.  v.  Frey,  50  Pa.  247. 

The  indictment  must  set  forth  that  defendant  actually  re- 
ceived the  money :  Com.  v.  Slingluflf,  3  Montg.  205 ;  Com.  v. 
Miller,  20  Pa.  C.  C.  Rep.  183. 

An  indictment  for  embezzlement  alleged  to  consist  in  neglect- 
ing to  account  for  and  pay  over  money  must  allege  that  a  de- 
mand for  the  money  was  made :  Com.  v.  Mentzer,  162  Pa.  646 ; 
Underbill  on  Criminal  Evidence,  sec.  284. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902 : 
The  commonwealth  appeals  from  the  order  of  the  court  be- 
low quashing  the  indictment.  The  indictment  charged  that 
the  defendant,  "  being  then  and  there  treasurer  of  the  township 
of  Farmington,  in  the  county  of  Clarion,  having  been  duly 
commissioned  and  acting  as  such,  and  being  charged  as  such 
treasurer  with  the  safekeeping  and  tmnsfer  of  the  road  taxes 
of  said  township  of  Farmington,  did  fraudulently  take,  convert. 
Vol.  XXI — 4 
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appropriate  and  apply  to  his  own  use  the  sum  of  $356.29  of 
the  moneys  and  property  of  the  said  township,  so  in  his  charge 
as  treasurer,  for  safekeeping  and  transfer,  and  did  neglect  and 
fail  to  pay  over  the  said  sum  of  $356.29  at  the  time  and  place 
required  by  law  and  to  the  person  legally  authorized  to  receive 
the  same."  The  Act  of  April  15,  1834,  P.  L.  637,  section  81, 
provided  for  the  election  of  a  township  treasurer  by  the  electors 
of  every  township  of  the  commonwealth  ;  and  in  sections  96-98 
defined  the  duties  of  the  officer.  The  Act  of  February  28, 
1835,  P.  L.  46,  section  8,  repealed  the  81st  section  of  the  act 
of  1834,  above  cited,  ''  except  in  the  counties  of  Erie,  Franklin, 
Wayne,  Venango,  Warren,  Susquehanna,  Tioga  and  Luzerne. 
The  two  acts  are  to  be  construed  together  and  provide  one 
general  law  for  the  organization  of  the  townships  of  the  state, 
and  another  which  is  special  in  its  application  to  the  town- 
ships within  that  part  of  the  commonwealth's  domain  which 
was  at  the  time  embraced  within  the  boundaries  of  the  counties 
named.  Those  sections  of  the  statutes  in  question  which  are 
material  to  this  inquiry  did  not  relate  to  the  organization  or 
government  of  counties.  The  names  of  the  counties  were  used 
in  the  exception,  which  gave  to  certain  townships  a  peculiar 
form  of  government,  to  designate  the  particular  territory  which 
for  purposes  of  county  government  was  known  by  the  several 
names.  The  effect  is  the  same  as  if  the  same  territory  had 
been  accurately  described  by  metes  and  bounds.  The  legisla- 
tive intention  was  that  the  townships  within  that  territory 
should  have  a  peculiar  township  organization  and  a  township 
treasurer.  The  Act  of  March  11,  1839,  P.  L.  51,  which 
created  the  county  of  Clarion,  gave  to  the  people  and  territory 
embraced  withm  its  limits  a  new  county  government,  but  that 
part  of  its  territory  which  had  been  carved  out  of  the  county 
of  Venango  remained  subject  to  the  provisions  of  the  Act  of 
April  15,  1834,  in  so  far  as  its  township  organizations  were 
concerned:  County  of  Lackawanna  v.  Stevens,  105  Pa.  465; 
Commonwealth  v.  Ayers,  17  Pa.  Superior  Ct.  352.  It  is  con- 
ceded that  Farmington  township  is  situated  entirely  within 
that  part  of  the  county  of  Clarion  which  was  in  1839  token 
from  the  county  of  Venango ;  a  township  treasurer  was  there- 
fore a  part  of  the  legal  official  township  organization. 

The  township  treasurer,  being  a  township  officer,  was  sub- 
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ject  to  the  provisions  of  the  Act  of  March  31,  1860,  P.  L.  385, 
section  65,  and  the  money  of  the  township  was  protected  by 
that  statute:  Commonwealth  v.  Morrisey,  86  Pa.  416.  The 
indictment  was  evidently  intended  to  charge  the  offense  which 
is  punishable  under  that  section  of  the  statute  ;  it  might  per- 
haps have  been  more  skilfully  drawn,  but  it  contained  enough 
to  clearly  define  one  of  the  offenses  enumerated  in  the  statute. 
The  allegation  that  the  defendant  had  failed  to  pay  over  the 
money  which  had  come  into  his  hands  in  his  oiEcial  capacity 
does  not  follow  the  language  of  the  statute  to  its  conclusion, 
and  standing  alone  would  have  been  defective,  but  the  failure 
to  pay  over  is  but  one  incident  of  the  complete  offense  which 
is  charged  in  the  language  of  the  statute.  The  65th  section  of 
the  Act  of  March  31,  1860,  specifies  four  distinct  and  separate 
acts  which  shall  constitute  the  offense  of  embezzlement ;  each 
one  of  said  acts  constitutes  the  full  statutory  offense.  When 
two  or  more  of  said  acts  are  but  successive  steps  in  one  trans- 
action, they  are  merged  into  one  offense  and  may  be  charged 
in  one  count  of  the  indictment.  This  indictment  distinctly 
charged  that  the  defendant  did  fraudulently  convert  to  his  own 
use  the  money  of  the  township  which  he  had  received  in  his 
official  capacity,  in  language  which  was  substantially  that  of 
the  statute  and  embracing  every  averment  material  to  define 
the  offense.  The  further  averment  that  the  defendant  ^^  did 
neglect  and  fail  to  pay  over  the  said  sum  ....  at  the  time 
and  place  required  by  law,  and  to  the  person  legally  authorized 
to  receive  the  same,"  refers  to  the  same  transaction,  and  is  to 
be  treated  not  as  an  averment  of  a  distinct  offense,  but  as  an 
incident  of  the  fraudulent  conversion  which  is  properly  charged : 
Commonwealth  v.  Mentzer,  162  Pa.  646 ;  Commonwealth  v. 
McCoy,  10  Pa.  Superior  Ct.  598. 

The  order  quashing  the  indictment  is  reversed  and  the  rec- 
ord is  remitted  for  further  proceedings  in  conformity  to  law. 
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O'Rourke  r.  Alphons  Custodis  Chimney  Construction 
Company,  Appellant. 

Negltgence— Master  a7id  workman — Defective  appliance — Promulgation 
ofrtUesfor  safety  of  employees. 

Where  coemployees  are  distant  from  each  other  and  it  is  dangerous  for 
one  to  have  another  continue  at  his  work,  he  who  is  subject  to  the  peril 
not  being  in  a  position  to  ascertain  the  true  conditions,  it  is  the  duty  of 
the  employer  to  frame  and  promulgate  such  rules  and  regulations  as  will 
afford  reasonable  safety  to  employees. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  sustained  while  the  plaintiff  was  working  at  the 
bottom  of  a  tall  chimney  stack  in  course  of  construction,  while  other 
employees  were  working  at  the  top.  the  case  is  for  the  jury  where  the 
evidence  tends  to  show  that  the  defendant  had  adopted  a  device  which 
required  the  plaintiff  to  put  himself  in  a  position  involving  danger,  that 
an  upper  platform  which  ought  to  have  protected  him  while  in  that  posi- 
tion was  defective,  and  that  because  of  this  defect  he  was  injured,  and 
that  the  defendant  had  failed  to  adopt  any  rules  for  the  conduct  of  its  em- 
ployees at  the  top  of  the  stack  for  the  protection  of  those  at  the  bottom 
against  a  danger  reasonably  to  be  apprehended. 

Argued  May  5,  1902.  Appeal,  No.  149,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1901,  No.  639,  on  verdict  for  plaintiff  in  case  of 
Martin  O'Rourke  v.  Alphons  Custodis  Chimney  Construction 
Company.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  J  J.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Collier,  J. 

The  opinion  of  the  Superior  Court  states  the  facts  in  the 
case. 

Verdict  and  judgment  for  plaintiff  for  $900.  Defendant  ap- 
pealed. 

Urror  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

William  M.  HaU^  Jr.^  for  appellant. 

James  H.  Gray^  for  appellee. 
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Opinion  by  W.  D.  Porter,  J.,  July  10, 1902: 
The  only  ruling  of  the  court  below  assigned  for  error  is  the 
refusal  to  give  a  binding  instruction  in  favor  of  the  defendant. 
The  defendant  company  was  engaged  in  building  a  large  round 
brick  chimney,  at  the  Union  Station,  in  the  city  of  Pittsburg. 
The  structure  had  an  inside  diameter  of  fourteen  feet  at  the  base 
which  gradually  lessened  toward  the  top  and  at  the  height  of 
150  feet  from  the  ground,  which  had  been  reached  at  the  time 
of  the  occurrence  out  of  which  this  action  arose,  was  twelve  feet. 
The  materials  used  in  the  construction  were  hoisted  to  the  top 
inside  of  the  structure  by  means  of  a  line  passing  through 
pulleys  and  attached  to  a  large  bucket,  the  power  being  fur- 
nished by  an  engine.  The  means  adopted  to  protect  the  work- 
men at  the  bottom  of  the  stack,  whose  duty  it  was  to  fill  the 
buckets  with  the  building  materials  and  then  make  fast  to  it 
the  hoisting  rope,  from  injury  by  objects  falling  from  the  top 
of  the  stack,  consisted  of  two  platforms  filling  the  entire  in- 
side diameter,  excepting  a  hole  in  the  center  about  two  feet 
square  through  which  the  hoisting  bucket  passed  ;  one  about 
eight  feet  from  the  base,  just  above  the  heads  of  the  men,  and 
the  other  near  the  top  of  the  stack,  on  which  latter  the  brick- 
layers and  their  helpers  worked.  One  of  the  pulleys  over 
which  the  hoisting  line  ran  was  fastened  at  the  edge  of  the  hole 
in  the  lower  platform  and,  at  the  time  the  plaintiff  was  injured, 
a  sheave,  or  open  pulley  wheel,  without  any  device  to  keep  the 
line  from  jumping  off,  was  there  used.  When  the  buckets  were 
lowered  to  the  bottom  the  line  would  sometimes  come  off  this 
sheave,  and  it  was  necessary  that  it  should  be  replaced  before 
another  bucket  could  be  hoisted.  It  was  necessary,  in  order 
to  accomplish  this,  that  one  of  the  workmen  should  stand  directly 
under  the  opening  through  which  the  buckets  passed  and, 
turning  his  face  upward  so  that  he  could  see  what  he  was  doing, 
put  the  line  in  place.  While  in  this  position  the  man  might  be 
struck  by  any  object  falling  from  the  top  of  the  chimney,  but 
the  workmen  were  not  exposed  to  that  peril  in  the  discharge  of 
any  other  part  of  their  duty.  Tlie  line  having  come  off  the 
sheave  the  plaintiff  was  directed  by  the  engineer  to  replace  it. 
He  called  to  the  men  working  at  the  top  of  the  stack  warning 
tliem  what  he  was  about  to  do,  and  one  of  the  bricklayers'  helpers 
replied,  "All  right;  go  ahead."     Plaintiff  then  stepped  under 
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the  opening  in  the  platform  and  was  adjusting  the  rope  when  a 
lot  of  fresh  wet  mortar^  about  a  trowelful  in  quantity^  struck 
him  in  the  eye,  the  sight  of  which  he  lost  as  a  consequence. 

The  man  at  the  bottom  of  the  stack  could  not  know  whether 
the  bricklayers  at  the  top  had  actually  ceased  work  in  response 
to  his  signal  or  not,  nor  could  he  see  whether  the  upper  plat- 
form was  so  constructed  as  to  meet  the  inside  of  the  chimney 
and  thus  prevent  the  falling  of  any  of  the  material,  in  case  the 
bricklayers  had  failed  to  suspend  operations.  What  the  plaintiff 
did  was  directly  in  the  line  of  his  employment.  We  cannot  say, 
in  view  of  the  warning  that  he  gave  and  the  fact  that  the  duty 
had  been  discharged  in  the  same  manner  during  a  considerable 
period,  that  he  was  as  a  matter  of  law  guilty  of  contributory 
negligence  in  placing  himself  in  the  position  in  which  he  was 
injured:  Bennett  v.  Standard  Plate  Glass  Company,  158 
Pa.  120. 

The  learned  counsel  for  the  appellant  has  argued  that  there 
was  not  sufficient  evidence  to  show  how  the  plaintiff  was  in- 
jured, or  where  the  mortar  came  from.  There  was,  however, 
evidence  that  the  mortar  was  wet,  and  that  there  was  about  a 
trowelful  of  it.  It  is  hardly  possible  that  mortar  of  such  a  char- 
acter and  in  such  a  quantity  could  have  fallen  out  of  the  fin- 
ished wall  below  the  upper  platform.  One  witness  testified 
positively  that  it  did  not  go  through  the  opening  in  the  center 
of  the  upper  platform ;  that  there  were  three  bricklayers  who 
were  actually  working  at  the  time  the  plaintiff  was  injured, 
that  the  upper  platform  at  that  time  was  within  a  course  or 
two  of  the  tiles  used  in  construction,  of  the  top  of  the  work ; 
that  there  was  an  open  space  of  one  and  one  half  inches  around 
between  the  chimney  and  the  edge  of  the  platform,  and  that  he 
had  on  former  occasions  seen  mortar  go  down  through  such  an 
opening  and  striking  on  the  step  or  ladder  lower  down  glance 
out  and  go  through  the  opening  in  the  lower  platform,  but 
without  catching  anybody.  There  can  be  no  doubt  that  the 
mortar  fell  from  above.  Whether  it  went  through  the  opening 
between  the  platform  and  the  brick  work  of  the  chimney  was, 
under  the  evidence,  a  question  for  the  jury. 

There  was  evidence  which  would  have  justified  a  finding  that 
the  sheave  used  at  the  lower  platform  in  connection  with  the 
hoisting  line  was  a  defective  device.    During  the  earlier  part 
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of  the  work  a  block  pulley  had  been  used,  which  held  the 
hoisting  line  in  place  and  avoided  the  necessity  of  a  man  ex- 
posing himself  to  danger  by  going  under  the  opening  in  the 
platform.  Those  in  charge  of  the  work  for  the  defendant  had 
removed  the  block  pulley  and  substituted  the  open  sheave, 
without  any  device  to  keep  the  line  in  place.  This  change 
entailed  upon  the  men  the  duty  of  keeping  the  line  in  place ; 
had  the  danger  involved  been  immediate  and  apparent,  they 
woald  have  been  assumed  to  have  voluntarily  taken  the  risk, 
but  they  had  a  right  to  assume  that  the  defendant  would  keep 
the  appliances  used  for  their  protection  in  proper  condition, 
unless  they  knew  or  ought  to  have  known  that  they  had  become 
defective.  The  upper  platform  was  defective,  but  those  em- 
ployed below  knew  nothing  of  its  condition  for  they  were  never 
near  that  part  of  the  work.  The  men  at  the  top  of  the  chimney 
could  do  their  work  in  the  usual  manner  without  involving 
any  risk  to  those  below  so  long  as  no  man  was  standing  directly 
under  the  opening.  This  was  a  case  where  a  workman  in  the 
discharge  of  his  duty  was  liable  to  be  injured  by  a  coemployee 
who  was  exercising  ordinary  care  in  the  discharge  of  his  duty, 
one  not  knowing  what  the  other  was  doing.  In  a  business  of 
this  character,  where  coemployees  are  distant  from  each  other 
and  it  is  dangerous  for  one  to  have  another  continue  at  his 
work,  he  who  is  subject  to  the  peril  not  being  in  a  position  to 
ascertain  the  true  conditions,  it  is  the  duty  of  the  employer  to 
frame  and  promulgate  such  rules  and  regulations  as  will  afford 
reasonable  safety  to  the  employees.  Had  the  defendant  adopted 
a  rule  that  the  workmen  at  the  top  of  the  chimney  should  ab- 
solutely suspend  operations  so  long  as  a  man  was  standing 
directly  under  the  opening  in  the  lower  platform,  or  had  it 
provided  an  upper  platform  which  fitted  close  to  the  wall,  the 
plaintiff  would  not,  if  the  testimony  is  to  be  believed,  have 
been  injured.  Had  such  a  rule  for  the  conduct  of  the  work- 
men at  the  top  been  promulgated  and  some  bricklayer  had 
violated  it,  the  defendant  would  not  be  liable  for  the  conse- 
quence of  the  infraction,  unless  it  had  been  persisted  in  with 
the  knowledge  of  some  one  having  authority  to  represent  the 
company :  Lewis  v.  Seifert,  116  Pa.  628 ;  Trainor  v.  Phila.  & 
Reading  R.  R.  Co.,  137  Pa.  148.  Thei*e  was  direct  evidence 
that  the  defendant  had  absolutely  failed  to  give  any  instructions 
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whatever  to  the  men  who  were  working  at  the  top  of  the  chim- 
ney. Those  who  were  working  below  always  gave  the  signal 
and  waited  for  a  reply  before  they  passed  under  the  opening, 
but  the  evidence  indicates  that  the  bricklayers  were  in  the  habit 
of  continuing  their  work,  of  which  fact  the  men  below  were 
ignorant.  The  evidence  that  the  defendant  had  adopted  a 
device  which  required  the  plaintiff  to  put  himself  in  a  position 
involving  danger ;  that  the  upper  platform  which  ought  to  have 
protected  him  while  in  that  position  was  defective,  and  that 
because  of  said  defect  he  was  injured ;  and  that  the  defendant 
had  failed  to  adopt  any  rules  for  the  conduct  of  its  employees 
at  the  top  of  the  stack  for  the  protection  of  those  at  the  bottom 
against  a  danger  reasonably  to  be  apprehended,  was  of  such  a 
character  as  to  require  the  submission  of  this  case  to  the  jury  : 
Bier  v.  Standard  Manufacturing  Company,  130  Pa.  446 ;  Kaiser 
V.  Flaccus,  138  Pa.  332;  Mensch  v.  Pennsylvania  Railroad 
Company,  150  Pa.  598 ;  Vanesse  v.  Catsburg  Coal  Company, 
169  Pa.  403.     The  judgment  is,  therefore,  affirmed. 

Oblady,  J.,  dissents. 


Snively  v.  Fisher,  Appellant. 

Judgment^ Opening  ji^dgmerU^ReformcUion  of  note — Evidence. 

Where  the  execution  of  a  judgment  note  is  admitted  and  the  proceeding 
to  open  the  judgment  entered  on  the  note  is,  in  effect,  an  application  to 
reform  the  note,  a  mere  conflict  between  the  testimony  of  the  plaintiff 
and  the  testimony  of  tlie  defendant,  standing  alone,  is  not  sufficient. 

In  an  application  by  a  son  to  open  a  judgment  entered  on  a  note  signed 
by  his  mother  and  himself,  it  appeared  that  the  note  began  with  the 
capital  letter  *•  I,"  followed  by  the  name  of  the  mother,  and  that  the  word 
'*  attest'^  was  in  the  left-hand  comer.  The  son  testified  that  he  intended 
to  sign  the  note  as  a  witness,  and  not  as  a  co-obligor  with  his  mother,  and 
that  by  mistake  he  wrote  his  name  in  the  blank  indicated  in  the  paper  as 
the  place  for  the  signature  of  an  obligor.  The  obligee  testified  positively 
that  the  son  signed  the  note  as  surety,  and  that  it  was  so  understood.  The 
son  prepared  the  note  and  did  not  sign  it  in  haste  or  without  inspection. 
Tlie  mother  testified  in  her  examination  in  chief  that  the  son  signed  only 
as  a  witness,  but  on  cross-examination  she  showed  that  she  had  no  distinct 
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recollection  of  the  facts.    Held,  that  the  court  below  rightfully  exercised 
its  discretionary  power  in  refusing  to  open  the  judgment. 

Principal  and  surely-^tidgment  noie^ Discharge  of  surety, 
A  promise  made  by  the  payee  of  a  judgment  note  to  the  principal 
obligor  of  the  note  that  he  will  not  enter  the  note  of  record  will  not  dis- 
charge the  surety  on  the  note  where  no  consideration  has  been  shown  for 
the  promise. 

Ai^ed  May  7, 1902.  Appeal,  No.  41,  AprU  T.,  1902,  by 
defendant,  from  order  of  C.  P.  Somerset  Co.,  Sept.  T.,  1899, 
No.  297,  discharging  rule  to  open  judgment  in  case  of  J.  E. 
Snively  v.  M.  J.  Fisher  and  A.  S.  Fisher.  Before  Rice,  P.  J., 
Beaveb,  Oblady,  W.  W.  Pobtbb  and  W.  D.  Pobtbb,  JJ. 
Affirmed. 

Rule  to  open  judgment.     Before  Longbneckbr,  P.  J, 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  to  open  judgment. 

A.  V.  Lively  and  J.  Banks  Kurtz,  with  him  J.  A.  Berkey,  for 
appellant. — ^As  a  general  rule  a  judgment  should  not  be  opened 
upon  the  defendant's  oath  alone,  when  he  is  contradicted  by 
the  plaintiff,  but  where  there  are  corroborative  circumstances, 
or  circumstances  from  which  inferences  may  be  drawn  corrobo- 
rative of  the  defendant,  it  is  proper  to  open  the  judgment  and 
refer  the  question  to  a  jury.  In  this  case,  A.  S.  Fisher  is  cor- 
roborated by  the  testimony  of  M.  J.  Fisher,  and  by  the  face  of 
the  note,  while  J.  Espey  Snively  stands  alone  :  Stockwell  v. 
Webster,  160  Pa.  473;  Mangan  v.  McHale,  6  Kulp,  459; 
Steiner  v.  Scholl,  163  Pa.  465 ;  Armbrust  v.  Kennedy,  7  Kulp, 
620 ;  Jenkintown  National  Bank's  Appeal,  124  Pa.  337  ;  Klop- 
fer  V.  Ekis,  156  Pa.  42 ;  Mullen  v.  Mageoch,  14  W.  N.  C. 
127. 

Any  agreement  upon  consideration  between  the  creditor  and 
the  principal  for  the  extension  of  time  to  the  principal,  without 
the  surety's  consent,  will  release  the  surety :  Henderson  v. 
Ardery,  36  Pa.  449;  Zane  v.  Kennedy,  73  Pa.  182;  Siebeneck 
V.  Anchor  Savings  Bank,  111  Pa.  187 ;  Hutchinson  v.  Wood- 
weU,  107  Pa.  520 ;  TuU  v.  Serrill,  1  W.  N.  C.  373. 

W.  H.  Koontz,  with  him  J.  Q.  Ogle,  for  appellee,  cited: 
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CuUmans  v.  Lindsay,  114  Pa.  166 ;  Walter  v.  Fees,  155  Pa. 
66 ;  Jenkintown  Nat.  Bank  v.  Fulmor,  124  Pa.  387. 

Opinion  by  Rice,  P.  J.,  July  10, 1902: 
Judgment  was  entered  against  M.  J.  Fisher  and  A.  S.  Fisher 
upon  the  following  instrument : 

''  *800.00.  I,  M.  J.  Fisher,  acknowledge  to  owe  and  stand  in- 
debted to  J.  Espey  Snively,  his  executors,  administrators,  heirs 
or  assigns,  in  the  sum  of  eight  hundred  dollars  for  value  re- 
ceived, payable  as  follows :  one  year  after  date,  with  interest 
from  date,  and  hereby  authorize  and  empower  any  attorney  of 
the  court  of  common  pleas  of  Bedford  county,  or  of  any  other 
court  of  record  of  Pennsylvania,  or  elsewhere,  to  appear  and 
after  statement  filed,  confess  judgment  for  the  above  sum, 
payable  as  aforesaid,  with  interest  as  aforesaid,  attorney's  com- 
mission, costs  of  suit,  release  of  erroi's,  with  stay  of  ex- 
ecution, and  also  waive  the  right  of  inquisition  on  any  real 
estate  that  may  be  levied  on  and  agree  to  a  condemnation  thereof, 
and  that  the  same  may  be  sold  on  a  fi.  fa.  and  hereby  waive  all 
laws  exempting  property  from  levy  and  sale  on  execution,  and 
particularly  the  act  of  1849. 

^^  Witness  my  hand  and  seal  this  31st  day  of  May,  A.  D. 
1887. 

**  M.  J.  Fisher,     [Seal] 
"  Attest :  A.  S.  Fisheb,      [Seal]." 

A.  S.  Fisher  obtained  a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  as  to  him.  This  is  an  appeal  from 
the  order  discharging  that  rule.  The  ground  of  his  applica- 
tion was  that  he  intended  only  to  witness  the  signature  of  M. 
J.  Fisher  and  not  to  become  a  co-obligor  with  her. 

In  the  absence  of  clear  proof  of  fraud,  accident  or  mistake 
the  paper  .would  be  construed  to  be  the  joint  and  several  ob- 
ligation of  the  signers,  upon  the  principle  recognized  and  ap- 
plied in  Leith  v.  Bush,  61  Pa.  395,  Knisely  v.  Shenberger,  7 
Watts,  193 ;  Dodge  v.  Chessman,  10  Pa.  Superior  Ct.  604.  The 
appellant  does  not  dispute  this  proposition,  but  argues  that  the 
phraseology  of  the  note  is  corroborative  of  his  testimony  that 
he  intended  to  sign  only  as  a  witness  and  by  mistake  wrote 
his  name  in  the  blank  indicated  in  the  paper  as  the  place  for 
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the  signature  of  an  obligor.  But  on  the  other  hand  it  will  be 
noticed  that  the  place  for  the  signature  of  a  witness  was  very 
plainly  indicated,  and  the  uncontradicted  testimony  shows  that 
he  prepared  the  note  for  execution,  that  he  did  not  sign  in 
haste  without  inspection,  and  that  he  was  not  misled  by  any- 
thing that  was  said  at  the  time  the  note  was  executed.  These 
circumstances  more  than  counterbalance  any  possible  effect 
that  the  phraseology  of  the  note  might  have,  as  corroborative 
of  his  testimony  that  he  signed  in  the  wrong  place  by  mis- 
take. 

It  is  argued  further  that  the  appellant  was  corroborated  by 
the  testimony  of  M.  J.  Fisher,  the  principal  obligor.  It  is  true 
that  in  her  direct  examination  she  testified  that  the  appellant 
signed  only  as  a  witness  but  the  effect  of  this  testimony  was 
wholly  destroyed  by  her  cross-examination,  which  we  quote : 

"  Q.  Mrs.  Fisher,  you  say  that  you  don't  remember  what  con- 
versation took  place  at  the  time  this  note  was  signed  ?  A.  Really 
I  do  not,  except  that  he  gave  me  the  note.  Q.  You  don't  re- 
member what  Mr.  Snively  said  at  the  time?  A.  I  do  not. 
Q.  You  don't  remember  what  you  said  at  the  time  ?  A.I  don't 
remember  anything  about  it ;  it  is  so  long  since.  Q.  You  don't 
remember  what  Mr.  Fisher,  your  son,  said  at  that  time  ?  A.  No, 
I  don't ;  I  don't  remember  scarcely  anything  at  all  about  it,  I 
know  I  gave  him  the  note."  In  view  of  these  admissions  it 
needs  neither  argument  nor  citation  of  authority  to  show  that 
the  testimony  of  this  witness  was  based  on  no  such  distinct 
recollection  of  the  facts  as  is  requii*ed  when  the  attempt  is  to 
reform  a  written  instrument  by  parol  evidence  of  mistake. 

There  is,  then,  the  testimony  of  the  appellant,  to  the  effect 
heretofore  stated,  opposed  by  the  positive  testimony  of  the 
plaintiff,  to  the  effect,  that  the  note  in  question  was  accepted 
in  place  of  a  former  note  on  which  the  appellant's  father  was 
surety,  the  appellant's  statement  being  that  **  he  would  make 
out  another  note  and  he  would  go  on  as  bail,"  and  that  pursu- 
ant to  this  understanding  the  appellant  ^^  drew  up  this  note  in 
suit  and  signed  it  as  bail. 

An  application  to  open  a  judgment  entered  on  a  warrant  of 
attorney  is  addressed  to  the  equitable  powers  of  the  court,  and 
while  it  has  been  said  that  the  measure  of  proof  required  to 
send  a  case  to  the  jury  cannot  be  defined  by  rule,  yet  all  of  the 
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cases  decided  since  the  passage  of  the  act  of  1877,  agree  in 
holding  that  where  execution  of  the  instrument  is  admitted 
and  the  proceeding  is,  in  effect,  an  application  to  reform  it,  a 
mere  conflict  between  the  testimony  of  the  plaintiff  and  the 
testimony  of  the  defendant,  standing  alone,  is  not  sufficient. 

Upon  the  hearing  in  the  court  below,  but  not  in  his  petition 
upon  which  the  rule  to  show  cause  was  granted,  the  appellant 
urged  that  he  was  discharged  by  reason  of  a  promise  made  bj 
the  plaintiff  to  M.  J.  Fisher,  the  principal  obligor,  that  he 
would  not  enter  the  note  of  record.  The  time  when  this  prom- 
ise was  made  does  not  clearly  appear ;  but  we  think  the  cour^ 
was  right  in  holding  that  it  did  not  discharge  the  appellant 
from  liability,  because  it  was  not  shown  to  have  been  made  on 
any  consideration,  and,  therefore,  was  not  binding.  See  Shaff- 
stall  V.  McDaniel,  152  Pa.  598,  and  cases  cited  on  p.  602. 

Upon  a  review  of  the  whole  case  we  conclude  that  the  court 
rightfully  exercised  the  discretionary  power  vested  in  it  in  re- 
fusing to  open  the  judgment. 

Order  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 


Rauch's  Estate. 

Wills^Conversiofir^Real  estate. 

In  order  to  work  a  conversion  of  real  estate  there  must  be  either  (1)  a 
positive  direction  to  sell,  or  (2)  an  absolute  necessity  to  sell  in  order  to 
execute  the  will,  or  (3)  such  a  blending  of  real  and  personal  estate  by  the 
testator  as  to  clearly  show  that  he  intended  to  create  a  fund  out  of  both 
real  and  personal  estate,  and  to  bequeath  said  fund  as  money,  and  that, 
in  each  of  the  two  latter  cases,  an  intent  to  convert  will  be  implied. 

Testator  directed  as  follows:  **I  will,  bequeath  and  devise  unto  my 
executors  hereinafter  named,  all  my  real  and  personal  estate  that  I  may 
die  possessed  of  in  trust  and  for  the  purposes  herein  named,  and  1  hereby 
authorize  and  empower  my  said  executors  to  collect  all  claims  coming  to 
me  at  my  death  and  to  make  sale  of  all  my  real  estate  that  I  may  die  pos- 
sessed of,  and  after  such  sale  or  sales  made  as  aforesaid,  to  execute  and 
deliver  deed  or  deeds  to  the  purchaser  or  purchasers  in  the  same  manner 
as  I  might  or  could  do  myself,  one  third  of  the  purchase  money  to  remain 
a  lien  on  the  real  estate,  the  Interest  thereof  to  be  paid  to  my  beloved  wife 
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annually  during  her  life  and  at  her  death,  said  third  to  be  distributed,  as 
directed  in  this  will.'*^  Held  that  the  will  worked  a  conversion  of  the  real 
estate. 

Parties  interested  in  a  fund  may  elect  to  accept  the  land  unconverted, 
and  if  they  do  so,  they  will  acquire  an  estate  therein,  but  this  election 
must  be  by  some  unequivocal  act  which  must  be  joined  in  by  all  those  en- 
titled. 

Equity  permits  the  parties  entitled  to  the  fund  to  be  raised  by  a  sale,  to 
take  the  land  in  lieu  of  the  proceeds,  and  where  the  election  is  unequivo- 
cally manifested,  an  estate  commensurate  with  the  interest  they  would  have 
had  in  the  fund  if  raised,  vests  in  the  beneficiaries.  The  election  may  be 
manifested  by  acts  in  pais,  but  these  must  be  of  such  a  character  as  to 
leave  no  reasonable  doubt  of  the  intent. 

Where  there  is  a  conversion  of  land  into  personalty  by  direction  to  sell 
in  a  will,  and  it  appeal's  that  the  land  remained  unsold  for  a  long  time  by 
reason  of  financial  conditions,  that  the  executors  had  full  control  of  the 
land,  that  one  of  the  parties  in  interest  always  objected  to  any  interfer- 
ence with  the  land  by  the  heirs,  and  that  the  land  was  finally  sold  by  the 
executors,  there  is  no  reconversion  into  real  estate. 

Argued  May  7,  1902.  Appeal,  No.  60,  April  T.,  1902,  by 
Henry  Rauch,  from  decree  of  O.  C.  Somerset  Co.,  dismissing 
exceptions  to  auditor's  report,  in  estate  of  John  Rauch,  de- 
ceased. Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  J  J.     AflSrmed. 

Exceptions  to  report  of  F.  W.  Biesecker,  Esq.,  auditor. 

The  material  portions  of  the  auditor's  report  were  as  fol- 
lows: 

John  Rauch  died  on  October  19,  1872,  testate,  leaving  to 
survive  him  a  widow  and  five  children.  The  former  died  sev-. 
eral  years  ago.  Letters  testamentary  upon  said  estate  were 
granted  to  Henry  Rauch  and  Aaron  F.  Bittner,  executors.  The 
only  contention  in  this  case,  is  whether  Aaron  F.  Bittner,  one 
of  the  executors,  and  who  was  married  to  Isabella  Rauch,  one 
of  the  daughters  of  said  deceased,  is  entitled  to  one  fifth  of  the 
proceeds  of  the  sale  of  the  real  estate  of  said  deceased,  or  whether 
he  is  only  entitled  to  an  interest  as  tenant  by  the  curtesy ; 
or  whether  he  is  entitled  to  take  one  fifth  absolutely,  or  only  the 
interest  thereon  during  his  lifetime.  Aaron  F.  Bittner  and  his 
wife,  Isabella,  had  one  child  only,  who  died  two  days  before  his 
mother.     The  mother  died  on  the  18 — ,  after  the  death 

of  her  father,  John  Rauch.     The  provisions  are  as  follows  : 
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^^  I  will,  bequeath  and  devise  unto  my  executors  hereinafter 
named,  all  my  real  and  personal  estate  that  I  may  die  possessed 
of  in  trust  and  for  the  purpose  hereinafter  named,  and  to  make 
sale  of  all  my  real  estate  that  I  may  die  possessed  of,  and  after 
such  sale  or  sales  are  made  as  aforesaid,  to  execute  and  deliver 
deed  or  deeds  to  the  purchaser  or  purchasers  in  the  same  manner 
as  I  might  or  could  do  myself.  After  my  said  executors  shall 
have  converted  my  said  real  estate  into  cash,  I  direct  that  the 
same  shall  be  distributed  as  follows : 

^^  (a)  Debts  and  funeral  expenses. 

*^  (6)  Full  amount  allowed  to  my  wife  by  intestate  laws. 

*'  (c)  One-fifth  to  each  full  heir.  Share  of  Mrs.  Boose  to  be 
divided  : 

"  1.  One-tenth  to  Mrs.  Boose. 

"  2.  One-tenth  to  John  R.  Boose." 

It  is  conceded  that  the  language  of  the  will  worked  an  equi- 
table conversion  of  the  land  into  money,  but  it  is  claimed  that 
there  was  a  reconversion  of  it  into  land,  and  that  the  proceeds 
of  the  real  estate  must  be  so  distributed. 

It  being  conceded  that  the  will  of  the  said  deceased  operates 
as  a  conversion  of  land  into  money,  it  follows,  therefore,  that  it 
remains  so,  unless  there  has  been  an  election  to  take  as  land.  .  .  . 

John  Ranch  died,  seized  of  the  following  real  estate :  The 
home  farm,  the  mountain  tract,  both  of  which  were  sold  by  the 
executors  at  the  last  sale,  and  a  tract  which  was  sold  by  the  ex- 
ecutors to  J.  W.  Poffenberger,  on  March  27, 1884,  and  the  money 
divided  among  the  heirs. 

According  to  the  testimony  of  Henry  Ranch,  one  of  the 
executors  of  said  deceased,  "the  panic  of  1878  came  on  and 
we  concluded  it  was  a  bad  time  to  sell.  Among  the  heirs  we 
arranged  to  lease."  The  farm  was  accordingly  leased  to  one 
Pritts.  In  1876  the  farm  was  sold,  by  parol  agreement,  by  the 
heirs  to  John  R.  Boose.  A  deed  was  made,  signed  and  ac- 
knowledged by  the  executors,  but  was  never  delivered.  John 
R.  Boose  took  possession  in  1877,  and  remained  there  imtil  his 
interest  was  sold  by  his  assignee  in  1879,  the  said  Boose  hav- 
ing made  an  assignment  for  the  benefit  of  creditors  on  Janu- 
ary 30,  1879.  Mary  A.  Hay,  one  of  the  heirs  of  said  deceased, 
became  the  purchaser  of  said  interest  at  assignee's  sale,  but 
failed  to  make  any  payment  of  the  purchase  money.     Therefore^ 
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John  R.  Boose  having  failed  to  carry  out  the  sale  negotiated 
with  him,  and  Mary  A.  Hay,  the  vendee  of  his  inchoate  title, 
having  formally  abandoned  all  claim  under  it,  the  case  remains 
as  if  no  proceedings  had  been  had. 

The  testimony  of  Henry  Ranch  and  Norman  D.  Hay,  who 
owns  the  interest  of  Rose  Ann  Hauger,  Mary  A.  Hay,  Rose  Ann 
Hanger  and  John  R.  Boose,  was  in  substance,  that  the  heirs  of 
John  Rauch,  deceased,  took  charge  of  the  property  and  con- 
trolled it,  making  a  sale  to  John  R.  Boose,  in  1876,  and  after 
that  fell  through,  then  renting  it  up  until  the  time  that  it  was 
finally  disposed  of. 

It  appeared  that  the  heirs  were  called  together,  whenever 
the  farm  was  about  to  be  rented  and  consulted  as  to  the  man- 
agement and  sale  of  the  farm.  But  when  the  agreement  for 
the  rent  of  the  farm  to  John  Lentz  came  to  be  prepared,  Henry 
Rauch  was  instructed  by  Aaron  F.  Bittner,  his  coexecutor,  that 
the  agreement  be  made  for  the  executors.  ^*  He  said  he  would 
not  do  it  in  any  other  way."  The  agreement  was  written  by 
Henry  Ranch,  and  signed  by  Henry  Rauch  and  Aaron  F.  Bittner, 
executors  of  John  Rauch,  deceased.  The  rent  was  collected, 
the  money  distributed  and  paid  out  by  the  executors  to  the 
heirs,  and  the  heirs  in  turn  receipted  to  them  as  executors.  In 
considering  the  testimony  the  interest  of  the  parties  should 
be  remembered.  The  testimony  is  largely  that  of  parties  inter- 
ested on  the  one  side  or  the  other.  If  they  can  establish  a 
reconversion  of  the  property,  then  interest  on  the  share  of  Isa- 
bella, who  was  the  wife  of  Aaron  F.  Bittner,  would  be  payable 
to  him  during  his  lifetime,  and  the  principal  would  be  divided 
among  the  other  heirs  at  his  death.  If  no  reconversion  was 
worked,  then  Aaron  F.  Bittner,  having  survived  his  wife,  Isa- 
bella, is  entitled  to  her  share  in  the  estate  as  personalty.  Henry 
Rauch  testified  that :  "  I  asked  Aaron  if  I  should  write  it  (the 
agreement)  for  the  heirs  or  the  executors.  He  said  for  the 
executora.  He  would  not  do  it  in  any  other  way."  Norman  D. 
Hay  testified  that  "  Uncle  Henry  Rauch  asked  how  he  should 
write  the  lease,  whether  he  should  write  it  as  heirs,  and  Mr. 
Bittner  said,  ^  I  object  to  that,'  then  some  one  made  the  remark, 
I  don't  know  who  it  was,  •  Go  ahead  and  write  it  as  executors.' 
Also  three  years  later,  'Mr.  Aaron  Bittner  said  that  he  wanted 


Digitized  by  VjOOQIC 


54  RAUCH'S  ESTATE. 

Auditor's  Reportr  [21  Pa.  Superior  Gt. 

it  understood  that  be  did  not  want  it  to  go  along  any  longer,  that 
the  farm  must  be  sold.' " 

Mary  A.  Hay  testified,  that  Aaron  said  he  objected  to  write 
it  as  heirs,  he  wanted  it  as  executors. 

The  foregoing  testimony  would  not  indicate  that  Mr.  Bittner 
was  willing  that  there  should  be  a  reconversion  brought  about 
by  any  acts  on  his  part,  nor  does  it  appear  that  there  was  an 
^^  election  unequivocally  manifested.  Though  this  manifesta- 
tion may  be  by  acts  in  pais,  it  must  be  of  such  a  character  as 
to  leave  no  reasonable  doubt  of  the  intent,  and  where  several 
are  interested,  all  must  unite  in  the  act.  He  who  avers  unity 
of  purpose  an  election  must  prove  it :  "  Miller  v.  Mutch,  8  Barr, 
116.  It  is  difficult  to  conceive  what  other  purpose  Mr.  Bittner 
had  in  view  of  his  conduct  as  testified  to  by  the  heirs,  than  to 
prevent  the  working  of  a  reconversion. 

It  is  true  the  heirs  were  called  together,  and  it  was  agreed 
that  owing  to  the  panic,  the  land  should  not  be  sold  for  the 
time  being,  that  it  should  be  I'ented.  It  was  rented,  the  price 
of  the  rental  agreed  upon,  etc.  All  of  this  exhibited  a  proper 
spirit  toward  the  heirs,  and  a  commendable  interest  in  their 
inheritance,  on  behalf  of  the  executors.  But  it  does  not  go  to 
show  that  the  parties  interested  in  the  fund  elected  to  accept  the 
land  unconverted. 

In  opposition  to  the  testimony  of  the  witnesses,  who  have 
endeavored  to  establish  a  reconversion,  the  following  evidence 
goes  to  show  that  there  was  no  reconversion,  but  that  the  status 
of  the  property  fixed  by  the  will  remains.  When  the  sale  was 
made  to  John  R.  Boose,  a  deed  was  prepared  by  Henry  Ranch, 
and  duly  acknowledged  by  Henry  Ranch  and  Aaron  F.  Bittner, 
executors  of  John  Ranch,  deceased. 

The  interest  of  John  R.  Boose  was  afterwards  sold  by  his 
assignee  to  Mary  A.  Hay,  but  she  never  complied  with  the  con- 
tract and  the  title,  therefore,  remained  as  heretofore. 

Some  time  after  this  the  executors  advertised  the  property 
and  sold  it  to  Samuel  Bittner  for  $6,000,  but  there  is  no  evi- 
dence that  any  of  the  legatees  were  consulted,  or  had  anything 
to  do  with  the  sale. 

At  the  auditing  on  the  first  account  of  the  executors  held 
on  December  17,  1879,  a  paper  was  signed  by  all  the  legatees 
as  follows :  **  The  sale  of  the  home  farm  and  mountain  tract 
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to  Samuel  W.  Bittner,  the  former  for  $6,000,  the  other  for 
$125,  are  hereby  rescinded  and  the  said  properties  to  remain 
in  the  estate,  each  heir  to  hold  the  irrespective  interest  therein, 
the  same  as  though  no  sale  had  been  made,  sale,  not  to  be 
enforced  under  three  years." 

This  left  the  property  remain  as  it  was  before.  It  remained 
*'  in  the  estate,"  that  is  in  the  executors,  as  it  was  especially 
provided,  that  each  was  to  hold  his  respective  interest  therein, 
''as  though  no  sale  had  been  made." 

On  April  5, 1889,  the  executors  executed  a  lease  to  John  R. 
Turner,  to  bum  limestone  on  the  home  farm  for  a  period  of  five 
years. 

From  the  death  of  John  Ranch,  in  1872,  up  to  the  filing  of 
the  last  account,  all  the  business  of  the  estate,  including  the 
sale  of  the  real  estate,  the  leasing  of  the  same,  the  collection  of 
the  purchase  money,  and  rents  and  all  claims  coming  to  the 
estate,  the  payment  of  the  money  to  the  legatees,  was  trans- 
acted in  the  names  of  the  executors,  and  all  the  papers  are  in 
the  names  of  the  said  executors. 

llie  auditor  is,  therefore,  of  the  opinion,  that  the  facts  in  this 
case,  under  the  rulings  cited,  do  not  work  a  reconversion  of  the 
personal  estate  into  land. 

The  court  dismissed  exceptions  to  auditor's  report. 

Rrrar  a$9tgned  was  in  dismissing  exceptions  to  auditor's 
report. 

W.  H.  Buppely  with  him  A,  L.  G.  Hay^  K  0.  Kooaer  and 
A.  H,  Coffroth^  for  appellant. — There  was  an  equitable  conver- 
sion under  the  will:  Hunt's  App.,  105  Pa.  128;  Solliday's 
Estate,  175  Pa.  114  ;  Oliver's  Estate,  199  Pa.  509 ;  Yerkes  v. 
Yerkes,  200  Pa.  419;  Smith  v.  Starr,  3  Wh.  62 ;  Willing  v. 
Peters,  7  Pa.  287  ;  Beatty  v.  Byers,  18  Pa.  106 ;  Beal  v.  Stehley, 
21  Pa.  376. 

Where  land  is  devised  to  executors  to  be  sold,  and  the  pro- 
ceeds divided  among  legatees,  the  latter,  if  all  of  them  consent, 
may  take  the  land  instead  of  the  money.  .  .  .  The  land  is  sub- 
stituted for  the  money,  and  vests  in  the  person  previously  en- 
titled to  the  proceeds :  Shallenberger  v.  Ashworth,  25  Pa.  152 ; 
Mc(jarry  v.  McGarry,  9  Pa.  Superior  Ot.  71. 
Vol.  XXI— 5 
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W*  H.  Koontz  and  J.  O-.  Ogle^  for  appellee. — The  will  worked 
a  conversion :  Morrow  v.  Brenizer,  2  Rawle,  185 ;  Gray  v. 
Smith,  3  Watts,  289;  Leiper  v.  Thomson,  60  Pa.  180;  Dun- 
das's  App.^  64  Pa.  326 ;  McClure's  App.,  72  Pa.  417  ;  Eby's 
App.,  84  Pa.  241 ;  Roland  v.  Miller,  100  Pa.  47  ;  Hunt's  App., 
105  Pa.  128 ;  Marshall's  Est.,  147  Pa.  77. 

There  was  no  reconversion :  Jones  v.  Caldwell,  97  Pa.  42. 

Opinion  by  William  W.  Porter,  J.,  July  10, 1902 : 
The  will  of  John  Ranch  provided,  inter  alia :  "  I  will,  be- 
queath and  devise  unto  my  executors  hereinafter  named,  all 
my  real  and  personal  estate  that  I  may  die  possessed  of  in  trust 
and  for  the  purposes  herein  named,  and  I  hereby  authorize  and 
empower  my  said  executors  to  collect  all  claims  coming  to  me 
at  my  death  and  to  make  sale  of  all  my  real  estate  that  I  may 
die  possessed  of,  and  after  such  sale  or  sales  made  as  aforesaid, 
to  execute  and  deliver  deed  or  deeds  to  the  purchaser  or  pur- 
chasers in  the  same  manner  as  I  might  or  could  do  myself,  one 
third  of  the  purchase  money  to  remain  a  lien  on  the  real  estate, 
the  interest  thereof  to  be  paid  to  my  beloved  wife,  Catharine, 
annually  during  her  life  and  at  her  death,  said  third  to  be  dis- 
tributed as  directed  in  this  will.  2.  After  my  executors  shall 
have  converted  my  said  real  and  personal  estate  into  cash,  I 
direct  that  the  same  shall  be  distributed  as  follows  : "  etc. 

The  first  contention  raised  is  that  error  was  committed  in 
holding  that  the  terms  of  the  will  converted  the  real  estate  into 
personalty.  The  auditor  finds  in  his  report  that  the  equitable 
conversion  was  conceded.  The  opinion  of  the  court  confirming 
the  report  of  the  auditor  does  not  refer  to  the  matter.  The 
question  seems,  therefore,  to  have  been  seriously  raised  for  the 
first  time  in  this  court.  It  needs  little  discussion.  While  the 
will  does  not  contain  a  positive  direction  to  the  executors  to 
sell  the  real  estate,  yet  the  whole  scheme  of  the  will  indicates 
that  the  testator  intended  a  distribution  of  money  and  not  a 
devise  of  real  estate.  Equitable  conversion  is  a  fiction  invented 
to  sustain  and  carry  out  the  intention  of  the  testator :  Yerkes 
V.  Yerkes,  200  Pa.  423.  That  which  is  to  be  distributed  by 
the  will  before  us  is  described  as  cash.  It  has  been  said  that 
in  order  to  work  a  conversion  there  must  be  either  (1)  a  posi- 
tive direction  to  sell,  or  (2)  an  absolute  necessity  to  sell  in 
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order  to  execute  the  will,  or  (3)  such  a  blending  of  real  and 
personal  estate  by  the  testator  as  to  clearly  show  that  he  intended 
to  create  a  fund  out  of  both  real  and  personal  estate,  and  to  be- 
queath said  fund  as  money,  and  that,  in  each  of  the  two  latter 
cases,  an  intent  to  convert  will  be  implied :  Hunt's  Appeals,  105 
Pa.  128,  quoted  in  Keim's  Estate,  201  Pa.  609,  and  in  Sauerbier's 
Estate,  202  Pa.  187.  An  examination  of  the  will  of  John  Ranch 
leads  inevitably  to  the  conclusion  that  a  conversion  was  worked 
by  reason  of  the  existence  of  the  last  two  conditions. 

The  appellants  allege,  however,  that  even  conceding  the  con- 
version, the  acts  of  the  parties  in  interest  resulted  in  a  ]*econ- 
version  and  the  court  below  should  have  held  that  the  pro- 
ceeds of  the  land,  under  the  sale  made  by  the  executors,  should 
have  been  distributed  as  real  estate  and  not  as  personalty.  It 
has  been  held  that  the  parties  interested  in  a  fund  may  elect  to 
accept  the  land  unconverted,  and  that  if  they  do  so,  they  will 
acquire  an  estate  therein,  but  that  this  election  must  be  by  some 
unequivocal  act  which  must  be  joined  in  by  all  those  entitled : 
Evans's  Appeal,  68  Pa.  183 ;  see  also  Willing  v.  Peters,  7  Pa. 
287.  Again  it  has  been  held  that  equity  permits  the  parties 
entitled  to  the  fund  to  be  raised  by  a  sale,  to  take  the  land  in 
lieu  of  the  proceeds,  and  that  where  the  election  is  unequivo- 
cally manifested,  an  estate  commensurate  with  the  interest  they 
would  have  had  in  the  fund  if  raised,  vests  in  the  beneficiaries. 
The  election  may  be  manifested  by  acts  in  pais,  but  these  must 
be  of  such  a  character  as  to  leave  no  reasonable  doubt  of  the 
intent :  Beatty  v.  Byers,  18  Pa.  105.  The  report  of  the  auditor 
in  this  case  evinces  due  consideration  of  these  principles  of  law 
applicable  to  reconversion.  The  report  contains  a  review  of 
the  testimony  by  which  an  election  by  the  legatees  to  take  the 
realty  as  such,  is  alleged  to  have  been  shown.  The  auditor 
reaches  the  conclusion  that  the  facts  exhibited  by  the  testimony 
do  not  work  a  reconversion.  The  learned  judge  of  the  court 
below  in  dismissing  the  exceptions  to  the  auditor's  report,  says, 
that  the  auditor's  conclusion  upon  the  evidence  is :  ^*  That  it 
fails  to  show  a  unanimous  purpose  and  effort  of  all  those  in- 
terested in  the  estate  to  effect  a  reconversion.  It  seems  to  be 
sustained  by  the  proofs  and  decisions,"  etc.  We  discover  no 
reason  to  disturb  the  finding  of  the  auditor  thus  approved  by 
the  court.     It  appears  that  by  reason  of  financial  conditions, 
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the  real  estate  was  not  sold  by  the  executors  until  many  years 
after  the  death  of  the  testator ;  but  lapse  of  time  without  a  sale, 
even  if  acquiesced  in  by  the  legatees,  does  not  raise  an  infer- 
ence of  election  to  take  the  real  estate  unconverted :  see  Beatty 
V.  Byers,  supra.  It  appeal's  further  that  during  the  time  the 
property  remained  unsold,  the  legatees  were  consulted  by  the 
executors  in  the  renting  and  the  attempted  sale  of  the  real  es- 
tate ;  that  the  executors  were  not  deprived  of  the  control  of 
the  property  ;  that  one  of  the  parties  in  interest  manifested  op- 
position to  any  suggestion  that  the  real  estate  should  be  dealt 
with  by  the  heirs  apart  from  the  executora  ;  and  that  the  con- 
summation of  the  trust  was  a  sale  by  the  executors  and  a  bring- 
ing in  of  the  fund  in  cash  for  distribution  as  contemplated  by 
the  terms  of  the  will. 

The  decree  of  the  court  below  is  affirmed. 


Plains  Township's  Appeal. 

Municipalities -— Indebtedness--- Special  tax  levy — Judgment— -Act  of 
March  3l.  1864.  P.  L,  162. 

The  Act  of  March  31,  1864,  F.  L.  162,  entitled  '*  An  act  relating  to  the 
collection  of  distiict  and  township  debts  in  the  several  counties  of  the  com- 
monwealth,^^ did  not  provide  a  new  tribunal  for  the  trial  of  disputed  claims 
growing  out  of  contracts,  nor  invest  the  court  of  quarter  sessions  with  ju- 
risdiction to  adjudicate  controverted  demands  against  the  township.  The 
proceeding  here  prescnbed  presupposes  that  the  indebtedness  has  been 
previously  ascertained  and  fixed,  as  by  judgment,  the  auditor^s  settlement, 
or  otherwise,  so  that  the  decree  of  the  court  can  be  regarded  only  as  eze- 
cutionary. 

Judgments  against  a  township  are,  in  the  absence  of  jurisdictional  de- 
fects conclusive,  and  cannot  be  attacked  in  a  collateral  proceeding  in  the 
court  of  quarter  sessions  to  compel  the  levy  of  the  special  tax  to  pay  the 
judgments.  The  mere  fact  that  the  agg^-egate  of  the  judgments  exceeded 
two  per  cent  of  the  assessed  value  of  the  taxable  property  of  the  town- 
ship, is  not  conclusive  of  the  invalidity  of  the  demands  upon  which  the 
judgments  were  founded. 

A  tax  levy  in  a  township  must  be  based  upon  the  assessed  valuation  as 
revised  and  equalized  by  the  county  commissioners,  and  not  upon  the  re- 
turn of  the  assessors  to  the  commissioners.  During  the  pendency  of  the 
appeal  in  the  common  pleas  the  tax  must  be  paid  upon  the  valuation  fixed 


Digitized  by  VjOOQIC 


PLAINS  TOWNSHIPS  APPKAL.  69 

68,  (1902).]  Syllabus— Arguments. 

by  the  board  of  revision,  but  when  that  appeal  is  determined,  the  valua- 
tion for  purposes  of  taxation  becomes  that  fixed  by  the  court. 

Argued  May  12,  1902.  Appeal,  No.  19,  Jan.  T.,  1903,  by 
Plains  Township  from  order  of  Q.  S.  Luzerne  Co.,  April  T., 
1894,  No.  841,  ordering  a  levy  of  a  special  tax  in  the  Matter  of 
the  Appeal  of  Plains  Township.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AflSrmed. 

Petition  for  mandamus. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  the  order  directing  the  levy  of  the  spe- 
cial tax. 

Chas.  E.  Terrt/j  John  M.  Qarman  and  Alexander  Farnham^ 
for  appellant. — Township  taxes  are  required  to  be  levied  upon 
the  last  adjusted  valuation  fixed  by  the  county  commissioners  : 
Delaware,  etc..  Canal  Co.  v.  Walsh,  11  Phila.  687  ;  Moore  v. 
Taylor,  147  Pa.  481 ;  Hughes  v.  Kline,  30  Pa.  227. 

The  remedy  for  illegal  taxation  under  a  general  power  to  tax 
is  by  appeal  to  the  proper  appellate  tribunal ;  when  no  appeal 
is  given  the  courts  cannot  reverse  the  judgment  of  the  tax  of- 
ficers :  Stewart  v.  Maple,  70  Pa.  221 ;  Carlisle  School  District 
V.  Hepburn,  79  Pa.  169  ;  Hamlin  v.  Peck,  136  Pa.  493 ;  Brown's 
App.,  Ill  Pa.  72. 

The  appellees,  in  contracting  with  the  township,  were  bound 
to  take  notice  of  its  financial  condition  and  the  existing  assess- 
ment :  Nankivil  v.  Yeosock,  7  Kulp,  618  ;  Borough  of  Millers- 
town  V.  Frederick,  114  Pa.  436 ;  O'Malley  v.  Olyphant  Bor^ 
ough,  198  Pa.  625. 

E.  A>  Lynch^  WiUiam  S.  McLean  and  John  McOahren^  with 
them  George  R.  McLean  and  E.  K.  lAUle^  for  appellee. — The 
judgments  were  conclusive :  Marsteller  v.  Mans  teller,  132  Pa. 
617  ;  Emery  v.  Nelson,  9  S.  &  R.  12 ;  Lawver  v.  Walls,  17  Pa. 
76;  Pennock  v.  Kennedy,  163  Pa.  679;  Myers  v.  Kingston 
Coal  Co.,  126  Pa.  682 ;  Armstrong  County  v.  Overseers  of 
Plumcreek  Twp.,  168  Pa.  92 ;  Bolton  v.  Hey,  168  Pa.  418 ; 
Hartman  v.  Pittsburg  Incline  Plane  Company,  11  Pa.  Superior 
Gt.  488;  Schwan  v.  Kelly,  173  Pa.  66;  Lancaster  v.  Fres- 
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coin,  192  Pa.  462 ;  Aurora  City  v.  West,  7  Wallace,  82 ;  Beloit 
V.  Morgan,  7  Wallace,  619 ;  Rockwell  v.  Tupper,  7  Pa.  Supe- 
rior Ct.  174 ;  District  of  Rock  Rapids  v.  Miller,  92  Iowa,  676 
(61  N.  W.  Repr.  376). 

Even  if  the  evidence  established  the  fact  that  when  the  debts 
were  contracted,  upon  which  the  judgments  were  rendered,  they 
were  in  excess  of  the  constitutional  limit,  nevertheless  the  mere 
obtaining  of  the  judgments  by  mere  default  does  not  show  that 
they  were  obtained  by  fraud  or  collusion,  there  being  no  evi- 
dence of  fraud  or  collusion  in  obtaining  the  same :  Thompson 
V.  District  of  Allison,  102  Iowa,  94  (70  N.  W.  Repr.  1093) ; 
Jenkins  Township  v.  Yatesville  Borough,  1  Kulp,  190 ;  In  re 
Indebtedness  of  Wilkes-Barre  Township,  4  Kulp,  83 ;  In  re 
Indebtedness  of  Marcy  Township,  9  Kulp,  424 ;  In  re  Indebted- 
ness of  Wilkes-Barre  Township,  8  Kulp,  516. 

The  commissioners  sitting  as  a  board  of  revision  have  no  power 
to  make  assessments ;  they  cannot  change  the  assessors'  return 
arbitrarily  and  without  any  evidence :  Respublica  v.  Deaves, 
3  Yeates,  465  ;  Stewart  v.  Shoenfelt,  13  S.  &  R.  378 ;  Frantz 
V.  Mueller,  35  Ohio,  397;  Shove  v.  Manitowoc,  57  Wis.  5 
(14  N.  W.  Repr.  829)  ;  Fond  du  Lac  Water  Company  v.  City 
of  Fond  du  Lac,  82  Wis.  322  (52  N.  W.  Repr.  439). 

The  value  of  property  at  the  time  of  the  assessment  is  the 
true  criterion  of  the  correctness  of  the  valuation,  for  the  pur- 
poses of  taxation :  Ferguson  v.  Lycoming  Co.,  8  Pa.  C.  C.  Rep. 
667. 

It  has  been  held  that  the  board  of  review  has  no  power  to 
arbitrarily  disregard  the  assessors*  return  and  make  a  new  as- 
sessment :  Hodges  v.  Board  of  Appeal,  2  Law  Times  (N.  S.), 
167. 

Opinion  by  W.  D.  Portbb,  J.,  July  10, 1902: 
The  Act  of  March  31, 1864,  P.  L.  162,  entitled  "An  act  re- 
lating to  the  collection  of  district  and  township  debts  in  the 
several  counties  of  the  commonwealth,"  did  not  provide  a  new 
tribunal  for  the  trial  of  disputed  claims  growing  out  of  con- 
tracts, nor  invest  the  court  of  quarter  sessions  with  jurisdiction 
to  adjudicate  controverted  demands  against  the  township. 
''The  proceeding  here  prescribed  presupposes  that  the  indebted- 
ness  has  been  previously  ascertained  and  fixed,  as  by  judgmenti 
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the  auditor's  settlement,  or  otherwise,  so  that  the  decree  of  the 
court  caa  be  regarded  only  as  executionary :  "  Lehigh  Coal  & 
Navigation  Company's  Appeal,  112  Pa.  360 ;  Hower's  Appeal, 
127  Pa.  134 ;  In  re  Indebtedness  of  Wilkes-Barre  Township,  4 
Kulp,  83.  The  court  below  refused  to  order  a  special  tax  for 
the  payment  of  any  claims  not  evidenced  by  judgment,  and 
made  a  decree  directing  the  proper  officers  to  levy  and  collect 
a  special  tax,  in  an  amount  which  was,  by  the  court,  deemed 
sufficient  to  discharge  the  obligations  of  the  township  evidenced 
by  various  judgments.  The  aggregate  amount  of  these  judg. 
ments  was  $63,621.68 ;  the  assessed  valuation  of  the  taxable 
property  of  the  township,  last  preceding  this  decree,  as  fixed 
and  returned  by  the  assessors  to  the  county  commissioners, 
was  *4,193,521,  but  after  this  assessment  had  been  revised, 
equalized  and  corrected  by  the  county  commissioners  sitting  as 
a  board  of  revision,  the  total  assessed  value  of  the  taxable  prop- 
erty in  the  township  was  $1,050,124.  The  court  decreed  that 
the  tax  should  he  levied  and  collected  upon  the  assessments  as 
returned  by  the  assessors,  and  not  as  corrected  by  the  board  of 
revision.  The  assignments  of  error  raise  two  questions :  1.  Can 
the  township  authorities  be  required  to  levy  and  collect  a  special 
tax  to  pay  judgments  against  the  township  exceeding  in  the 
aggregate  more  than  two  per  cent  of  the  assessed  value  of  its 
taxable  property  ?  2.  Is  the  assessed  value  of  taxable  property 
the  valuation  as  at  first  returned  by  the  assessors,  or  that  fixed 
by  the  correction  of  the  return,  and  the  disposal  of  the  various 
appeals,  by  the  county  commissioners  sitting  as  a  board  of  re- 
vision? 

The  judgments  against  Plains  township  were  many  in  num- 
ber, most  of  them  had  been  entered  by  the  court  of  common 
pleas  of  Luzerne  county,  but  a  considerable  number  had  been 
entered  by  justices  of  the  peace.  Tiiere  has  been  no  suggestion 
that  any  jurisdictional  defect  appeared  in  the  record  of  any  of 
these  judgments,  nor  has  there  been  any  intimation  as  to  any 
one  of  them  that  the  tribunal  in  which  it  was  entered  did  not 
have  jurisdiction  of  the  parties  and  of  the  subject-matter.  The 
several  actions  were  brought  against  the  township  to  recover 
an  indebtedness  alleged  to  be  due ;  whether  the  township  was 
legally  indebted  necessarily  involved  the  question  of  the  validity 
of  the  plaintiff's  claim  under  the  constitution  and  laws  of  the 
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commonwealth ;  the  judgment  in  favor  of  the  plaintiflF  was  an 
adjudication  that  the  sum  was  legally  due  and  owing.  "A 
debt  due  on  a  judgment  cannot  be  said,  in  legal  phraseology,  to 
be  a  debt  arising  on  a  contract ;  it  is  a  sum  of  money  due  by 
the  decree  of  a  court  or  magistrate  : "  Ellsworth  v.  Barstow,  7 
Watts,  814.  The  power  of  the  township  to  contract  the  obli- 
gation was  legally  cognizable  in  each  one  of  the  proceedings 
which  resulted  in  a  judgment  against  it,  and  the  entry  of  the 
judgment  was,  so  far  as  that  demand  was  concerned,  a  judicial 
determination  of  the  question.  The  judgment  until  reversed 
is  conclusive  of  the  right  of  the  plaintiff  to  recover  and  the 
obligation  of  the  township  to  pay.  Our  attention  has  not  been 
called  to  any  evidence  which  would  have  warranted  a  finding 
that  these  judgments  were  entered  through  collusion.  What 
has  been  judicially  determined  shall  not  again  be  made  the  sub- 
ject of  controversy,  and  the  township  was  not  in  a  position  in 
this  proceeding  in  the  court  of  quarter  sessions  to  make  a  collat- 
eral attack  upon  the  judgments  which  had  been  entered  in  other 
tribunals:  Emery  v.  Nelson,  9  8.  &  R.  12;  Hazelett  v.  Ford, 
10  Watts,  101;  Lawver  v.  Walls,  17  Pa.  75;  Commonwealth 
v.  Trout,  76  Pa.  379 ;  Myers  v.  Kingston  Coal  Company,  126 
Pa.  682 ;  Marsteller  v.  Marsteller,  132  Pa.  617 ;  Pennock  v. 
Kennedy,  153  Pa.  579;  Armstrong  County  v.  Overseers  of 
Plumcreek  Twp.,  158  Pa.  92 ;  Bolton  v.  Hey,  168  Pa.  418 ; 
Schwan  v.  Kelly,  173  Pa.  65 ;  Lancaster  v.  Frescoln,  192  Pa. 
452;  Hartman  v.  Pittsburg  Incline  Plane  Company,  11  Pa, 
Superior  Ct.  438.  The  mere  fact  that  the  aggregate  of  the 
judgments  exceeded  two  per  cent  of  tlie  assessed  value  of  the 
taxable  property  of  the  township  was  not  conclusive  of  the  va- 
lidity of  the  demands  upon  which  the  judgments  were  founded ; 
the  original  debt  may  have  been  incurred  before  the  constitu- 
tional limitation  went  into  effect,  or  it  may  have  been  incurred 
with  the  assent  of  the  electors,  at  a  public  election  in  the  man- 
ner provided  by  law.  The  assessed  valuation  of  the  taxable 
property  may  have  been  much  higher  at  the  time  the  township 
incurred  this  indebtedness,  or  the  township  may  have  been  di- 
vided and  taxable  property  thus  taken  from  it  since  the  debt 
originated;  an  impoverishment  or  division  of  the  township 
would  not  invalidate  its  existing  obligations.  We  are  of  opin- 
ion that  the  judgments  were  conclusive  of  the  liability  of  the 
township  to  pay. 
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The  difference  between  the  value  of  the  taxable  property  of 
this  township  as  returned  by  the  assessors  and  the  valuation  as 
revised  by  the  county  commissioners  leaves  a  wide  margin  for 
surmise  as  to  what  may  have  been  the  valuations  in  former 
years.  The  evidence  as  to  those  former  valuations  is  not  be- 
fore us,  and  it  would  not  be  part  of  the  record  even  if  it 
had  been  printed.  The  present  valuation  is,  however,  an  ele- 
ment which  must  be  considered,  for  the  amount  collected  will 
depend  upon  the  rate  of  the  levy  and  the  valuation  upon 
which  it  is  based.  The  Act  of  April  15,  1834,  P.  L.  511, 
section  27,  provides  that  rates  laid  for  township  purposes  shall 
be  levied  upon  the  basis  of  the  last  adjusted  valuation  made 
for  the  purpose  of  regulating  county  rates  and  levies.  The 
6th  section  empowers  the  county  commissioners  to  correct  the 
returns  of  the  assessors,  and  the  13th  section  empowers  them 
to  hear  appeals  and  grant  relief.  The  Act  of  May  15,  1841, 
P.  L.  393,  section  4, 1'equired  the  assessors  and  assistant  assess- 
ors to  assess  all  objects  of  taxation  according  to  the  actual 
value  thereof,  and  empowered  the  county  commissioners  "  if 
they  believe  any  property  or  thing  made  taxable,  has  been 
assessed  and  valued,  below  its  value,  to  raise  the  same  to  the 
actual  value  thereof,  or  if  the  same  has  been  assessed  and  valued 
above  its  value,  to  reduce  the  same  thereto."  The  5th  section 
empowers  the  commissioners,  after  any  assessment  has  been  re- 
turned and  an  appeal  taken  therefrom,  ^*  if  they  deem  an  abate- 
ment proper,"  to  make  the  same.  The  Act  of  July  27, 1842,  sec- 
tion 10,  P.  L.  441,  constituted  the  county  commissioners  and 
associate  judges  of  each  county  p  ''  board  of  revision"  and  the  fol- 
lowing sections  of  the  act  defined  the  powers  of  that  board  ; 
among  which  were  to  receive  the  returns  of  the  assessors,  and 
proceed  to  examine  and  inquire  whether  the  same  had  been 
made  in  conformity  with  the  laws  of  this  commonwealth.  In 
the  13th  section  of  that  statute  is  this  provision  :  "  They  shall 
receive  and  consider  the  written  communication  of  any  taxable 
inhabitant  of  the  county  relative  to  any  property  which  such 
taxable  inhabitant  shall  believe  to  have  been  reduced  too  low, 
and  on  the  day  appointed  for  determining  whether  any  prop- 
erty has  been  reduced  too  low,  or  reduce  the  same  if  too  high, 
they  shall  proceed  to  raise  the  price  or  valuation  of  any  prop- 
erty which  they  shall  believe  to  have  been  reduced  too  low, 
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•  .  •  .  they  may  adjourn  from  day  to  day  until  the  whole  of 
such  valuation  shall  have  been  revised,  raised  and  equalized." 
Section  14  enacts  that  "  when  the  whole  of  the  valuation  of  the 
assessors  has  been  raised,  revised  and  equalized,  in  conformity 
with  the  foi-egoing  section,  the  same  proceeding  shall  be  had  in 
reference  to  notice,  appeals  and  corrections,  which  are  now 
had  by  the  laws  of  this  commonwealth,  excepting  only  that  the 
board  of  revision,  instead  of  the  county  commissioners,  shall 
hear  and  decide  upon  all  appeals."  The  act  of  April  29,  1844, 
section  41,  repealed  so  much  of  the  act  of  1842  as  constituted 
the  associate  judges  members  of  the  board  of  revision,  thus 
leaving  the  county  commissioners  to  constitute  that  board. 
The  result  of  this  legislation  is  to  give  the  county  commission- 
ers power  to  revise,  raise  or  reduce  any  valuation  returned  by 
the  assessoi-s.  The  Act  of  April  19, 1889,  P.  L.  37,  gives,  to 
any  owner  of  taxable  property  who  may  feel  aggrieved  from 
the  valuation  of  such  property,  the  right  of  an  appeal  from  the 
decision  of  the  county  commissioners  or  board  of  revision,  to 
the  court  of  common  pleas  of  the  county  within  which  such 
property  is  situated.  It  is  not,  therefore,  the  return  of  the 
assessors  to  the  commissioners  which  is  the  valuation  upon 
which  taxation  is  to  be  based.  The  valuation  for  purposes  of 
taxation  is  the  assessment  corrected  by  the  county  commission- 
ers, after  they  as  a  board  of  rex-ision  have  disposed  of  all 
appeals.  During  the  pendency  of  an  appeal  in  the  common 
pleas,  the  tax  must  be  paid  upon  the  valuation  fixed  by  the 
board  of  revision,  but  when  that  appeal  is  determined  the  valu- 
ation for  purposes  of  taxation  becomes  that  fixed  by  the  court : 
Appeal  of  William  H.  Brown,  111  Pa.  72;  Hamlin  v.  Peck, 
136  Pa.  493  ;  Moore  v.  Taylor,  147  Pa.  481 ;  Delaware  &  Hud- 
son Canal  Company  v.  Anthony  Walsh,  11  Philadelphia,  587. 

The  conclusion  of  the  learned  judge  of  the  court  below  was 
right  on  the  main  question,  that  a  tax  should  be  levied  suflS- 
cient  to  pay  off  the  judgments  against  the  township,  together 
with  the  expenses  of  collection  and  costs  of  proceeding.  The 
decree,  however,  must  be  modified  for  the  levy  must  be  based 
upon  the  assessed  valuation  as  revised  and  equalized  by  the 
county  commissioners. 

The  order  of  the  court  below  is  modified  and  the  record 
is  remitted  with  direction  to  enter  an  order  in  accordance  with 
the  foregoing  opinion. 
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Conimonwealth  v.  Sayars,  Appellant. 

Criminal  law — Evidence  as  to  good  character— Contradictions  in  charge. 

A  conviction  in' a  criminal  case  will  be  reversed  where  the  court  charges 
that  *'  good  character  should  be  considered  in  a  doubtful  case,  or  in  a  case 
where,  after  summing  up  all  the  testimony  carefully,  the  jury  are  in  an 
equilibrium  or  almost  balanced/*  although  the  court  affirms  a  point  to  the 
effect  that  "  evidence  of  good  reputation  is  substantive  evidence,  and  may 
of  itself  raise  a  reasonable  doubt  of  the  defendant's  guilt.'' 

Criminal  law — Evidence — Testimony  of  accomplice. 

Although  the  uncoiToborated  testimony  of  an  accomplice  should  be  re- 
ceived with  caution,  yet  there  is  no  rule  of  law  forbidding  a  conviction 
upon  his  evidence  alone. 

Argued  May  7,  1902.  Appeals,  Nos.  121  and  122,  April  T., 
1902,  by  defendant,  from  judgment  of  Q.  S.  Allegheny  Co., 
Nos.  209  and  210,  Dec.  T.,  1901,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  R.  K.  Sayars  and  Fred  T.  Newlaud.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed. 

Indictment  for  fraudulently  making  and  altering  a  written 
instrument. 

The  court  charged  in  part  as  follows : 

Good  character  should  be  considered  in  a  doubtful  case,  or 
in  a  case  where,  after  summing  up  all  the  testimony  carefully, 
the  jury  are  in  an  equilibrium  or  almost  balanced ;  the  testi- 
mony of  *good  character,  if  that  testimony  is  considered  good 
and  satisfactory  to  the  jury,  because  it  is  for  the  jury  to  say 
whether  the  testimony  comes  up  to  that  of  good  character, 
whether  it  is  in  the  knowledge  of  the  witnesses  with  whom  he 
associated,  whether  the  witnesses  had  a  close  personal  relation 
in  the  sense  that  they  were  of  his  associates  or  closely  related 
to  him  in  the  community,  knowing  him  well, — good  character 
is  substantive  and  should  be  considered. 

[If  you  liave  no  doubt  as  to  his  testimony,  it  is  not  absolutely 
essential  that  his  story  should  be  corroborated.  Then  you  reach 
the  question :  Is  there  corroboration  ?  And  if  there  is,  tending 
to  fasten  the  crime  on  his  alleged  confederate,  Sayars,  does  his 
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own  testimony,  plus  the  bits  of  corroboration,  does  that  bring 
the  measure  of  the  testimony  up  to  the  guilt  of  Sayars  beyond 
a  reasonable  doubt?] 

Defendant  presented  this  point : 

2.  Evidence  of  good  reputation  is  substantive  evidence,  and 
may  of  itself  raise  a  reasonable  doubt  of  the  defendant's  guilt. 
A?i8wer :  That  point  is  aflSrmed.  I  have  read  to  you  upon  that 
subject  a  quotation  from  our  Supreme  Court. 

Verdict  of  guilty,  upon  which  judgment  of  sentence  was 
passed. 

Urrors  amgned  were  (4-6)  above  instructions,  quoting  them. 

J,  Marron^  of  Matron  ^  McQ-irr^  for  appellant. — The  portion 
of  the  charge  quoted  in  the  assignment  clearly  limited  the 
value  of  good  character  to  "  doubtful  cases  or  in  a  case  where, 
after  summing  up  all  the  testimony  carefully,  the  jury  ai-e  in 
an  equilibrium  or  almost  balanced."  Evidence  of  good  char- 
acter is  substantive  evidence  not  in  doubtful  cases  nor  a  make- 
weight to  determine  the  balance  in  doubtful  cases,  but  evidence 
in  all  cases  and  may  of  itself,  in  spite  of  all  evidence  to  the  con- 
trary, mise  a  reasonable  doubt  in  the  minds  of  the  jury  and 
produce  an  acquittal:  Heine  v.  Com.,  91  Pa.  145 ;  Hanney  v. 
Com.,  116  Pa.  322. 

This  error  was  not  cured  by  reading  the  opinion  of  the  Su- 
preme Court  in  Hanney  v.  Com.,  116  Pa.  322,  Com.  v.  Gerade, 
145  Pa.  289,  and  Rice  v.  Com.,  100  Pa.  28. 

Some  fact  should  be  proved  by  testimony  independent  of  the 
accomplice,  which,  taken  by  itself,  leads  to  the  inf^ence  not 
only  that  a  crime  has  been  committed,  but  that  the  prisoner  is 
implicated  in  it.  To  prove  that  the  accomplice  had  told  the 
truth  in  relation  to  irrelevant  and  immaterial  matters,  which 
were  known  to  everybody,  would  not  have  any  tendency  to 
confirm  his  testimony  involving  the  guilt  of  the  party  on  trial : 
Watson  V.  Com.,  95  Pa.  418. 

J".  R.  MacFarlane^  of  Smith  ^  MacFarlane^  with  him  John  C. 
Haymaker^  district  attorney,  for  appellee. — The  whole  charge 
must  be  taken  together  and  cannot  be  assigned  for  inaccura- 
cies in  detached  sentences :   Irvin  v.  Kutruff,  152  Pa.  609 ; 
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Houston  V.  Cook,  153  Pa.  43 ;  Commonwealth  v.  Zappe,  163 
Pa.  498  ;  Alexander  v.  Commonwealth,  105  Pa.  1  ;  Sheaffer  v. 
Sensenig,  182  Pa.  634. 

The  charge  of  the  court  upon  the  question  of  corroboration 
is  amply  supported  by  the  case  quoted  (Cox  v.  Commonwealth, 
125  Pa.  94),  and  by  the  recent  decision  of  this  court  in  Common- 
wealth V.  Craig,  19  Pa.  Superior  Ct.  18. 

Opinion  by  Orlady,  J.,  July  10,  1902: 

The  defendant  was  indicted  with  Fred  T.  Newland  under 
two  indictments,  charging  them  with  fraudulently  making 
written  instruments  and  fraudulently  altering  written  instru- 
ments. On  the  trial,  Newland  pleaded  nolle  contendere,  and 
was  the  principal  witness  of  the  commonwealth  on  the  trial 
of  Sayars,  who  was  found  guilty  under  both  indictments. 
Counsel  for  defendant  presented  a  point  as  follows  :  "  Sec- 
ond. Evidence  of  good  reputation  is  substantive  evidence, 
and  may  of  itself  raise  a  reasonable  doubt  of  the  defendant's 
guilt,"  which  was  answered,  "  That  point  is  affirmed.  I  have 
read  to  you  on  that  subject  a  quotation  from  our  Supreme 
Court."  In  the  charge  to  the  jury  the  court  said :  *'  Good 
character  has  its  weight  in  reaching  a  result,  and  upon  the 
question  of  good  character,  it  is  something  more  than  of  a  day 
or  a  week  or  a  month  ;  it  is  something  that  comes  to  a  man  ; 
something  that  he  has  obtained  through  years  in  the  commu- 
nity. Good  character  should  be  considered  in  a  doubtful  case, 
or  in  a  case  where  after  summing  up  all  the  testimony  carefully 
the  jury  are  in  an  equilibrium  or  almost  balanced.  The  testi- 
mony of  good  character,  if  that  testimony  is  considered  good 
and  satisfactory  to  the  jury — ^because  it  is  for  the  jury  to  say 
whether  the  testimony  comes  up  to  evidence  of  good  charac- 
ter, whether  it  is  in  the  knowledge  of  the  witnesses  with  whom 
he  associated,  whether  the  witnesses  had  a  close  personal  rela- 
tion in  the  sense  that  they  were  of  his  associates  or  closely 
related  to  him  in  the  community,  knowing  him  well — good 
chamcter  is  substantive  and  should  be  considered."  In  this 
connection  the  trial  judge  read  to  the  jury  from  Hanney  v. 
Commonwealth,  116  Pa.  322,  in  which  the  Supreme  Court 
says :  "  Evidence  of  good  character  is  substantive  and  must  be 
treated  as  such  ;  that  it  is  not  a  mere  makeweight  to  be  thrown 
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in  to  determine  the  balance  in  a  doubtful  case,  but  that  it  may, 
of  itself,  by  the  creation  of  a  reasonable  doubt,  produce  an 
acquittal.  It  is  only,  says  the  learned  judge,  where  the  com- 
monwealth has  made  out  but  a  weak  case,  though  possibly  suf- 
ficient for  conviction,  that  good  character  becomes  an  available 
force,  thus  repeating  the  very  error  made  in  the  case  cited ;  for 
a  weak  case  on  the  part  of  the  prosecution  is  a  doubtful  case, 
and,  without  evidence  of  any  kind  on  the  part  of  the  defense, 
the  jury  ought  to  acquit.  To  say  that  proof  of  character  is 
only  available  under  such  circumstances,  is  to  say  that  it  is  of 
no  substantial  account  whatever.  It  is  very  true  that  where 
the  commonwealth  has  clearly  and  indubitably  established  the 
defendant's  guilt,  good  character  is  of  no  avail,  but,  in  such 
event,  the  same  may  be  said  of  any  other  evidence,  however 
positive,  which  the  defendant  may  have  given ;  nevertheless, 
to  say  to  the  jury,  even  in  the  case  supposed,  that  the  evidence 
of  the  defense  is  to  be  disregarded  would  clearly  be  error,  for 
of  the  evidence  and  its  weight,  the  jury  are  the  sole  judges. 
Character  is  of  importance  in  this :  it  may,  of  itself,  in  spite 
of  all  evidence  to  the  contrary,  raise  a  reasonable  doubt  in  the 
minds  of  the  jury,  and  so  produce  an  acquittal.  An  honest 
man  may,  through  malice  or  otherwise,  be  charged  with  crime, 
and  his  life  or  liberty  be  endangered  by  fallacious  circumstances 
or  perjury,  and  he  may  be  able  to  produce  no  evidence  to  prove 
his  innocence  except  his  own  oath  ;  and  if,  in  such  case,  a  blame- 
less life  and  unstained  character  are  of  no  avaU — are  a  mere 
makeweight  in  a  doubtful  case — ^his  condition  is  a  sad  one. 
But  fortunately  for  the  upright  man,  so  situated,  we  have  got 
beyond  all  doubt  on  this  subject,  and  have  firmly  established 
the  doctrine  that  evidence  of  good  character  is  to  be  regarded 
as  a  substantive  fact,  like  any  other,  tending  to  establish  the 
defendant's  innocence,  and  ought  to  be  so  regarded  both  by 
court  and  jury."  It  has  been  held  that  where  a  portion  of  a 
charge,  if  taken  by  itself,  might  be  exceptionable,  it  may  be 
deemed  free  from  error  because  of  the  context  (Alexander  v. 
Commonwealth,  105  Pa.  1),  but  the  contention  here  is  that  it 
is  not  because  the  charge  is  one-sided  and  inadequate  or  biased, 
but  that  it  is  misleading  and  contradictor}^  that  it  presents  to 
the  jury  as  a  legal  definition  of  good  character  two  antagonistic 
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and  inconsistent  statements  as  to  the  effect  to  be  given  to  good 
character  by  the  jury  in  its  deliberation. 

In  Commonwealth  v.  Cleary,  135  Pa.  64,  the  Supreme  Court 
says :  **  The  trial  judge  said,  good  character  is  always  of  im- 
portance and  is  evidence  to  be  duly  considered  by  the  jury, 
and  it  may  turn  the  scale  where  there  is  a  reasonable  doubt  as 
to  the  degree  or  grade  of  the  crime.  This  is  all  the  charge 
contains  upon  this  subject;  there  was  no  point  put  to  the 
court  in  regard  to  it."  This  was  the  single  error  on  which 
the  judgment  of  the  court  below  was  reversed  on  the  author- 
ity of  Heine  v.  The  Commonwealth,  91  Pa.  145,  supra';  and, 
in  distinguishing  Kilpatrick  v.  The  Commonwealth,  31  Pa. 
198,  from  the  cases  cited,  the  Supreme  Court  adds :  "  There 
is  nothing  in  the  charge  of  the  court  below  from  which  the 
jury  could  fairly  infer  that  the  evidence  of  good  character 
might  create  the  reasonable  doubt  which  entitles  the  prisoner 
to  a  safe  deliverance.  It  is  true  that  the  difference  in  phrase- 
ology in  the  two  cases  is  apparently  slight.  There  is,  however, 
a  real  and  substantial  difference  ;  and,  where  a  man's  life  may 
depend  upon  a  single  word,  the  use  of  language  cannot  be  at- 
tended with  too  much  care." 

It  is  perhaps  difficult  to  determine  which  instruction  the  jury 
accepted  as  the  law.  It  is  apparent  that  they  are  contradictory, 
and  the  liberty  of  a  citizen  should  not  be  imperiled  by  repug- 
nant statements  of  the  effect  to  be  given  to  good  character  by 
a  jury,  which  were  highly  important  in  this  case,  since  the 
commonwealth  relied  almost  exclusively  on  the  testimony  of 
an  accomplice  who  had  pleaded  guilty  to  the  same  indictments, 
and  whose  corroboration  was  very  doubtful.  The  points  sub- 
mitted required  a  careful  and  accurate  answer  where  partic- 
ular instructions  are  not  asked  for,  and  the  complaint  is  that 
the  charge  was  inadequate  or  one-sided,  the  court  will  be  re- 
viewed on  the  general  effect  of  the  charge,  and  not  upon  sen- 
tences or  paragraphs  disconnected  from  the  context  which 
qualifies  and  explains  them.  If,  as  a  whole,  the  charge  was 
calculated  to  mislead,  there  is  error  in  the  record :  McNeile  v, 
Cridland,  6  Pa.  Superior  Ct.  428 ;  Blank  v.  Bamhart,  17  Pa- 
Superior  Ct.  214. 

Taking  the  charge  as  a  whole,  the  effect  to  be  given  to  good 
character  by  the  jury  invited  a  controversy  as  to  which  view 
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stated  by  the  court  should  be  adopted.  Detached,  the  part  as 
quoted  in  the  fourth  assignment  of  error  was  manifestly  wrong, 
while  the  subsequent  quotation  from  Hanney  v.  The  Common- 
wealth, supra,  was  the  declared  law  of  the  state.  This  con- 
fusion and  uncertainty  should  not  exist  in  either  the  civil  or 
criminal  courts.  The  essential  idea  of  a  charge  is  that  it  is  an 
authoritative  as  well  as  a  clear  and  explicit  exposition  of  the  law 
which  the  jury  are  bound  by  their  oath  and  moral  obligations 
to  obey.  With  two  measures  of  proof  before  them,  one  sub- 
stantially correct  and  the  other  erroneous,  how  is  it  possible 
for  us  to  determine  which  the  jury  adopted  ?  It  is  enough  to 
know  that  the  jury  may  have  been  misled  by  erroneous  instruc- 
tions on  a  point  vital  to  the  defense :  Commonwealth  v.  Gerade, 
146  Pa.  289.     The  fourth  assignment  of  error  is  sustained. 

The  eflfect  to  be  given  to  the  testimony  of  Newland  was 
for  the  jury  under  adequate  instructions.  It  is  well  settled  in 
Pennsylvania  that  although  the  uncorroborated  testimony  of  an 
accomplice  should  be  received  with  caution,  yet  there  is  no  rule 
of  law  forbidding  a  conviction  upon  his  evidence  alone :  Com- 
monwealth V.  Craig,  19  Pa.  Superior  Ct.  81  ;  citing  Carroll  v. 
Commonwealth,  84  Pa.  107,  Kilrow  v.  Commonwealth,  89  Pa. 
480,  Ettinger  v.  Commonwealth,  98  Pa.  338,  and  Cox  v.  Com- 
monwealth, 125  Pa.  94.  The  last  case  was  the  one  from  which 
the  trial  judge  quoted  freely  as  to  the  effect  to  be  given  to  the 
testimony  of  Newland. 

For  the  error  above  noted,  judgment  is  reversed  and  a  new 
trial  awarded. 


Corbet  v.  Oil  City  Fuel  Supply  Company,  Appellant. 

Contract — Printed  form  —  Insertion  of  written  words  —  Principal  and 
agent— Estoppel —  Oas  companies— Consideration — Mutuality — Equity. 

Where  the  duly  authorized  agent  of  a  natural  gas  eompany  acting  as 
the  company's  representative  in  making  eontmcts  with  consumers  pre- 
sents to  a  consumer  a  printed  form  of  contract  under  seal,  and  the  latter 
absolutely  refuses  to  sign  or  accept  it  unless  the  words  **  so  long  as  he 
may  desire  the  use  thereof"  are  inserted,  and  these  woixis  are  inserted, 
and  the  consumer  relying  on  the  contract  equips  his  house  for  the  use  of 
natural  gas,  and  the  oompany  furnishes  him  gas  for  five  years  without 
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iny  objection  to  the  foiiner  contract,  the  company  cannot  deny  the  con- 
h-act  as  executed,  nor  can  it  be  heard  to  aver  that  the  written  words  were 
without  consideration,  or  that  the  contract  was  void  for  want  of  mutuality. 
Saeh  a  contract  may  be  specifically  enforced  in  equity  in  favor  of  the 
consumer. 

CotUracls — MtUucUUy — Remedies. 

The  principle  that  contracts  must  be  mutual,  must  bind  both  parties  or 
neither,  does  not  mean  that  in  eveiy  case  each  pai1y  must  have  the  same 
remedy  for  a  breach  by  the  other.  Covenants  may  lie  against  one  where 
only  assumpsit  can  be  maintained  against  the  other.  The  mutuality  re- 
quired is  that  which  is  necessary  for  creating  a  contract  in  some  manner 
enforceable  on  both  sides,  but  not  necessarily  enforceable  on  both  sides 
by  specific  performance. 

Where  there  are  mutual  covenants  stipulating  reciprocal  advantages  in 
an  executory  contract,  and  even  if  not  mutual  in  the  sense  of  equality  of 
benefit,  that  is,  not  the  mutuality  which  stands  in  the  way  of  an  enforce- 
ment, yet,  if  the  contract  be  accepted  and  performed  by  one,  equity  will 
compel  performance  on  the  part  of  the  other. 

Natural  gas  companies—Acts  of  May  29,  1885,  P.  L,  29,  and  May  11, 
1897,  P.  X.  60. 

Natural  gas  companies  incorporated  under  the  Acts  of  May  29,  1886, 
P.  L.  29,  and  May  11,  1897,  P.  L.  60,  who  do  not  comply  with  their  duty 
**  to  furnish  gas  to  persons,  corporations  and  associations  within  conven- 
ient connecting  distance**  of  their  lines  may  be  compelled  to  do  so  by  a 
court  of  equity. 

Argued  May  6, 1902.  Appeal,  No.  132,  Oct.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  Jefferson  Co.,  Sept  T.,  1896, 
No.  2,  on  bill  in  equity,  in  case  of  Charles  Corbet  v.  Oil  City 
Fuel  Supply  Company.  Before  Rice,  P.  J.,  Beavee,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.     Affirmed. 

Bill  in  equity  to  restrain  a  natural  gas  company  from  depriv- 
ing the  plaintiff  of  gas.  Before  Greer,  P.  J.,  specially  pre- 
siding. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Errors  assiffned  was  decree  against  the  defendant  company. 

George  W.  Means,  with  him  Benjamin  M.  Clark,  for  appel- 
lant— If  the  words  "  so  long  as  he  (the  plaintiff)  may  desire  to 
continue  the  use  thereof "  were  intended  to  create  a  contract 
which  might  bind  the  defendant  perpetually,  but  which  might 
be  terminated  by  the  plaintiff  at  pleasure,  such  contract  being 
Vol.  XXI— 6 
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without  consideration,  was  void  for  want  of  mutuality,  and 
could  not  be  enforced  in  equity :  Beck  v.  Walkers,  24  Pa.  C.  C. 
Rep.  403 ;  Philadelphia  Ball  Club  v.  Hallman,  8  Pa.  C.  C. 
Rep.  67 ;  Vogel  v.  Pekoe,  157  111.  839  (42  N.  E.  Repr.  886)  ; 
Rafolovitz  V.  Am.  Tobacco  Co.,  25  N.  Y.  Supp.  1086 ;  Bailey 
V.  Austrian,  19  Minn.  535;  Brown  v.  Munger,  42  Minn.  482. 

Even  if  the  contracts  upon  which  the  plaintiff's  bill  is  founded 
were  valid  at  law,  yet  being  revocable  at  the  pleasure  of  the 
plaintiff,  a  court  of  equity  has  no  jurisdiction  to  decree  specific 
performance,  but  must  leave  the  plaintiff  to  his  remedy  at  law : 
Express  Co.  v.  Western,  etc.,  R.  R.  Co.,  99  U.  S.  191 ;  Rutland 
Marble  Co.  v.  Ripley,  10  Wallace,  389 ;  Philips  v.  Mining  Co., 
7  Phila.  619 ;  Ballou  v.  March,  138  Pa.  64 ;  Meason  v.  Kaine, 
63  Pa.  335 ;  Bodine  v.  Glading,  21  Pa.  50 ;  Nelson  v.  Kelly,  91 
Ala.  569  (8  So.  Repr.  690). 

A  party  in  attempting  to  make  a  contract  with  a  local 
agent  which  shall  be  perpetually  binding  upon  the  principal  is 
bound  to  know  that  such  exercise  of  authority  and  power  on 
the  part  of  the  agent  is  extraordinary  and  peculiar,  and  is  put 
on  his  inquiry  as  to  whether  the  agent  has  such  authority  from 
his  principal :  Duncan  v.  Hartman,  143  Pa.  595. 

Q-eorge  A.  JifwA«,  with  him  C.  Z.  Gordon^  for  appellee. — A 
consideration  may  be  either  something  done,  or  something  to 
be  done,  or  a  promise  itself.  When  it  is  something  already 
done,  it  is  idle  to  talk  of  want  of  mutuality.  That  is  to  be  con- 
sidered only  when  the  obligations  of  both  parties  are  future : 
Grove  v.  Hodge,  55  Pa.  516 ;  Bellas  v.  Hays,  5  S.  &  R.  427. 

The  law  pajrs  no  regard  to  the  adequacy  of  consideration ;  if 
it  is  of  some  legal  benefit  to  one  party  or  injury  to  the  other, 
though  of  the  slightest  kind,  it  is  sufificient :  Hartman  v.  Ban- 
ner, 74  Pa.  36 ;  Hendrick  v.  Thomas,  106  Pa.  327 ;  Steigerwalt 
V.  Smeych,  9  Pa.  Superior  Ct.  363 ;  Kirkpatrick  v.  Muirhead, 
16  Pa.  117 ;  Button's  Estate,  181  Pa.  426. 

Want  of  mutuality  is  no  defense  to  either  party,  except  in 
cases  of  executory  contracts.  It  has  no  applicability  to  an  ex- 
ecuted bargain :  Grove  v.  Hodges,  55  Pa.  516 ;  Rogers  v.  Saun- 
dei-s,  16  Maine,  92;  Northern  Cent.  Ry.  Co.  v.  Walworth,  193 
Pa.  207. 

Where  special  circumstances  require  it,  specific  performance 
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will  be  decreed :  Adams  v.  Messinger,  147  Mass.  186  (17  N. 
E.  Repr.  491) ;  Willard  v.  Tayloe,  8  Wall.  667 ;  Johnston  v. 
Price,  172  Pa.  427 ;  Penna.  Co.  v.  Franklin  Fire  Ins.  Co.,  181 
Pa.  40 ;  Bald  Eagle  Valley  R.  R.  Co.  v.  Nittany  Valley  R.  R. 
Co.,  171  Pa.  284. 

Whether  appellant's  agent  had  authority  or  not,  he  was  their 
agent,  and  they  having  had  the  fruits  of  his  act  are  subject  to 
the  conditions :  Penna.  Nat.  Gas  Co.  v.  Cook,  123  Pa.  170 ; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Aughey,  144  Pa.  398 ;  McNeile 
V.  Cridland,  168  Pa.  16. 

Where  there  exists  an  entire  uncertainty  in  any  calculation 
of  the  damage  for  the  breach  of  a  personal  contract  or  the  meas- 
ure of  damages  is  purely  conjectual,  equity  will  entertain  the 
case.  In  such  case,  the  remedy  at  law  is  inadequate  and  inef- 
ficient :  Palmer  v.  Graham,  1  Parsons,  476 ;  Goodwin  Gas  Stove 
&  Meter  Co.'s  Appeal,  117  Pa.  614 ;  McGowin  v.  Remington, 
12  Pa.  66 ;  Cornwall,  etc.,  R.  R.  Co.'s  Appeal,  126  Pa.  232. 

Opinion  by  Orlady,  J.,  July  10, 1902 : 

The  plaintiff  filed  a  bill  in  equity  to  restrain  the  defendant 
**  from  shutting  off  and  depriving  him  of  gas  for  a  cook  stove 
and  laundry  in  his  dwelling  and  to  restore  and  return  connec- 
tions and  mixers  heretofore  severed  and  removed  to  a  furnace 
and  grate  in  his  dwelling  and  to  a  furnace  in  his  office,  and  to 
supply  him  with  gas  therefor,"  etc.  A  demurrer  was  filed, 
which  was  overruled  and  a  preliminary  injunction  awarded, 
directing  the  defendant  company  to  reconnect  its  service  with 
plaintiff's  establishments  and  refrain  from  cutting  off  his  supply. 
The  record  was  removed  to  this  court  (5  Pa.  Superior  Ct.  19) 
and  the  decree  was  reversed,  and  it  was  ordered  that  the  de- 
fendant answer  the  bill  within  such  reasonable  time  after  the 
return  of  the  record  as  should  be  fixed  by  the  court  below. 
Pursuant  to  this  decree,  an  answer  was  filed  and  considerable 
testimony  taken. 

On  August  1, 1891,  the  defendant  company  and  Charles  Cor- 
bet entered  into  two  written  contracts,  wherem  the  defendant 
company  agpreed  to  furnish  natural  gas  to  the  plaintiff  to  be 
used  in  his  house  and  law  office  in  Brookville,  Pennsylvania. 
The  agreements  were  on  a  printed  form  prepared  by  the  de- 
fendant and  submitted  to  the  plaintiff  for  bis  signature  by  Mr, 
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Fleming,  who  was  the  active  representative  of  the  defendant 
at  Brookville  in  making  contracts  with  customers  and  who 
had  general  charge  of  its  affairs  necessary  to  the  carrying  on 
of  its  business  at  that  place.  Mr.  Corbet  expressed  himself 
as  dissatisfied  with  the  printed  form,  and  insisted  on  a  provision 
in  the  contract,  which  materially  changed  the  printed  form  in 
providing  that  the  gas  to  be  used  in  his  dwelling  and  office 
should  be  for  ^^  so  long  as  he  may  desire  to  continue  the  use 
thereof  "  for  the  purposes  mentioned  and  at  designated  rates. 
The  printed  form  was  not  changed  in  other  respects.  This 
agreement,  as  amended,  was  executed  by  Mr.  Corbet  and  de- 
livered to  Mr.  Fleming  who  in  turn  delivered  it  to  the  defend- 
ant and  the  plaintiff  at  once  became  a  consumer  of  gas  under 
these  contracts.  He  paid  for  gas  for  five  years  in  accordance 
with  these  stipulations,  when  the  defendant  gave  him  notice 
that  the  term  of  his  contract  had  expired  and  that  thereafter  he 
would  be  required  to  pay  in  advance  the  monthly  rates  of  the 
company,  which  were  higher  in  amount  than  had  been  men- 
tioned in  the  contracts.  It  is  idle  to  say  that  the  words  "so 
long  as  he  may  desire  to  continue  the  use  thereof "  were  in- 
serted without  the  knowledge  of  the  defendant,  who  alleged 
that  they  were  first  discovered  five  years  afterwards.  The  tes- 
timony abundantly  shows  that  when  the  application  was  sub- 
mitted to  Mr.  Corbet,  it  was  examined  and  criticised,  an  initial 
letter  of  his  name  was  changed  and  the  words  quoted  were 
inserted  in  the  presence  of  Mr.  Fleming  by  Mr.  Corbet,  who 
declared  that  he  would  not  make  the  contract  without  them. 
The  sending  of  the  conti'acts  to  the  main  office  of  the  company 
at  Oil  city  may  or  may  not  have  been  known  to  Mr.  Corbet ; 
the  contract  does  not  suggest  anything  in  regard  to  it.  The 
defendant  is  designated  as  the  Oil  City  Supply  Company  of 
Brookville,  Pennsylvania,  where  the  contract  was  signed  and 
where  the  plaintiff  resided.  It  is  presuming  a  great  deal  to 
suppose  that  the  principal  would  not  examine  the  contract  de- 
livered to  it  by  its  agent  until  after  five  years  of  performance 
of  its  conditions.  The  plaintiff's  house  and  office  were  specially 
fitted  up  and  piped  for  gas  and  connected  with  the  pipe  line 
furnishing  it  when  the  contracts  were  executed  and  the  mains 
of  the  defendant  were  then  and  are  yet  the  only  source  of  sup- 
ply.    It  is  contended  by  the  appellant  that  the  insertion  of  the 
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words  ^^  so  long  as  he  may  desire  to  continue  the  use  thereof  " 
were  without  consideration  and  render  the  contract  void  for 
want  of  mutuality.  The  contract  was  not  without  considera- 
tion in  view  of  the  special  preparation  and  expenditure  of 
money  in  providing  for  and  constioicting  the  means  to  use  the 
gas  under  the  contract,  and  after  stipulating  for  payment  of 
gas  at  fixed  rates  for  the  future ;  neither  can  it  be  contended 
that  the  defendant  did  not  have  legal  power  to  make  such  a 
contract,  if  it  so  desired.  The  several  covenants  regulating 
the  use  of  the  gas  and  payment  for  it  had  regard  to  future 
consumption  at  the  rate  designated  as  well  as  for  the  quarterly 
payments  as  they  became  due.  It  is  not  a  question  of  adequacy 
of  consideration.  If  it  is  of  some  legal  benefit  to  one  party  or 
injury  to  another,  though  of  the  slightest  kind,  it  is  a  suflBcient 
consideration:  Hendrick  v.  Thomas,  106  Pa.  327  ;  Steigerwalt 
V.  Smeych,  9  Pa.  Superior  Ct.  863. 

Consideration,  like  every  other  part  of  a  contract,  must  be 
the  result  of  agreement.  The  parties  must  understand  and  be 
influenced  to  the  particular  action  by  something  of  value,  of 
convenience  or  inconvenience,  recognized  by  all  of  them  as  the 
moving  cause  (Kirkpatrick  v.  Muirhead,  16  Pa.  117)  ;  and  the 
testimony  in  this  ease  is  overwhelming  as  found  to  be  a  fact  by 
the  court  below,  that  Mr.  Corbet  emphatically  refused  to  sign 
the  contract  without  a  provision  such  as  was  then  inserted  by 
him.  This  was  clearly  and  legibly  done,  and  the  contract  was 
accepted  and  acted  upon  for  five  years  without  objection.  In 
defendant's  answer  it  is  admitted  that  it  entered  into  two  con- 
tracts with  the  plaintiff  on  or  about  August  1, 1891,  but  denied 
that  the  contracts  exhibited  were  true  copies  of  the  contracts 
signed,  sealed  and  entered  into  with  the  plaintiff.  No  other 
contracts  than  these  were  offered  in  evidence,  and  the  defend- 
ant's notice  of  July  31, 1896,  that  it  had  concluded  to  terminate 
the  contracts  and  put  Mr.  Corbet's  property  on  meters  there- 
after, fully  identifies  these  in  evidence  as  the  only  ones  in  exist- 
ence. The  undertaking  of  the  defendant  under  an  agreement 
under  seal  was  a  sufficient  consideration  to  support  the  under- 
taking of  the  plaintiff  and  it  does  not  lack  mutuality  for  the 
reason  that  Mr.  Corbet  cannot  be  compelled  to  use  gas.  He 
applied  for  its  use  so  long  as  he  may  desire  to  continue  the  use 
thereof,  but  must  pay  in  advance  before  any  is  used.     The  prin- 
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ciple  that  contracts  must  be  mutual,  must  bind  both  parties  or 
neither,  does  not  mean  that  in  every  case  each  party  must  have 
the  same  remedy  for  a  breach  by  the  other.  Covenant  may. lie 
against  one,  where  only  assumpsit  can  be  maintained  against 
the  other.  The  mutuality  required  is  that  which  is  necessar)' 
for  creating  a  contract  in  some  manner  enforceable  on  both 
sides,  but  not  necessarily  enforceable  on  both  sides  by  specific 
performance :  Grove  v.  Hodges,  55  Pa.  516 ;  Northern  Central 
Railway  Co.  v.  Walworth,  193  Pa.  207 ;  Phila.  BaU  Club,  Ltd., 
V.  Lajoie,  202  Pa.  210.  Even  if  the  defendant  had  waived  the 
provision  for  payment  in  advance  and  had  allowed  the  gas  to 
flow  without  payment,  it  had  an  ample  legal  remedy  to  enforce 
appellee's  covenant  to  pay  for  it. 

Where  a  large  part  of  the  consideration  for  entering  intx)  a 
contract  has  been  received  and  the  contract  is  not  in  violation 
of  law,  it  ought  to  be  enforced  specifically,  if  it  be  of  such  terms 
as  that  it  is  capable  of  enforcement  in  equity,  and  if  the  parties, 
as  they  now  stand  in  relation  to  each  other,  can  be  brought 
within  the  jurisdiction  of  equity  so  that  the  hand  of  a  chancel- 
lor will  reach  them :  Cumberland  Valley  Railroad  Co.  v.  Gettys- 
burg, etc.,  Ry.  Co.,  177  Pa.  519. 

Where  there  are  mutual  covenants  stipulating  reciprocal  ad- 
vantages in  an  executory  contract,  and  even  if  not  mutual  in 
the  sense  of  equality  of  benefit,  that  is,  not  the  mutuality  which 
stands  in  the  way  of  an  enforcement,  yet,  if  the  contract  be  ac- 
cepted and  performed  by  one,  equity  will  compel  performance  on 
the  part  of  the  other :  Yerkes  v.  Richards,  153  Pa.  646 ;  Bone 
V.  Satterthwaite,  180  Pa.  542.  If  the  agreement,  as  signed  by 
Mr.  Corbet,  be  treated  only  as  an  application,  nevertheless  it 
was  accepted  and  approved  in  all  of  its  terras,  and,  after  five 
years  of  ratification,  and  acceptance  of  payments  by  the  defend- 
ant as  therein  stipulated,  it  is  now  too  late  to  deny  that  there 
was  a  contract  between  the  parties  or  that  it  was  at  all  differ- 
ent from  that  contained  in  this  writing.  The  defendant 
company  was  incorporated  under  the  Act  of  May  29,  1885, 
P.  L.  29,  and  its  supplement  of  May  11, 1897,  P.  L.  50,  and  un- 
der its  charter  it  became  its  duty  "  to  furnish  gas  to  persons, 
corporations  and  associations  within  convenient  connecting  dis- 
tance of  its  line  of  pipe,  as  may  desire  to  use  the  same,  upon 
such  terms,  and  under  such  reasonable  regulations,  as  the  gas 
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company  shall  establish."^/^  refusal  to  discharge  this  duty 
brings  it  within  equitable  jurisdiction.  A  substituted  remedy 
at  law  could  not  under  the  facts  be  fully  adequate,  complete 
or  reasonably  convenient :  Johnston  v.  Price,  172  Pa.  427.  Or 
as  stated  in  Pennsylvania  Co.,  etc.,  v.  Franklin  Fire  Insurance 
Co.,  181  Pa.  40,  "  to  oust  jurisdiction  in  equity,  it  (the  remedy) 
must  be  complete  ;  t}iat  is,  it  must  attain  the  full  end  and  jus- 
tice of  the  case ;  it  must  reach  the  whole  mischief  and  secure 
the  whole  right  of  the  party,  in  a  perfect  manner,  at  the' present 
time,  and  in  the  future :  "  Steinmeyer  v.  Siebert,  190  Pa.  471. 
A  bill  in  equity  may  be  sustained  solely  on  the  ground  that  it 
is  the  most  convenient  remedy  (Brush  Electric  Co's.  Appeal, 
114  Pa.  574) ;  and  this  especially  so  where  the  remedy  afforded 
by  a  court  of  law  is  obviously  inconvenient  and  of  doubtful 
adequacy :  Conemaugh  Gas  Co.  v.  Jackson  Farm  Gas  Co.,  186 
Pa.  448. 

The  plaintiff's  house  is  equipped  for  the  use  of  gas  after  the 
outlay  of  considerable  money,  and  the  defendant  has  a  monop- 
oly of  the  business  of  furnishing  gas.  Under  such  circum- 
stances the  measure  of  damages  would  be  purely  conjectural 
and  an  action  at  law  is  not  adequate.^ 

The  argument  that  there  is  no  irreparable  damage  would  not 
be  so  often  used  by  wrongdoers,  if  they  would  take  the  trouble 
to  observe  that  the  word ''  irreparable  "  is  a  very  unhappily  chosen 
one,  used  in  expressing  the  rule  that  an  injunction  may  issue 
to  prevent  wrongs  of  a  repeated  and  continuing  character,  or 
which  occasion  damages  that  are  estimable  only  by  conjecture 
and  not  by  any  accurate  standard.  As  this  argument  is  gen- 
erally presented,  it  seems  to  be  supposed  that  injunctions  can 
apply  only  to  very  great  injuries ;  and  it  would  follow  that  he 
who  has  not  much  property  to  be  injured,  cannot  have  this  pro- 
tection for  the  little  he  has.  Besides  this,  where  the  right  in- 
vaded is  secured  by  statute  or  by  contract,  there  is  generally 
no  question  of  the  amount  of  damage,  but  simply  of  the  right. 
He  who  grants  a  right  cannot  take  it  away,  even  on  giving  a 
better,  without  a  new  agreement  for  the  purpose :  Common- 
wealth V.  Pittsburg  &  Connellsville  Railroad  Co.,  24  Pa.  159. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 
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Glenn,  Appellant,  v,  Strickland. 

Evidence^Parol  evidence— Technical  terms. 

Parol  evidence  is  admissible  to  explain  the  trade  meaning  or  under- 
standing of  the  use  of  a  technical  tei*m  in  a  contract  between  parties  en- 
gaged in  a  particular  business  or  trade.  Such  evidence  does  not  vary  the 
terms  of  the  contract  but  serves  to  show  what  is  the  true  interpretation 
of  it. 

The  tei*ms  **  a  complete  carpenter^s  rig  of  good  quality  ^*  and  an  **  out- 
fit of  drilling  tools  and  lines,"  in  a  contract  for  drilling  an  oil  and  gas 
well,  are  not  to  be  construed  by  the  court,  but  by  the  jury,  with  the  aid  of 
competent  expert  testimony. 

Argued  May  12,  1902.  Appeal,  No.  163,  AprU  T.,  1901, 
by  plaintiff,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  T., 
1899,  No.  163,  on  verdict  for  defendant,  in  case  of  H.  S.  Glenn 
V.  C.  D.  Strickland.  Before  Rice,  P.  J.,  Beaver,  Obladt, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

* 
Assumpsit  on  a  contract  for  drilling  an  oil  well. 
The  terms  of  the  contract  are  stated  in  the  opinion  of  the 

Superior  Court.  • 

The  court  admitted  under  exception  and  objection,  testimony 

of  an  expert  as  to  what  was  understood  among  drillers  by  a 

carpenter's  rig.  [6] 

The  court  charged  in  part  as  follows  : 

The  contract  requires  that  Glenn  shall  furnish  an  outfit 
of  drilling  tools  and  lines.  Does  that  include  fishing  tools  ? 
That  is  for  the  jury.  You  have  heard  experts  on  both  sides. 
Some  say  it  includes  fishing  tools  ;  others  say  it  does  not,  and 
it  is  for  the  jury  to  say  whether  or  not  Glenn  substantially 
complied  with  this  contract.  The  words  were  (1)  the  material, 
machinery  and  appliances  necessary  for  drilling  and  complet- 
ing said  well,  shall  be  furnished,  and  the  work  of  drilling  the 
same  shall  be  done  in  the  manner  hereinafter  specified ;  then 
it  is,  "  He  shall  furnish  boiler,  engine,  etc.,  and  outfit  of  drill- 
ing tools  and  lines."  Does  that  include  fishing  tools  under  the 
evidence  in  this  case,  and  was  it  a  substantial  compliance  on 
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the  part  of  Glenn  to  supply  him  with  drilling  tools,  and  not 
with  fishing  tools,  under  all  the  evidence  in  this  case  ?  [3] 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  amgned  were  (8)  above  instruction,  quoting  it. 
(6)  Rulings  on  evidence  quoting  the  bill  of  exceptions. 

Lev.  McQuistony  of  McQuiiton  ^  Will^  with  him  Rush  Ful- 
lerton^  Calvin  Raybum  and  W.  H.  Martin^  for  appellant. 
— The  interpretation  as  well  as  the  construction  of  a  written 
instrument  is  for  the  court  and  not  for  the  jury :  Midland  Great 
Western  Ry.  Co.  v.  Johnson,  6  H.  L.  C.  798 ;  Nellis  v.  Cole- 
man, 98  Pa.  465;  Caley  v.  Phila.,  etc.,  R.  R.  Co.,  80  Pa.  868; 
Centenary  M.  E.  Church  v.  Clime,  116  Pa.  146. 

If  there  be  a  patent  ambiguity  in  the  terms  of  a  written  con- 
tract  the  court  must  solve  it :  Foster  v.  Berg  &  Co.,  104  Pa. 
328 ;  Forsyth  v.  North  American  OU  Co.,  58  Pa^  168 ;  Duff  v. 
Peoria  Grape  Sugar  Co.,  178  Pa.  476 ;  1  Greenleaf  on  Evidence, 
sec.  277. 

J.  W.  King^  with  him  McCain  ^  GhrUty^  for  appellee. 

Opinion  by  Bbaveb,  J.,  July  10,  1902 : 

We  do  not  quash  this  appeal,  not  because  there  is  not  good 
ground  for  it,  for  we  think  there  is.  There  was  no  request  ap- 
pearing of  record  that  the  charge  be  reduced  to  writing  from 
the  stenographer's  notes  and  filed  of  record  (Curtis  v.  Winston, 
186  Pa.  492 ;  Patterson  v.  Groetzinger,  10  Pa.  Superior  Ct.  327), 
nor  does  it  affirmatively  appear  of  record,  as  it  should,  by  a 
certificate  of  the  trial  judge,  that  the  record  made  up  by  the 
stenographer,  including  evidence  and  charge,  is  true  and  filed 
of  record  by  his  direction :  Yoast  v.  Beatty,  12  Pa.  Superior  Ct. 
219.  Inasmuch,  however,  as  we  think  the  judgment  should  be 
affirmed,  the  appellee  suffers  no  wrong  by  our  failure  to  quash 
and  it  will  probably  be  more  useful  to  consider  the  only  ques- 
tion involved,  upon  its  merits. 

By  an  agreement  in  writing,  the  defendant  undertook  to  drill 
for  the  plaintiff  a  well  for  the  purpose  of  obtaining  petroleum 
or  natural  gas.  ^  It  was  stipulated  that  ''  the  material,  machin- 
ery and  appliances  necessary  for  the  drilling  and  completing  of 
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said  well  shall  be  furnished  and  the  work  of  drilling  the  same 
shall  be  done  in  the  manner  hereinafter  specified,  namely : 

**  I.  A  complete  carpenter's  rig  of  good  quality  to  be  furnished 
by  the  party  of  the  second  part  (plaintiff)  and  all  repairs  on 
same,  while  the  well  is  being  drilled,  shall  be  made  by  and  at 
the  expense  of  the  party  of  the  first  part  (defendants).  .  .  . 
VIII.  Boiler,  engine,  belt,  bull  rope,  steam  and  gas  pipe  and 
connections  to  be  furnished  at  the  well  by  the  party  of  the  sec- 
ond part;  also  outfit  of  diilling  tools  and  lines.  .  .  .  XIII.  The 
party  of  the  first  part  further  agrees  to  pay  all  expenses  and 
furnish  everything  necessary  to  drill  and  complete  said  well, 
except  the  articles  and  appliances  hereinbefore  specifically  men- 
tioned to  be  furnished  by  the  party  of  the  second  part." 

By  the  twelfth  paragraph  of  the  said  agreement  it  was  also  stip- 
ulated that  "  the  machinery,  material  and  appliances  furnished 
by  the  said  party  of  the  second  part  shall,  at  the  completion  or 
abandonment  of  said  well,  be  returned  to  the  said  pai-ty  of  the 
second  part  in  as  good  condition  as  when  received  by  the  said 
party  of  the  firet  pai-t,  ordinary  wear  and  tear  only  excepted." 
The  only  question  to  be  considered,  although  i-aised  in  various 
foi-ms,  is,  was  it  the  duty  of  the  court,  from  the  consideration 
of  the  written  agreement  itself,  to  instruct  the  juiy  as  to  what 
constituted  "a  complete  carpenter's  rig  of  good  quality,"  as  set 
forth  in  the  first  paragraph  of  the  agreement  above  referred  to, 
and  an  '*  outfit  of  drilling  tools  and  lines,"  as  specified  in  the 
eighth  paragraph,  considered  in  the  light  of  the  thirteenth  par- 
agraph, or  was  it  a  question  for  the  jury,  under  the  evidence  of 
experts  in  the  particular  business  of  boring  oil  and  gas  wells  ? 

The  plaintiff  brought  his  action  against  the  defendant  to  re- 
cover for  the  defendant's  failure  to  comply  with  the  terms  of 
the  written  agreement  in  completing  the  well  and  in  abandon- 
ing the  same  before  its  completion,  by  reason  of  which  the 
**  plaintiff  was  compelled  to  go  to  said  well  and  remove  the  tools 
therefrom  and  to  remove  the  tools,  machinery,  boiler,  engine, 
casing,  etc.,  to  another  location.  That,  in  doing  so,  he  was 
compelled  to  pay,  lay  out  and  expend  a  large  sum  of  money,  to 
wit :  the  sum  of  $652."  The  defense  set  up  by  the  defendant 
was  the  failure  of  the  plaintiff  to  furnish  the  complete  carpen- 
ter's rig  and  the  outfit  of  drilling  tools  and  lines.  What  is  "a 
complete  carpenter's  rig  of  good  quality?"     What  is  an  "out- 
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fit  of  drilling  tools  and  lines?"'  These  terms  describe  appli- 
ances which  are  peculiar  to  the  business  of  boring  wells,  espe- 
cially for  petroleum  and  natural  gas.  Such  business  is  peculiar 
within  a  limited  area  and  deals  not  only  with  special  appliances 
but  with  peculiar  names  and  designations  therefor.  It  is  possi- 
ble that  there  may  be  a  judge  in  Pennsylvania  who  would  un- 
derstand the  full  meaning  of  the  terms  of  the  agreement  under 
consideration  and  of  other  technical  terms  connected  with  tliis 
particidar  business.  If  there  be  such  a  judge,  however,  he  must 
have  learned  what  these  terms  mean  by  having  been  concerned 
in  the  practical  details  of  the  business  of  boring  wells  for  pe- 
troleum or  natural  gas  or  by  his  contact  with  experts  who  have 
a  knowledge  of  the  subject.  The  terms  are  not  self-explanatory, 
nor  are  they  well  understood  by  the  general  public.  The  parties 
to  the  agreement  differed  materially  as  to  what  was  a  substan- 
tial compliance  with  the  agreement,  so  far  as  it  was  the  duty  of 
the  plaintiff  to  furnish  the  appliances  referred  to.  Experts 
familiar  with  the  business  of  boring  wells  also  differed.  Who 
should  decide  ?  **  Parol  evidence  is  admissible  to  explain  the 
trade  meaning  or  understanding  of  the  use  of  a  technical  term 
in  a  contract  between  parties  engaged  in  a  particular  business 
or  trade.  Such  evidence  does  not  vary  the  terms  of  the  contract 
but  serves  to  show  what  is  the  true  interpretation  of  it : "  6  P. 
&  L.  Dig.  of  Dec.  10,203.  There  was  no  error,  therefore,  on 
the  part  of  the  court  in  admitting  such  expert  testimony,  nor 
was  there  error  in  submitting  it  to  the  jury  for  their  determina- 
tion and  finding.  It  follows  that  no  error  was  committed  in 
the  answers  to  the  plaintiff's  points  and  in  the  general  instruc- 
tions to  the  jury. 

Upon  a  careful  consideration  of  the  whole  case,  we  see  no 
error  of  which  the  plaintiff  has  a  right  to  complain.  Judgment 
affirmed. 
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Hudson  V.  Hudson,  Appellant. 

statute  of  limilatiojis^MtUual  accounts — Demands. 

Where  there  are  mutual  accounts,  if  any  of  the  items  of  the  account  be 
within  six  years  before  the  commencement  of  the  suit,  such  item  is  equiva- 
lent to  a  subsequent  promise  reviving  the  debt ;  but  the  mutual  accounts 
must  on  both  sides  relate  to  trade  in  merchandise,  labor,  or  something  that 
is  provable  by  books  of  original  entries.  Mutual  demands  for  money 
loaned  do  not  operate  as  an  extinguishment  of  each  other,  since  a  loan  of 
money  is  not  provable  by  book  of  original  entry  and  does  not  constitute  an 
account. 

In  an  action  of  assumpsit  brought  in  1902,  plaintiff  claimed  to  recover 
( 1)  upon  a  settlement  of  accounts  made  in  1892 ;  (2)  on  a  book  account 
for  wages  of  labor  in  1898  and  1895;  and  (3)  for  several  sums  loaned  to 
defendant  in  the  years  1894,  1895  and  1900.  Payments  were  alleged  to 
have  been  made  from  time  to  time  in  cash  and  a  number  of  inconsiderable 
amounts  in  farm  products.  Held,  that  there  were  no  such  mutual  accounts 
between  the  paities  as  would  take  the  demands  of  the  plaintiff  out  of  the 
statute  of  limitations. 

Argued  May  12,  1902.  Appeal,  No.  86,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T., 
1900,  No.  192,  on  verdict  for  plaintiff  in  case  of  T.  P.  Hudson 
V.  John  S.  Hudson.  Before  Rice,  P.  J.,  Beaver,  Oklady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.     Reversed. 

Assumpsit  ou  an  account  stated  for  moneys  loaned  and  for 
wages.     Before  Patton,  P.  J. 

Defendant  pleaded  the  statute  of  limitations. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Defendant  presented  these  points  : 

1.  Under  the  pleadings  and  evidence  in  this  case  the  plaintiff 
cannot  recover  for  any  items  dated  prior  to  November  18,  1894. 
Answer :  Refused,  as  explained  in  our  general  charge.    [1] 

4.  Under  the  pleadings  and  evidence  in  this  case  there  are 
no  such  mutual  running  accounts  between  the  plaintiff  and  the 
defendant  as  to  take  the  case  out  of  the  statute  of  limitations. 
The  statute  therefore  operates  upon  and  bars  all  items  of  plain- 
tiff's claim  prior  to  November  13,  1894.  Answer:  Mutual 
dealings  are  evidenced  by  mutual  accounts,  and  accounts  are 
mutual  when  each  party  charges  against  the  other  in  his  books. 
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for  property  sold,  services  rendered,  money  advanced,  etc.     It 
is  for  the  juiy  to  say,  under  all  the  evidence,  whether  or  not 
the  defendant  had  a  mutual  account  against  the  plaintiff.  [2] 
Verdict  and  judgment  for  plaintiff  for  $500.     Defendant  ap- 
pealed. 

Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

James  H,  McCain^  of  McCain  ^  Christy^  for  appellant,  cited 
on  the  question  of  mutual  accounts :  Lowber  v.  Smith,  7  Pa. 
381;  Adams  v.  Carroll  &  Co.,  85  Pa.  209;  Mattem  v.  Mc- 
Divitt,  113  Pa.  402. 

R  .A,  McCvllough^  for  appellee,  cited:  McKelvy's  App.,  72 
Pa.  409  ;  Van  Swearingen  v.  Harris,  1  W.  &  S.  356 ;  McFar- 
land  V.  O'Neil,  155  Pa.  260;  Adams  v.  Carroll,  85  Pa.  209; 
Stewart's  App.,  105  Pa.  307. 

Opinion  by  W.  D.  Porter,  J.,  July  10,  1902 : 
The  plaintiff  sought  to  recover  in  this  action  upon  several 
distinct  demands.  The  first  was  a  balance  alleged  to  have 
been  due  from  the  defendant,  on  December  5,  1892,  upon  a 
settlement  of  all  accounts  between  the  parties  ;  the  second  a 
book  account  for  the  wages  of  labor  between  May  30,  1893, 
and  April  8,  1895 ;  and  finally  for  several  sums  of  money 
loaned  by  plaintiff  to  defendant  at  various  times  in  the  years 
1894,  1895  and  1900.  Payments  were  alleged  to  have  been 
made  from  time  to  time  in  cash  and  a  number  of  inconsiderable 
amounts  in  farm  products.  The  defendant  pleaded  non  as- 
sumpsit and  the  statute  of  limitations.  The  plaintiff  made  no 
attempt  to  prove  a  new  promise  as  to  any  of  the  items  to  which 
the  statute  of  limitations  applied,  nor  was  there  any  evidence 
of  an  acknowledgment  within  six  years  of  the  existence  of  any 
liabilit}'  upon  account  of  such  demands.  The  plaintiff  based 
his  right  to  recover,  upon  the  various  demands  to  which  the 
statute  of  limitations  would  otherwise  have  applied,  entirely 
upon  the  allegation  that  there  were  mutual  accounts  between 
the  parties.  The  learned  judge  of  the  court  below  submitted 
this  question  to  the  jury  in  this  language :  "  If  the  jury  believe 
from  the  evidence  that  these  parties  kept  mutual  accounts,  and 
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some  of  the  items,  or  even  one  item,  came  within  six  years 
before  suit  brought,  then  it  takes  the  claim  out  of  the  statute  of 
limitations.'*  This  language  applied  to  all  the  items  of  the 
plaintiif' s  claim,  and  under  the  evidence  in  this  case  was  erro- 
neous. It  has  been  held  that  where  there  are  mutual  demands, 
if  any  of  the  items  of  the  account  be  within  six  years  before 
the  commencement  of  the  suit,  such  item  is  equivalent  to  a 
subsequent  promise  reviving  the  debt:  Van  Swearingen  v. 
HaiTis,  1  W.  &  S.  866  ;  Thomson  v.  Hooper,  1  W.  &  S.  467 ; 
Chambers  v.  Marks,  26  Pa.  296 ;  McFarland  v.  O'Neil,  165  Pa. 
260.  The  word  demand  in  the  cases  cited  is  used  in  the  sense 
of  '*  account."  **  A  mutual  account  is  when  each  has  a  demand 
or  right  of  action  against  the  other,  as  for  example  when  A  and 
B  dealing  together,  A  sells  B  an  ai-ticle  of  furniture  or  other 
commodity,  and  afterwards  B  sells  A  property  of  the  same  or  a 
different  description  ;  this  constitutes  a  reciprocal  demand, 
because  A  and  B  have  a  demand  or  right  of  action  against  each 
other.  But  this  is  not  so  when  the  sale  is  only  by  one  to  the 
other,  whether  it  is  to  be  paid  for  in  cash  or  in  kind ;  the  man- 
ner of  payment  can  surely  make  no  difference.  Nor  will  an 
over-payment  alter  this  result:  "  Lowber  v.  Smith,  7  Pa.  881. 
As  defined,  the  account  on  each  side  relates  to  trade  in  merchan- 
dise. This  may  include  labor  or  anything  that  is  provable  by 
book  of  original  entry.  Such  account  on  one  side  is  not  enough. 
A  demand  on  the  other  side  founded  on  anything  else  *'  than 
such  accounts  as  concern  the  ti*ade  of  merchandise,"  is  not  suf- 
ficient to  bring  the  account  of  the  other  within  the  exception. 
Both  accounts  may  have  been  kept  by  one  of  the  parties.  It 
was  doubted  in  Chambers  v.  Marks,  supra,  whether  it  is  neces- 
sary that  the  accounts  should  be  kept  in  writing  at  all.  It  is 
the  character  of  the  dealings  and  not  the  manner  in  which  they 
are  evidenced  which  must  determine  whether  the  transactions 
fall  within  the  exception  to  the  statute.  Two  persons  may  have 
mutual  accounts  which  fall  within  the  exception  provided  for 
in  the  statute,  but  that  fact  will  not  impart  the  same  quality  to 
all  claims  of  a  different  character  which  one  may  have  against 
the  other.  Their  current  mutual  accounts  relating  to  trade  do 
come  within  the  operation  of  the  statute,  but  if  one  loans  the 
other  money  or  buys  his  commercial  paper,  the  statute  applies 
to  that  demand.     The  whole  transaction  must  be  of  such  a 
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character  as  to  raise  a  legal  presumption  that  the  accounts  are 
intended  to  apply  to  the  extinguishment  of  each  other :  Ste- 
wart's Appeal,  105  Pa.  307 ;  Ingram  v.  Sherard,  17  S.  &  R. 
347 ;  Adams  v.  Carroll,  85  Pa.  209 ;  Mattem  v.  McDivitt,  Ad- 
ministrator  of  Whitesell,  113  Pa.  402.  The  parties  may  have 
stated  an  account  and  agreed  upon  a  balance  due  from  one  to 
the  other  in  1892,  and  if  they  did  so  it  presumably  included  all 
the  demands  which  they  respectively  had  against  each  other. 
The  balance  thus  agreed  upon  was  not  provable  by  book  of  origi- 
nal entry.  The  statute  began  to  run  against  that  amount  the 
day  the  balance  was  agreed  upon.  Mutual  demands  for  money 
loaned  do  not  operate  as  an  extinguishment  of  each  other.  A 
loan  of  money  is  not  provable  by  book  of  original  entry  and  does 
not  constitute  an  account :  Mattern  v.  McDivitt,  supra ;  Ahl  v. 
Ahl,  176  Pa.  466 ;  Verrier  v.  Guillou,  97  Pa.  63,  and  see  6 
P.  &  L.  Dig.  of  Dec.  col.  9827.  The  various  sums  of  money 
loaned  by  the  plaintifif  to  the  defendant  came  within  the  opera- 
tion of  the  statute  of  limitations,  and  the  burden  was  upon  the 
plaintiff  to  avoid  the  bar  of  the  statute  as  to  each  one  of  those 
demands.  The  attempt  of  the  plaintiff  to  save  two  of  these 
loans,  one  of  July  20,  1894,  for  il50,  and  the  other  of  Sep- 
tember 3,  1894,  for  $75.00,  by  crediting  *2.50  on  each  of 
them  was  ineffectual  to  accomplish  what  he  desired.  The 
credit,  to  have  that  effect,  must  be  authenticated  and  proved 
to  have  been  a  credit  on  those  claims :  Chambers  v.  Marks, 
supra.  There  was  not  a  scintilla  of  evidence  that  the  defend- 
ant had  ever  acquiesced  in  such  an  appropriation  of  the  pay- 
ment, and  it  was  error  to  leave  that  question  to  the  jury. 

The  judgment  is   reversed   and  a  venire   facias   de  novo 
awarded. 


Youngstown    Electric    Light    Company,   Appellant,  ». 
Butler  County  Poor  District. 

Equity — Mistake — Negligetice^Execufed  contract. 

A  mistake  will  not  be  relieved  against  if  it  is  the  result  of  the  party^s 
own  ne^li^ence,  as  for  instance,  where  he  has  not  taken  the  trouble  to 
read  or  to  have  read  to  jiim  the  paper  he  was  executing,  and  espebially  is 
this  the  case  where  the  application  for  relief  has  been  postponed  until  the 
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contract  has  been  fully  pei*formed  by  both  parties,  and  the  paity  seeking 
relief  does  not  offer  or  is  unable  to  restore  the  other  party  to  his  original 
position. 

In  order  to  justify  a  decree  for  reformation  in  cases  of  pure  mistake,  it 
is  necessary  that  the  mistake  should  have  been  mutual.  Where  the  mis- 
take has  been  on  one  side  only,  the  utmost  that  the  party  desiring  relief 
can  obtain  is  rescission,  not  reformation. 

After  a  poor  house  has  been  completed  under  a  contract  with  the  county 
commissioners  approved  by  a  judge  under  the  Act  of  April  19, 1895,  P.  L. 
38,  a  bill  cannot  be  maintained  by  the  contractors  for  a  reformation  of  the 
contract  on  the  ground  of  mistake,  and  for  the  payment  of  an  amount  in 
excess  of  the  contract  price,  where  the  mistake  alleged  was  in  construct- 
ing the  building  in  accordance  with  plans  and  specifications  of  their  own 
engineer  without  knowledge  that  they  did  not  confonn  to  the  plans  and 
specifications  accompanying  the  contract  and  on  file  in  the  commissioner's 
office.     In  such  a  case  there  is  no  mutual  mistake  as  to  a  material  fact 

Argued  May  12,  1902.  Appeal,  No.  77,  May  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  Butler  Co.,  Sept.  T.,  1901,  No.  3, 
dismissing  bill  in  equity  in  case  of  Youngstown  Electric  Light 
Company,  now  the  Youngstown  Consolidated  Gas  and  Electric 
Company,  v.  Butler  County  Poor  District.  Before  Rice,  P.  J., 
Bbavee,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Bill  in  equity  for  reformation  of  a  contract.  Before 
Geer,  p.  J. 

Demurrer  to  bill. 

The  averments  of  the  bill  are  stated  in  the  opinion  of  the 
Superior  Court. 

JError  asstgned  was  decree  dismissing  the  bill. 

H.  H.  Qoucker^  for  appellant. — The  bill  cannot  fail  for  want 
of  jurisdiction,  for  "  mistake  "  is  one  of  the  subjects  of  original 
jurisdiction  in  chancery,  and  one  of  the  subjects  of  concurrent 
equitable  jurisdiction  under  our  statutes:  Gump's  App.,  65 
Pa.  476 ;  Riegel  v.  American  Life  Ins.  Co.,  140  Pa.  193 ;  Bab- 
cock  V.  Day,  104  Pa.  4 ;  Wilson's  App.,  109  Pa.  606  ;  Goettel, 
V.  Sage,  117  Pa.  298;  Cunningham  v.  Fourth  Baptist  Church, 
169  Pa.  620 ;  Mays  v.  Dwight,  82  Pa.  462 ;  Wilson  v.  Pearl, 
12  Pa.  Superior  Ct.  66;  Brady  v.  Standard  Loan  Assn.,  14 
W.  N.  C.  419. 
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T.  C.  Camphelly  with  him  P.  W,  Lowry^  for  appellee. — A 
contract  entered  into  in  mutual  mistake  may  be  rescinded  on 
discovery  of  the  mistake,  if  parties  can  be  placed  in  their  former 
position.  If  this  cannot  be  done  by  reason  of  something  done 
under  the  contract  before  the  mistake  is  discovered,  the  injured 
party  may  have  compensation  in  damages  recovered  in  a  suit 
for  them:  Blygh  v.  Samson,  137  Pa.  368. 

Opinion  by  Rice,  P.  J.,  July  10, 1902: 

The  commissioners  of  Butler  county,  acting  under  the  au- 
thority confen'ed  by  the  Act  of  June  4,  1879,  P.  L.  78,  and 
being  about  to  erect  buildings  for  the  maintenance  of  the  poor, 
entered  into  a  written  contract  with  the  plaintiff  wherein  the 
latter  agreed  as  follows  :  **  The  contractor,  under  the  direction 
and  to  the  satisfaction  of  the  commissioners  of  said  county, 
and  Owsley  &  Boucherle,  architects,  acting  for  the  purpose  t)f 
the  contract  as  agents  for  said  owner,  shall  and  will  provide 
all  materials  and  perform  all  the  work  mentioned  in  the  speci- 
fications on  file  in  the  commissioners'  office,  as  shown  by  said 
drawings  prepared  by  said  architects  for  installing  a  system  of 
electric  wiling  and  interior  conduits  for  the  same  in  the  new 
County  Home  for  Butler  county,  Pennsylvania,  according  to 
the  aforesaid  plans  and  specifications,  which  have  been  adopted 
and  approved  by  the  commissioners  of  Butler  county,  and  by 
the  court  of  said  county,  which  plans  and  specifications  are 
hereto  attached  and  made  a  part  of  this  contract."  The  price 
named  in  the  contract  was  $1,683.  The  contract  was  approved 
by  the  judge  of  the  court  of  common  pleas  of  the  county,  it 
being  assumed  by  him  and  the  county  commissioners  that 
under  the  Act  of  April  19,  1895,  P.  L.  38,  his  approval  was 
essential. 

The  plaintiff  performed  its  part  of  the  contract  and  has  been 
paid  the  stipulated  price,  but  now  seeks  to  recover  the  addi- 
tional sum  of  $792.60,  for  work  and  materials,  which,  admit- 
tedly, it  was  bound  by  the  contract  to  do  and  furnish.  If  it 
was  not  so  bound,  then  it  is  not  in  need  of  equitable  relief.  The 
grounds  upon  which  it  seeks  to  recover  this  sum  are,  that  its 
bid  was  based  on  plans  and  specifications  accompanying  the 
same,  which  it  supposed  to  be  a  copy  of  the  plans  and  specifica- 
tions of  the  architects,  on  file  in  the  commissioners'  office,  and 
Vol.  XXI — 7 
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that "  the  bids  were  opened  and  read  by  the  commissioners'  clerk, 
and  the  contract  awarded  to  the  plaintiff  company  ....  with- 
out reference  to  or  knowledge  of  the  fact  that  the  said  bid  of 
$1,683  was  based  on  special  plans  and  specifications  prepared 
by  the  engineer  of  the  plaintiff  company,  and  did  not  cover  all 
the  work  and  material  required  by  the  plans  and  specifications 
of  said  architects,  on  file  in  said  commissioners'  office,  and  of 
which  fact  the  said  county  commissioners  and  the  said  plain- 
tiff company,  and  its  general  manager  were  then  alike  igno- 
rant." 

The  prayers  of  the  bill  are :  first,  that  the  terms  of  the  written 
contract,  "  in  so  far  as  the  same  stand  in  the  way  of  the  plain- 
tiff's recovery  for  said  extra  work  and  material,  be  set  aside  and 
treated  as  naught ;  "  second,  that  the  defendant  be  required  to 
pay  to  the  plaintiff  the  sum  of  $792.60,  which,  it  is  alleged,  was 
the  actual  cost  and  expense  of  the  work  and  material  not  called 
for  by  the  plans  and  specifications  which  accompanied  its  bid. 

The  contract,  as  reformed  in  accordance  with  the  prayers  of 
the  bill,  would  obligate  the  defendant  to  pay  $1,683  for  the 
work  and  materials  covered  by  the  plaintiff's  bid,  and  what 
they  were  reasonably  worth  for  the  work  and  materials  not 
included  therein.  There  are  several  well  founded  objections 
to  granting  the  relief  prayed  for. 

In  the  first  place,  the  result  would  be  to  substitute  another 
contract  for  that  approved  by  the  court,  which,  assuming  this 
to  be  a  "  county  building,"  would  be  violative  of  the  provisions 
of  the  act  of  1895,  as  is  clearly  shown  in  the  opinion  of  the 
learned  judge  below.  We  are  not  prepared  to  decide  that  the 
act  of  1895  does  not  apply. 

But  assuming  that  it  is  not  a  county  building  within  the 
meaning  of  that  act — ^a  point  upon  which  it  is  not  necessary  at 
this  time  to  express  a  more  decided  opinion — the  unavoidable 
inference  from  the  facts  averred,  tiiken  in  connection  with 
what  is  omitted  to  be  averred  in  the  bill,  is,  that  the  plaintiff's 
mistake,  if  any,  was  due  to  its  own  negligence.  The  plans 
and  specifications  upon  which  the  commissioners  invited  bids 
were  on  file  in  their  office  and  were  accessible  to  the  plaintiff ; 
it  is  not  alleged  in  the  bill  that  the  plaintiff  was  induced  to 
suppose  that  the  plans  and  specifications,  prepared  by  its  en- 
gineer, were  copies  of  those  filed  in  the  commissioners'  office,  by 
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anything  that  was  said,  done  or  omitted  by  the  commissioners  or 
their  agent ;  nor  does  it  appear  what  induced  the  plaintiff  to 
80  suppose.  The  bill  is  silent  upon  that  subject.  Further, 
the  contract  recites  that  the  plans  and  specifications  prepared 
by  the  architects  and  approved  by  the  commissioners  and  the 
court  were  attached  to  and  made  part  thereof,  and  there  is 
nothing  in  the  bill  to  contradict,  qualify  or  explain  this  re- 
cital. Presumably,  therefore,  they  were  before  the  parties 
when  the  contract  was  executed  and  the  plaintiff's  officer  had 
full  opportunity  to  inspect  them  befoi-e  signing.  If  he  ex- 
amined them,  he  must  have  seen  that  they  did  not  conform 
to  the  plan  and  specifications  prepared  by  the  plaintiff's  en- 
gineer ;  if  he  signed  the  contract  without  examining  them  he 
was  inexcusably  negligent.  The  general  rule  is,  that  a  mis- 
take will  not  be  relieved  against  if  it  is  the  result  of  the 
party's  own  negligence,  as  for  instance,  where  he  has  not  taken 
the  trouble  to  read,  or  to  have  read  to  him,  the  paper  he  was 
executing :  Bispham's  Equity,  sec.  191 ;  Greenfield's  Estate, 
14  Pa.  489,  496 ;  Pennsylvania  R.  R.  Co.  v.  Shay,  82  Pa.  198 ; 
Susquehanna  Mutual  Fire  Ins.  Co.  v.  Swank,  102  Pa.  17  ; 
Lewis  V.  Dunlap,  5  Pa.  Superior  Ct.  625.  Especially  is  this  the 
case  where  the  application  for  relief  has  been  postponed  until  the 
contract  has  been  fully  performed  by  both  parties,  and  the  party 
seeking  relief  does  not  offer  or  is  unable  to  restore  the  other 
party  to  his  original  position.  ^'An  instrument  may  be  re- 
formed in  cases  of  fraud,  accident  or  mistake,  but  where  the 
mistake  was  the  result  of  the  supine  negligence  of  a  party  who 
sleeps  upon  Ms  rights  until  other  duties  and  I'esponsibilities  have 
grown  up,  the  law  will  not  help  him  : "  Paxson,  J.,  in  Susque- 
hanna Mutual  Fire  Ins.  Co.  v.  Shanks,  supra.  If  the  plaintiff 
exercised  ordinary  prudence,  and  had  due  regard  for  the  terms 
of  the  contract  it  had  undertaken  to  perform,  it  is  difficult  to 
see  how  it  could  have  avoided  discovering  the  discrepancy  be- 
tween the  plans  and  specifications  prepared  by  its  engineer  and 
those  attached  to  and  made  part  of  the  contract,  before  it  en- 
tered upon  performance.  If  it  had  moved  then  to  be  relieved 
from  its  contract,  its  position  would  be  much  better ;  for  if  the 
contract  had  been  set  aside  at  that  time,  the  commissioners 
might  have  entered  into  a  contract  with  another  party,  which, 
possibly,  would  have  been  more  advantageous  to  the  county 
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than  that  which  the  plaintiff  now  seeks  to  have  established 
and  enforced.  The  importance  of  a  firm  enforcement  of  the 
principles  above  stated,  where  contracts  for  public  improve- 
ments awarded  after  competitive  bidding,  are  involved,  cannot 
be  overestimated.  To  hold  them  to  be  of  slight  importance  would 
be  to  offer  a  premium  upon  gross  carelessness,  if  not  worse. 

There  are  other  principles  applicable  to  the  case,  which  have 
been  thus  stated :  "  The  mistake  may  consist  either  in  the  cir- 
cumstance that  the  instrument  by  which  the  parties  designed 
to  express  their  intention  does  not  so  express  it,  or  does  not 
express  it  accurately ;  or  in  the  circumstance  that  the  intention 
of  the  parties,  though  correctly  expressed,  has,  nevertheless, 
been  reached  through  some  misapprehension  or  ignorance.  In 
one  case  the  intention  is  erroneously  expressed ;  in  the  other 
the  intention  is  founded  on  error.  Tlie  relief  pertinent  to  the 
first  case  is  correction;  to  the  second  rescission:"  Bispham's 
Equity,  sec.  190.  "  To  reform  a  contract,  and  then  enforce 
it  in  its  new  shape,  calls  for  a  much  greater  exercise  of  the 
power  of  a  chancellor  than  simply  to  set  the  transaction  aside. 
Reformation  is  a  much  more  delicate  remedy  than  rescission. 
Hence,  in  order  to  justify  a  decree  for  reformation  in  cases  of 
pure  mistake,  it  is  necessary  that  the  mistake  should  have  been 
mutual.  Where  the  mistake  has  been  on  one  side  only,  the  ut- 
most that  the  party  desiring  relief  can  obtain  is  rescission,  not 
reformation :  "  Bispham's  Equity,  sec.  469.  We  are  speak- 
ing now  of  a  case  of  pure  mistake,  and  not  of  a  case  where 
there  is  mistake  on  one  side  and  fraud  on  the  other.  It  is 
clear  that  no  mistake  was  made  in  the  expression  of  the  inten- 
tion of  the  parties.  Both  parties  intended  to  enter  into  a  con- 
ti-act  whereby  the  plaintiff  would  be  obligated  to  do  the  work  and 
furnish  the  materials  required  by  the  plans  and  specifications, 
which  had  been  prepared  by  the  architects,  adopted  by  the  com- 
missionera  and  approved  by  the  court.  When  it  is  said  that 
equity  will  reform  a  written  agreement  so  as  to  express  and 
carry  out  the  intention  of  the  parties,  the  intention  meant  is  the 
intention  of  both  parties  as  to  something  upon  which  their  minds 
actually  met.  It  seems  clear,  therefore,  that  the  case  is  not  one 
in  which  a  reformation  of  the  instrument,  by  increasing  the  price 
to  be  paid,  or  by  substituting  the  plans  and  specifications  pre- 
pared by  the  plaintiff's  engineer  for  the  plans  and  specifici^tions 
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adopted  and  approved  as  aforesaid  and  attached  to  and  made 
part  of  the  contmct,  would  be  warranted.  To  thus  decree 
would  be  to  hold  the  defendant  to  a  contract  which  the  com- 
missioners did  not  intend  to  make,  and  to  which  they  never  as- 
sented. Is  a  case  warranting  a  cancelation  of  the  contmct  pre- 
sented? The  plaintiff  intended  to  enter  into  the  contract,  that 
was  entered  into.  It  did  not  intend  to  enter  into  a  contract  to 
do  part  of  the  work  and  to  furnish  part  of  the  materials.  Its 
mistake  was  as  to  what  the  plans  and  specifications,  made  part 
of  the  contract,  required.  It  is  inferable  that  had  it  not  been  for 
this  mistake  it  would  not  have  entei-ed  into  the  contract.  Its 
intention  was  not  erroneously  expressed  in  the  contract,  but  it 
was  reached  through  misapprehension  or  ignorance,  for  which 
it,  alone,  was  responsible.  But  it  is  scarcely  conceivable  that 
the  commissioners  did  not  know  what  those  plans  and  specifi- 
cations required  or  were  under  any  misapprehension  as  to  that 
matter  ;  at  least  it  is  not  alleged  in  the  bill.  As  alleged  in  the 
bill,  the  commissioners'  mistake  consisted  in  their  ignorance  of 
**  the  fact  that  the  said  bid  of  *1,683  was  based  on  special  plans 
and  specifications  prepared  by  the  engineer  of  the  plaintiff  com- 
pany, and  did  not  cover  all  the  work  and  material  required  by 
the  plans  and  specifications  "  on  file  in  the  commissioners'  office. 
Neither  ignorance  nor  misapprehension  on  their  part  as  to  what 
the  latter  required,  which  is  the  material  fact,  is  distinctly  al- 
leged. There  was  not  mutual  mistake  as  to  a  material  fact. 
This  considjeration,  taken  in  connection  with  the  fact  that  the 
plaintiff^s  mistake,  if  any,  was  due  to  its  own  negligence,  the  fact 
that  application  for  relief  was  not  made  until  after  the  contract 
had  been  fully  performed  and  the  plaintiff  had  obtained  all  the 
benefits  it  secured,  and  the  fact  that  it  is  now  impossible  to  put 
the  other  party  in  statu  quo,  is  fatal  to  the  plaintiff's  case,  even 
if  it  be  conceded  that  the  act  of  1895  does  not  apply. 

The  decree  is  affirmed,  the  costs  to  be  paid  by  the  appel- 
lant. 


Digitized  by  CjOOQ IC 


102  LANCE  V,  CALVERT,  Appellant. 

SjlIaboB— Charge  of  Court.    [21  Pa.  Superior  Ct. 


Lance  v.  Calvert,  Appellant. 

Promissory,  note — Filling  in  date — Joint  maker. 

When  one  who  has  signed  a  note,  leaving  the  date  blank,  delivers  it  in 
that  condition  to  a  joint  maker  for  the  purpose  of  raising  money  upon  it, 
he  thereby  impliedly  autiiorizes  tiiat  juiiit  maker  to  fill  in  the  date  as  of 
the  time  when  the  note  is  actually  negotiated. 

In  an  action  on  a  joint  note  where  the  appearance  of  the  note  indicated 
that  the  date  had  not  been  wiitten  at  the  time  when  the  first  joint  maker 
signed  the  note,  and  the  plaintiff  testified  that  the  second  signer  brought 
the  note  to  him  and  filled  in  the  blank  at  his  request,  and  there  is  testi- 
mony that  the  first  joint  maker  was  subsequently  shown  the  note  and  said 
that  be  had  signed  it  and  made  no  objection  as  to  the  date,  tliere  is  sufli- 
cient  evidence  to  warrant  the  jury  in  finding  that  the  first  joint  maker  had 
ratified  and  adopted  the  instrument  in  the  condition  in  which  it  was  when 
presented  to  him. 

Argued  May  14, 1902.  Appeal,  No.  78,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  March  T.,  1900,  No.  272, 
on  verdict  for  plaintiff  in  case  of  Abram  Lance  v.  William  M. 
Calvert  et  al.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  on  a  promissoiy  note.    Before  Wilson,  P.  J. 

At  the  trial  it  appeared  that  the  note  in  suit  was  signed  hj 
W.  M.  Calvert  and  Hugh  Morrow.  The  note  upon  its  face 
showed  that  the  date  had  been  changed  and  had  apparently 
not  been  written  when  Morrow  signed  the  note.  The  plaintiff 
testified  that  Calvert  brought  him  the  note  with  Morrow's 
name  on  it,  and  that  Calvert,  at  plaintiff's  request,  wrote  in  the 
date. 

The  court  charged  in  part  as  follows : 

[There  is  another  element  in  the  case,  which,  if  you  should 
find  as  a  fact  that  there  had  been  a  change  of  the  dates  on  the 
note,  and  that  there  could  Vie  no  recovery,  upon  a  considera- 
tion of  that  phase  of  the  case,  against  Hugh  Morrow,  will  re- 
quire your  consideration ;  the  plaintiff  further  alleges  that  on 
or  about  August  10,  1896,  Hugh  Morrow  was  shown  the  note 
in  question,  and  that  he  acknowledged  in  the  presence  of  Abram 
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Lance  and  James  Lance  that  he  had  executed  that  note,  or 
expressed  himself  to  that  effect ;  the  court  does  not  attempt  to 
use  the  language  of  the  witness,  but  only  to  call  your  attention 
to  the  allegation  of  the  plaintiff  of  a  subsequent  acknowledg- 
ment of  the  execution  of  this  particular  note.]  [2]  [The  de- 
fendant denies  that  he  saw  this  note  at  the  time  alleged,  or  that 
he  saw  it  or  heard  of  it  until  the  latter  part  of  May  or  in  June, 
1899.  The  denial  of  Hugh  Morrow  that  he  was  shown  the  note 
as  alleged  by  the  plaintiff  and  his  brother,  James  Lance,  is  cor- 
roborated by  the  other  defendant,  William  M.  Calvert,  who  al- 
leges that  upon  that  occasion,  the  time  designated  being  the 
time  of  the  payment  of  the  $500,  Morrow  was  not  there  in  per- 
son, and  that  he,  Calvert,  paid  the  money  for  Morrow,  lifted 
the  old  note  and  gave  a  note  for  $54.50,  which  had  previously 
been  signed  by  Morrow  and  handed  to  him,  as  security  for  that 
interest.  On  this  phase  of  the  case  we  have  the  testimony  of 
the  plaintiff  and  his  brother  as  to  what  occurred  at  or  about 
that  time  as  to  the  payment  of  the  money,  and  the  conversation, 
and  the  alleged  fact  of  the  showing  of  the  note  to  the  defend- 
ant Morrow.  On  the  part  of  the  defense  we  have  the  testi- 
mony of  Calvert  and  Morrow,  in  which  they  deny  the  plaintiff's 
statement  as  to  what  occurred  on  that  occasion. 

[If  on  this  phase  of  the  case  you  determine  that  there  had 
been  an  alteration  of  the  note  such  as  would  relieve  Hugh  Mor- 
row from  liability  thereon,  then  if  you  find  that  the  note  was 
shown  by  the  plaintiff  to  the  defendant  Morrow,  and  that  it 
was  in  the  same  condition  then  as  now,  and  that  Morrow  as- 
sented at  that  time  to  the  fact  that  he  had  executed  that  note, 
then  he  would  be  estopped  from  setting  up  as  defense  the  fact 
of  any  change  having  been  made  in  the  note ;  because  if  you 
find  from  the  evidence  that  there  was  an  alteration  in  the  note 
»uch  as  would  relieve  him  from  liability,  if  he  afterwards  as- 
sented to  it,  having  it  in  his  possession,  being  able  to  detect  its 
condition,  or  to  see  its  condition,  that  he  would  be  estopped 
from  setting  up  the  fact  of  the  alteration  as  against  recovery 
in  this  action.]  [3] 

Your  first  question  is,  was  this  note  changed,  that  is,  the 
date  of  it  changed?  We  say  to  you  that  if  it  was,  that  would 
be  a  material  change,  and  such  as  would  avoid  the  note  if  it  had 
been  changed  without  the  knowledge  or  consent  of  the  defend- 
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ant  Morrow.  If  it  was  so  changed,  then  your  verdict  should 
be  for  the  defendant  so  far  as  Morrow  is  concerned. 

[If  it  was  not  changed,  if  it  was  signed  in  blank  and  taken 
to  Lance  by  the  defendant  Calvert,  and  he  there  inserted  the 
date,  no  matter  whether  it  was  in  other  ink  or  how  it  were  done, 
if  it  was  signed  in  blank  and  at  the  time  of  getting  the  money 
the  date  was  filled  in,  then  the  defendant  Morrow  would  be 
liable,  as  well  as  the  other  defendant,  Calvert,  for  the  money  due 
upon  the  note.]  [4] 

[If  there  had  been  an  apparent  change  or  alteration  of  the 
note,  and  that  was  afterwards  acquiesced  in  or  consented  to 
by  the  defendant  Morrow,  then  he  would  be  liable ;  if  not,  then 
he  would  not  be  liable  in  this  suit,  and  your  verdict  should  be 
for  the  defendant.]  [5] 

Verdict  and  judgment  for  plaintiff  for  $922.50.  Defendant 
appealed. 

Errors  assigned  were  (1)  admission  of  note  in  evidence. 
(3-5)  Above  instructions,  quoting  them. 

J.  F.  Reedy  with  him  J,  F.  McNaul  and  Robert  Ritchie^  for  ap- 
pellant.— The  true  test  as  to  whether  the  alteration  is  or  is  not 
material,  is  whether  the  written  instrument  speaks  identically 
the  same  language  after  the  alteration  as  it  did  before :  Heffner 
V.  Wenrich,  32  Pa.  424 ;  Stephens  v.  Graham,  7  S.  &  R.  608. 

There  was  not  a  scintilla  of  evidence  to  show  that  Morrow's 
attention  was  called  to  the  condition  of  the  note,  the  apparent 
alteration  or  the  different  inks.  The  mere  acknowledgment  of 
his  signature  would  not  be  sufficient  to  estop  Morrow  from 
setting  up  as  a  defense  the  alteration  in  the  instrument. 

A,  P.  Marshal^  with  him  J.  L.  Holmes^  for  appellee,  cited : 
MUler  V.  Stark,  148  Pa.  166. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902: 
The  defendants  were  joint  makera  of  the  promissory  note 
upon  which  this  action  was  brought.  It  was  contended  in  the 
court  below  that  it  was  apparent  upon  the  face  of  the  instru- 
ment that  the  date  had  been  changed.  The  court  upon  inspec- 
tion of  the  instrument  so  held  and  required  the  plaintiff  to  pro- 
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dace  evidence  explaining  the  alteration  before  admitting  the 
note  in  evidence.  The  plaintiff  testified  that  when  Calvert 
brought  to  him  the  note  for  the  purpose  of  obtaining  the  money 
the  date  was  blank,  that  he  called  Calvert's  attention  to  this, 
saying,  "  It  ain't  right,  the  month  ain't  on  it  nor  the  year ; " 
that  Calvert  replied,  "  I  can  fix  that  when  the  other  is  all  right." 
He  testified  that  he  gave  Calvert  a  pen  and  ink  and  that  the 
latter  then  filled  in  the  blank  for  the  date  in  the  manner  in 
which  it  appeared  upon  the  note  at  the  trial.  He  also  testified 
that  when,  on  August  10,  1896,  he  spoke  to  Morrow  about  this 
note,  the  latter  asked  to  see  it,  that  plaintiff  got  the  note  and 
showed  it  to  him  and  that  Morrow  said,  "  Yes,  I  signed  that 
note  for  Mr.  Calvert."  James  Lance  testified  that  he  was  pres- 
ent when  the  plaintiff  showed  the  note  to  Hugh  Morrow,  and 
that  MoiTow  said  it  was  all  right. 

When  one  who  has  signed  a  note,  leaving  the  date  blank, 
delivers  it  in  that  condition  to  a  joint  maker  for  the  purpose 
of  raising  money  upon  it,  he  thereby  impliedly  authorizes  that 
joint  maker  to  fill  in  the  date  as  of  the  time  when  the  note  is 
actually  negotiated.  If  Morrow  signed  the  note  and  delivered 
it  to  Calvert,  leaving  the  date  blank,  for  the  puipose  of  raising  • 
money  upon  it,  and  Calvert  filled  in  the  date  when  the  note 
was  actually  negotiated.  Morrow  was  bound  by  his  act.  If  the 
testimony  of  Lance,  that  Morrow  filled  in  the  date  just  as  it 
appeared  upon  the  note  at  the  trial,  was  true,  then  anything 
that  might  have  been  suspicious  in  the  appearance  of  the  note 
was  explained,  the  plaintiff  had  met  the  burden  by  law  imposed 
upon  him  and  there  was  no  error  in  admitting  the  note  in  evi- 
dence: Miller  v.  Stark,  148  Pa.  165;  Hartley  &  Company  v. 
Corboy,  150  Pa.  23  ;  Cmighead  v.  McLoney,  99  Pa.  211. 

The  evidence  of  the  ratification  of  the  note  by  Morrow,  on 
August  10,  1896,  was  contradicted,  and  the  facts  were  for  the 
jury  under  the  conflicting  testimony.  The  defendant  requested 
the  court  to  charge  that :  ••  Even  if  the  jury  did  believe  that 
Lance  showed  the  $700  note  to  Morrow,  and  he  took  the  note 
in  his  own  hands,  unless  Morrow's  attention  was  called  to  the 
change  or  alteration  in  the  note  and  he  noticed  that,  it  would 
not  be  satisfactory  evidence  to  hold  Morrow."  This  point  was 
refused,  which  ruling  is  the  subject  of  the  seventh  and  eighth 
assignments  of  error.     We  are  not  convinced,  in  view  of  the 
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evidence  in  the  case,  that  this  ruling  was  erroneous.  Whether 
the  date  of  the  note  had  actually  been  changed  was  a  question 
of  fact  for  the  jury,  and  whether  if  there  had  been  an  alteration 
it  was  of  such  a  character  that  Morrow  ought  to  have  seen  it 
was  also  for  the  jury  to  determine.  If  the  note  had  been 
changed  it  was  within  the  power  of  Morrow,  in  the  absence  of 
evidence  that  the  change  involved  a  crime,  to  acquiesce  in  and 
ratify  the  alteration:  Kennedy  v.  Lancaster  County  Bank, 
18  Pa.  347 ;  Nesbitt  v.  Turner,  155  Pa.  429.  If  Morrow  asked 
to  see  the  note,  and  having  taken  it  into  his  hands  examined 
it  and  said,  '^  Yes,  I  signed  that  note  for  Mr.  Calvert,"  or  "  It 
is  all  right,"  that  was  sufficient  to  warrant  a  finding  that  he 
ratified  and  adopted  the  instrument  in  the  condition  in  which 
it  then  was.  If  there  was  anything  in  the  character  of  the  in- 
strument, or  the  circumstances,  which  might  have  misled  him 
into  a  mistaken  acquiescence,  such  matters  were  for  the  con- 
sideration of  the  jury. 
The  judgment  is  affirmed. 


Skillen  v.  Logan,  Appellant. 

Lease-'RoyaUies— Covenant, 

Where  a  lease  contains  an  absolute  and  unqualified  covenant  to  operate 
a  quarry  as  it  existed  at  the  time  the  lease  was  executed,  and  a  provision 
for  a  minimum  annual  ro3-alty  if  the  quarry  should  not  be  operated,  and 
also  a  provision  that  the  lessee  should  have  the  light  to  construct  another 
switch  on  the  leased  premises,  the  defendant  cannot  in  a  suit  for  royalty 
defend  on  the  ^ound  that  a  railroad  company  refused  to  put  in  a  new 
switch  until  a  contract  which  it  had  with  the  lessor  should  be  canceled  in 
so  far  as  it^i  application  to  a  new  switch  was  concerned.  In  such  a  case 
where  the  evidence  shows  that  the  quarry  had  been  operated  at  a  profit 
immediately  prior  to  the  lease,  the  question  whether  the  plaintiff  wilfully 
refused  to  fulfill  his  covenant  was  purely  a  question  of  fact  for  the  jury. 

Where  pailies  contract  for  a  thing  to  be  done  and  the  damages  for  not 
doing  it,  it  is  never  open  to  the  covenantor  to  say  that  the  thing  he  obli- 
gated himself  to  do  would  not  be  as  profitable  to  him  as  he  expected  it 
would  be  when  he  made  his  contract. 

Argued  May  14,  1902.  Appeal,  No.  79,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Beaver  Co.,  June  T.,  1900, 
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No.  210,  on  verdict  for  plaintiff  in  case  of  Lory  Skilleu  y.  Ira 
W.  Logan.  Before  Rice,  P.  J.,  Bbavbb,  Orlady,  W.  W. 
POETBB  and  W.  D.  Fobtbb,  JJ.     AflSrmed. 

Assumpsit  for  minimum  royalty  under  a  quarry  lease. 
Before  Wilson,  P.  J. 

At  the  trial  it  appeared  that  on  May  9,  1899,  defendant 
leased  a  quarry  in  North  Sewickley  township  from  the  plain- 
tiff. 

The  court  charged  in  part  as  follows : 

The  defendant  alleges  that  under  the  terms  of  agreement 
the  plaintiff  granted  him  the  privilege  of  building  or  having 
another  switch  erected  into  the  quarry ;  and  that,  by  reason  of 
a  special  conti-act  existing  between  the  Pittsburg  Company 
and  Matthew  Skillen,  the  deceased  husband  of  the  plaintiff, 
wherein  the  switching  charges  had  been  fixed  at  twenty-five 
cents  per  car,  that  the  Pittsburg  &  Lake  Erie  Railroad  Com- 
pany, operating  the  Beaver  &  EUwood  Railway,  refused  to  put 
in  the  switch,  unless  the  switching  charges  of  twenty-five  cents 
agreed  upon  between  Matthew  Skillen  and  the  Pittsburg 
Company, — and  this  agreement  descending  to  the  heira  and 
assigns  of  the  one  and  the  assigns  of  the  other — were  released 
and  the  usual  charges  agreed  to  be  paid. 

Under  the  terms  of  the  agreement  the  plaintiff  leased  the 
quarry  for  a  certain  rate  per  car.  In  that  agreement  she  agreed 
with  the  defendant  tliat  he  was  to  *'  have  the  right  to  use  the 
switch  now  located  and  constructed  along  said  lease,  and  shall 
also  have  the  right  to  construct  another  switch  from  the  main 
track  of  the  Beaver  &  EUwood  Railway  through  and  into  said 
leased  premises,  beginning  the  same  at  the  north  of  the  north- 
em  limit  of  the  premises  hereby  leased,  and  extending  the  same 
into  the  above  described  land  across  the  southwestern  comer  of 
the  land  lying  to  the  north  of  the  hereinbefore  described  land, 
provided  the  lease  of  said  adjoining  premises  shall  consent 
thereto."  This  is  one  of  the  provisions  of  the  lease.  Another 
provision  is  that :  **  It  is  agreed  that  if  the  charges  by  the  rail- 
road company  for  switching  cars  to  and  from  the  Beaver  & 
EUwood  Railway  shaU  exceed  the  sum  of  twenty-five  cents 
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per  car,  such  excess  shall  stand  as  a  credit  upon  the  royalty 
herein  reserved  and  stipulated  when  paid  b}*^  second  party." 

You  will  observe,  gentlemen,  that,  under  the  terms  of  this 
lease,  the  plaintiff  granted  the  right  of  the  use  of  the  switch 
which  was  located  and  built  in  the  quarry,  and  also  the  priv- 
ilege or  right  of  erecting  another  switch  over  and  across  the 
same  for  the  purpose  of  operating  it.]  [1] 

The  defendant  asks  to  be  relieved  from  the  payment  of  the 
rental  under  this  lease,  by  reason,  as  he  alleges,  of  the  fact 
that  the  plaintiff  refuses  to  release  the  twenty-five  cent  per 
car  charges,  and  that  the  Pittsburg  &  Lake  Erie  Railroad  Com- 
pany would  not  put  in  an  additional  switch  which  the  lease 
gave  the  privilege  to  the  defendant  to  put  in  unless  that  was 
released.  The  plaintiff  does  not  bind  herself  in  this  agreement, 
in  leasing  this  quarry  to  the  defendant,  for  more  than  the  use 
of  the  switch  which  is  now  there,  and  the  right  to  build  a 
switch  across  the  premises.  It  was  not  incumbent  upon  her, 
neither  could  it  have  been  required  of  her  by  the  defendant  to 
release  any  agreement  which  she  had  relative  to  the  switching 
charges  running  with  this  land ;  so  that,  unless  it  was  impos- 
sible for  the  defendant  to  operate  this  quarry  without  another 
switch,  and  he  had  made  every  effort  to  procure  the  erection 
of  a  switch  on  the  premises  for  the  purpose  of  operating  the 
quarry,  and  could  not  procure  the  same,  he  would  not  be  re- 
lieved from  the  payment  of  the  rental  or  royalty.  Now,  you 
understand  that  there  is  nothing  in  the  lease  which  would  bind 
or  require  the  plaintiff  to  release  the  switching  charges  of 
twenty-five  cents  per  car  that  an  additional  switch  might  be 
put  in,  unless  it  precluded  absolutely  the  operation  of  the 
quarry.  She  did  not  undertake,  when  she  made  the  lease,  to 
procure  a  switch  from  the  Pittsburg  &  Lake  Erie  Railroad 
Company ;  she  only  granted  the  right  to  the  defendant  to  erect 
one  upon  the  land,  and  the  right  to  use  the  switch  was  there. 
If,  however,  the  Pittsburg  &  Lake  Erie  Railroad  Company 
placed  this  condition  upon  the  erection  of  a  switch  there,  and 
it  was  impossible  for  the  defendant  to  operate  the  quarry  with- 
out this  additional  switch,  then  he  would  be  relieved  from  the 
payment  of  this  money,  as  it  would  be  no  fault  on  his  part  if 
he  made  an  honest  effort  to  meet  the  requirement  of  the  Pitts- 
burg &  Lake  Erie  Railroad  Company,  and  they  refused  to  put 
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the  switch  in  unless  the  other  contract  held  by  Mrs.  Skillen 
was  released,  thereby  rendering  it  impossible  for  him  to  operate 
the  quarry.  This  is,  in  brief,  the  legal  position  as  the  court 
understands  it  in  this  case,  there  being  no  requirement,  under 
the  interpretation  of  this  contract,  or  lease  of  this  quarry, 
on  the  part  of  the  plaintifif  to  release  her  twenty-live  cent 
rate.]   [2] 

[And  we  might  say  that  this  was  advantageous  to  the  de- 
fendant, because  of  the  twenty-five  cent  rate,  of  which  the 
plaintiff  in  the  case  gives  him  the  advantage,  agreeing,  if  he  is 
required  to  pay  more  than  twenty-five  cents  per  car  for  the 
moving  of  the  cars  to  the  Pennsylvania  Railroad,  she  would 
allow  that  as  a  rebate  on  the  rental,  this  excess  again  to  be 
assigned  to  her ;  so  that  that  was  rather  an  advantage  to  the 
defendant  so  far  as  the  operation  of  the  quarry  was  concerned, 
unless  that  stood  as  a  barrier  in  the  hands  of  the  Pittsburg  & 
Lake  Erie  Railroad  Company  to  the  erection  of  an  additional 
switch,  and  that  additional  switch  was  necessary  for  the  opera- 
tion of  the  quarry ;  if  it  were  not,  then  the  defendant  would 
be  liable  to  the  plaintiff  for  the  rental ;  if  it  were,  then  your 
verdict  should  be  for  the  defendant.]   [3] 

[It  matters  not  in  this  case  what  rights  of  action  the  plain- 
tiff may  have  against  any  other  person.  If  the  plaintiff  has  a 
right  of  action  she  has  a  right  to  choose  whom  she  will  bring  in 
here  ;  and  it  is  not  for  the  court  to  determine  here  whether  the 
plaintiff  should  have  a  right  of  action  still  against  the  Pitts- 
burg &  Lake  Erie  Railroad  Company,  or  whether  her  right  of 
action  is  against  the  defendant.  That  is,  she  has  a  right  of  ac- 
tion here  in  this  case,  and  if  the  evidence  warrants  it  under 
the  instructions  of  the  court  is  entitled  to  a  verdict.]   [4] 

[Another  element  of  the  case  on  the  part  of  the  defendant 
is  that  sometime  after  considerable  negotiating  with  the  rail- 
road company,  and  frequent  visits  on  tlie  part  of  the  plaintiff 
to  the  defendant's  office  in  Rochester,  that  she  rather  forcibly 
said  she  would  get  a  switch  in.  Now,  the  defendant  alleges 
that  she  told  him  not  to  bother  any  more  about  it,  that  she 
would  get  the  switch  in,  thereby  taking  the  position  that  he 
was  relieved  from  opemting  the  quany  until  she  procured  the 
switch.  The  same  principle  would  hold  good  as  in  the  former 
instructions  that  were  given  you ;  if  that  switch  were  necessary 
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for  the  operation  of  this  quarry,  the  fact  that  the  quaiT}'  had 
not  been  operated  for  some  months,  and  the  matter  had  been 
before  these  people  and  nothing  having  been  done,  would  be 
an  element  to  consider  in  connection  with  what  occurred  at 
that  time  between  the  parties ;  if  she  told  him  that  she  released 
him  from  the  lease ;  but  the  fact  remains  that  the  defendant 
still  retains  the  lease  which  he  had  upon  the  premises,  and  un- 
der the  terms  of  that  lease  was  bound  for  the  rental,  unless  he 
was  absolutely  prevented  from  operating  the  lease  because  they 
could  not  get  a  switch  in,  and  they  could  not  get  a  switch  in 
because  the  plaintiff  was  in  the  way  and  refused  to  acquiesce 
in  cei-tain  matters  and  conditions  that  were  imposed  by  the 
railroad  company.  Whether  the  railroad  company  had  any 
right  to  demand  these  conditions  would  be  anodier  question ; 
and  whether  or  not  the  plaintiff  would  have  the  right  of  action 
against  the  railroad  is  another  question.  The  only  matter 
which  you  must  consider  is  whether  in  this  case  the  defendant 
is  liable  to  the  plaintiff  for  the  rental  under  the  terms  of  this 
lease.]  [6] 

Plaintiff  presented  this  point : 

1.  If  the  jury  find  that  the  quarry  can  be  operated  with  the 
switch  now  on  said  leased  premises,  which  the  defendant  has 
the  use  of  by  the  terms  of  the  lease,  your  verdict  should  be  for 
the  plaintiff.     Answer :  This  point  is  aflSrmed.  [6] 

Verdict  and  judgment  for  plaintiff  for  $539.50.  Defendant 
appealed. 

ErrovB  assigned  were  (1-6)  above  instructions,  quoting  them. 

J.  F.  Reed^  for  appellant. 

Winfield  S.  Moore,  with  him  Alfred  S.  Moortj  for  appellee. 

Opinion  by  Orlady,  J.,  July  10, 1902 : 

This  action  of  assumpsit  was  brought  to  recover  rent  or  roy- 
alty, alleged  to  be  due  according  to  the  terms  of  an  article  of 
agreement  or  lease,  entered  into  between  the  parties,  under 
which  the  plaintiff  leased  a  quarry,  located  on  the  line  of  the 
Pittsburg  &  Lake  Erie  Railroad,  for  the  purpose  of  mining 
and  removing  stone  therefrom.     The  quarry  had  been  opened 


Digitized  by  VjOOQIC 


SKILLEN  V.  LOGAN,  Appellant.  Ill 

106,  (1902).]  Opinion  of  the  Coui-t. 

and  opemted  for  some  time,  and  in  the  lease  it  was  stipulated 
as  follows  :  "  Said  lessee  sliall  have  the  right  to  use  the  switch 
now  located  and  constructed  along  said  lease,  and  shall  also 
have  the  right  to  construct  another  switch  from  the  main  track 
of  the  Beaver  &  Elwood  Railway  through  and  on  to  said  leased 
premises.  ...  It  is  agreed,  if  the  charge  for  switching  cars 
to  and  from  the  Beaver  &  Elwood  Railway  shall  exceed  the 
sum  of  twenty-five  cente  per  car,  such  excess  shall  stand  as  a 
credit  on  the  royalty  herein  reserved  and  stipulated,  when  paid 
by  said  second  party."  It  appears  that  the  Beaver  &  Elwood 
Railway  Company  in  securing  their  right  of  way  had  entered 
into  an  agreement  with  Matthew  Skillen,  (now  deceased)  the 
husband  of  the  plaintiff,  to  put  in  switch  connections  with  this 
quarry,  and  not  to  charge  more  than  twenty-five  cents  freight  per 
car  to  the  connecting  main  line.  The  defense  to  the  plaintiff's 
claim  was  that  the  railroad  company  refused  to  extend  the  switch 
already  in  at  the  request  of  the  defendant,  or  to  furnish  cars  to 
be  opemted  over  the  siding,  unless  he  could  secure  a  cancelation 
of  the  contract  between  the  Beaver  &  Elwood  Railway  Com- 
pany and  Matthew  Skillen,  and  would  pay  at  the  rate  of  seventy- 
five  cents  per  car.  The  plaintiff  refused  to  cancel  the  agreement, 
and  the  defendant  did  not  do  anything  further  toward  operating 
the  quarry.  The  agreement  provided  that  f 500  "  shall  be  the 
minimum  amount  of  royalty  which  said  lessee  shall  pay  to  the 
lessor  by  virtue  of  the  within  lease  annually,"  and  this  action 
was  brought  at  the  expiration  of  the  first  year.  The  case  was 
submitted  to  the  jury  in  affirmance  of  the  plaintiff's  first  point, 
as  follows  :  "  If  the  jury  find  that  the  quaiTy  can  be  operated 
with  the  switch  now  on  said  leased  premises,  which  the  de- 
fendant has  the  use  of,  by  the  terms  of  the  lease,  your  verdict 
should  be  for  the  plaintiff  ;  "  and,  in  the  charge,  the  jury  were 
instructed :  *'  If,  however,  the  Pittsburg  &  Lake  Erie  Railroad 
Company  placed  this  condition  upon  the  erection  of  a  switch 
there,  and  it  was  impossible  for  the  defendant  to  operate  the 
quarry  without  this  additional  switch,  then  "he  would  be  re- 
lieved from  the  payment  of  this  money,  as  it  would  be  no  fault 
on  his  part,  if  he  made  an  honest  effort  to  meet  the  require- 
ments of  the  Pittsburg  &  Lake  Erie  Railroad  Company,  and 
they  refused  to  put  the  switch  in  unless  the  other  contract  held 
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by  Mi-8.  Skillen  was  released,  thereby  rendering  it  impossible 
for  him  to  operate  the  quarry." 

The  parties  reduced  their  contmct  to  writing  after  a  full  un- 
derstanding of  the  situation.  While  the  defendant  alleges 
that  he  had  not  seen  the  contract  between  Matthew  Skillen  and 
the  Beaver  &  Elwood  Railway  Company,  he  admits  that  he 
knew  of  its  existence,  and  his  allegation  that  the  railroad  com- 
pany refused  to  furnish  cars  for  operation  of  the  quarry  on  tiie 
siding  as  it  existed  at  that  time  is  not  supported  by  the  evi- 
dence. The  railroad  company  required  a  cancelation  of  the 
contract  before  they  would  extend  the  switch  that  was  in  or 
put  in  a  new  one,  and  that  they  should  be  released  from  the 
provisions  of  the  Skillen  contract  so  far  as  its  application  to 
this  new  part  was  concerned.  The  cars  were  refused  when  re- 
quested for  the  reason  that  at  that  time  they  were  short  of  cai's 
and  could  not  supply  them,  but  the  railroad's  representjitive 
denied  that  they  refused  generall}^  to  put  in  care  on  this  siding. 
The  principal  defense  was  that  with  the  switch  as  it  was  when 
the  lease  was  signed  the  quarry  could  not  be  operated  in  the 
manner  the  defendant  desired.  It  was  also  shown  that  the 
quarry^  and  siding  had  been  operated  successfully  prior  to  the 
making  of  the  contract  between  these  parties  so  as  to  give  the 
plaintiff  a  net  royalty  of  #167  during  twenty-one  days'  opera- 
tion of  the  quarry.  There  is  nothing  in  the  agreement  to  war- 
rant the  contention  that  the  plaintiff  was  to  surrender  any 
special  contract  that  she  had  with  the  railroad  company,  nor 
that  she  was  to  be  in  any  way  responsible  for  the  railway  com- 
pany's refusal  to  deliver  the  care  at  the  request  of  her  lessee. 
Whether  or  not  the  defendant  wilfully  refused  to  fulfil  his  con- 
tract was  purely  a  question  of  fact,  and  this  was  fairly  sul^- 
mitted  to  the  jury,  and  the  extenuating  circumstances  which 
he  alleged  in  support  of  his  defense  were  not  of  a  chamcttu*  to 
relieve  him  of  his  duty  to  perform  his  contract  to  the  extent  of 
his  ability.  His  contract  was  an  absolute  and  unqualified  cov(»- 
nant  to  operate  the  quarry  as  it  then  existed,  and  his  refusal 
for  a  whole  year  to  operate  it  was  provided  for  in  a  clause 
in  the  agreement,  which  stated  that  he  should  pay  f  500  as  a 
minimum  annual  royalty,  and  it  cannot  be  evaded  by  showing 
that  the  performance  of  the  act  would  not  benefit  the  defend- 
ant.    The  idle  quarry  was  of  no  benefit  to  Mre.  Skillen,  and 
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the  refusal  of  the  defendant  to  cancel  the  contract  at  her  re- 
quest evidenced  a  disposition  on  his  part  to  force  conclusions 
with  her,  so  that  he  might  buy  the  property  at  one  half  the 
price  she  stated  she  had  been  offered  for  it.  It  is  enough  for 
us  to  say  that  the  parties  contracted  for  the  thing  to  be  done 
and  the  damages  for  not  doing  it,  and  it  is  never  open  to  the 
covenantor  to  say  that  the  thing  he  obligated  himself  to  do 
would  not  be  as  profitable  to  him  as  he  expected  it  would 
be  when  he  made  his  contract :  Springer  v.  Citizens'  Natural 
Gas  Co.,  145  Pa.  430 ;  Gibson  v.  Oliver,  168  Pa.  278 ;  Cochran 
V.  Pew,  169  Pa.  184. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Logan,  Appellant,  v,  Rochester  Township. 

Road  law — Supervisors— Meeting  and  deliberation  of  supervisors. 

Where  a  township  has  but  two  supervisors,  they  must  honestly  confer 
with  each  other,  and  fairly  deliberate  in  the  interest  of  the  taxpayers  be- 
fore they  attempt  to  bind  the  township  by  their  action. 

One  of  two  supervisors  cannot  bind  the  township  by  a  contract  for  the 
entire  reconstruction  of  the  road  for  a  large  sum  of  money  where  it  ap- 
pears tliat  the  supervisors  never  met  on  the  ground,  and  did  not  discuss 
the  extent,  character  or  cost  of  the  repairs  to  be  made,  or  how  tlie  town- 
ship was  to  provide  for  the  payment  of  the  same.  The  mere  fact  that  one 
of  the  supervisors  said  to  the  other  **  to  go  ahead  and  put  the  road  in  good 
repair,  good  condition,  and  he  would  stand  by  him  in  anything  that  he 
did,''  is  not  sufficient  to  justify  the  second  supervisor  in  incurring  the  ex- 
penses of  the  entire  reconstruction  of  the  road. 

Argued  May  14,  1902.  Appeal  No.  82,  April  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  Beaver  Co.,  March  T.,  1899, 
No.  302,  refusing  to  take  oflf  nonsuit,  in  case  of  Ira  W.  Logan 
V.  Rochester  Township.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  PoBTBB  and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  for  work  and  labor  done  on  a  public  road.     Be- 
fore Crawford,  P.  J.,  specially  presiding. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Vol.  XXI— 8 
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E7'ror  assigned  was  refusal  to  take  off  nonsuit. 

J.  F.  Reedy  for  appellant. — Where  supervisors  have  an  ar- 
rangement that  each  shal]  take  charge  of  a  certain  portion  of 
the  township,  the  action  of  either  within  the  limits  assigned  is 
binding  on  the  township :  Colley  Twp.  Supervisors,  29  Pa.  121 ; 
Somei-set  Twp.  v.  Parson,  105  Pa.  360  ;  Harshman  v.  Dunbar 
Twp.,  11  Pa.  Superior  Ct.  642 ;  Union  Twp.  v.  Gibboney,  94 
Pa.  634. 

The  roads  being  in  need  of  repair,  and  the  supervisors  hav- 
ing power  over  the  subject-matter  in  the  unquestioned  perform- 
ance of  their  duty,  the  contractor  was  not  required  to  run  around 
and  inquire  whether  the  supervisors  were  faithfully  discharg- 
ing their  duty  in  making  the  contract.  He  had  the  right  to 
assume  they  were  faithfully  discharging  their  duties :  Union 
Twp.  V.  Gibboney,  94  Pa.  537. 

R.  S.  Holty  of  Wilson  ^  Holt  and  M.  F.  Meeklem^  for  appel- 
lee.— One  supervisor  cannot  bind  the  township  for  perform- 
ance of  a  contract,  the  propriety  of  entering  into  which  is  the 
subject  of  deliberation  and  the  exercise  of  judgment:  Union 
Township  v.  Gibboney,  94  Pa.  534;  Batten  v.  Brandywine 
Twp.,  3  Clark,  462 ;  Somerset  Township  v.  Parson,  105  Pa.  360 ; 
American  Road  Machine  Company  v.  Township  of  Washing- 
ton, 9  Pa.  Superior  Ct.  105. 

Opinion  by  Orlady,  J.,  July  10, 1902 : 

In  1896,  the  township  of  Rochester  had  for  its  supervisors 
John  W.  Erwin  and  Adison  Marquis,  who  for  their  convenience 
divided  their  work  on  the  road  so  that  Erwin  had  charge  of  the 
roads  in  one  end  of  the  township  and  Marquis  at  the  other. 
There  were  in  the  township  from  twelve  to  fourteen  miles  of 
road,  which  were  maintained  by  the  supervisors  levying  a  tax, 
this  being  usually  worked  out  by  property  owners.  In  the 
spring  of  1896  the  tax  duplicate  of  Erwin  amounted  to  $1,300, 
which  had  been  exhausted  by  labor  so  as  to  leave  from  $300  to 
$500  at  the  time  he  began  work  on  the  road  in  controversy  (be- 
tween Rochester  and  Freedom),  a  stretch  of  about  one  mile. 
This  piece  of  road  had  been  injured  by  freshets  during  the 
spring,  and  some  culverts  and  cross  drains  were  washed  out. 
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On  the  road  was  laid  a  street  railway  track,  and  the  company 
owning  it  was  under  a  covenant,  "  to  leave  the  public  road  in 
good  repair,  and  keep  the  same  thereafter  in  proper  condition  for 
travel  to  the  satisfaction  of  the  supervisors  of  the  township ; 
and,  in  case  of  failure  so  to  do,  the  supervisors  shall  cause  the 
same  to  be  so  done  at  the  expense  of  said  company."  A  notice 
was  given  to  the  railway  company  of  the  necessity  for  repairs 
on  the  road,  but  it  does  not  appear  that  the  condition  of  the 
road  was  due  to  any  act  of  the  milway  company,  and  its  reason 
for  not  making  the  repairs  is  not  disclosed  by  the  record.  The 
plaintifif  brought  this  suit  to  recover  for  labor  and  services  per- 
formed on  the  township  highway  "at  the  special  instance  and 
request  of  said  township  of  Rochester,  acting  through  its  super- 
visors, duly  elected  and  acting  and  having  charge  of  said  roads, 
ways,  etc.,  of  said  township  at  the  time  said  labor  was  performed 
and  services  rendered." 

The  road  between  the  points  named  was  a  very  old  one  and 
under  all  the  testimony,  unquestionably  needed  some  repairs ; 
it  is  contended,  however,  that  the  work  done  was  unwarranted 
under  the  direction  of  a  single  supervisor.  The  supervisors 
several  times  talked  about  the  road  and  the  necessity  for  repairs, 
when  Marquis  told  Erwin  ''  to  go  aliead  and  put  the  road  in 
good  repair,  good  condition,  and  he  would  stand  by  him  in  any- 
thing that  he  did."  The  facts  are  undisputed  that  the  super- 
visors never  met  on  the  ground  and  did  not  discuss  the  extent, 
character  or  cost  of  the  repairs  to  be  made,  or  how  the  town- 
ship was  to  provide  for  the  payment  of  the  necessary  repairs. 
Without  fui-ther  co-operation  between  them,  Erwin  incurred 
expenses  aggregating  about  $2,000  on  this  mile  of  road  repre- 
senting about  $1,000  for  labor  and  teams,  freight  on  112  car- 
loads of  slag,  hauling  of  stone,  etc.,  and  building  of  bridges  with 
stone  abutments  in  substitution  for  sewer  pipe  drains  and  log 
culverts.  The  testimony  shows  a  practical  reconstruction  of 
the  roadbed,  in  regard  to  which  it  was  highly  important  that 
the  supervisors  should  act  jointly.  The  taxpayers  were  en- 
titled to  the  combined  intelligence,  common  sense  and  honesty 
of  the  supervisors  in  making  such  permanent  improvements, 
and  this  duty  cannot  be  discharged  by  one  who  simply  with- 
draws from  the  important  business  and  says  to  his  associate, 
"  Go  ahead  and  I  will  stand  by  you."     Such  a  transfer  of  per- 
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sonal  judgment  is  not  permitted  under  the  law.  Public  duty 
is  a  legal  obligation  to  perform  an  act,  and  when  a  supervisor 
accepts  his  office,  the  law  imposes  a  duty  to  perform  it  which 
cannot  be  delegated.  This  liability  and  authority  are  well  recog- 
nized, and  apply  in  all  cases  to  those  who  deal  with  such  pub- 
lic officers.  The  principal  question  always  is  the  extent  and 
character  of  the  work  done. 

As  was  said  in  Cooper  v.  Lampeter  Township,  8  Watts,  126, 
"  when  damage  is  done  to  a  road  or  bridge  by  a  freshet  or  other 
accidental  cause,  or  when  it  needs  repair  from  the  natural  prog- 
ress of  decay,  there  can  be  no  objection  to  the  necessary  ex- 
penditure being  authorized  by  less  than  a  majority.  This  is 
an  absolute  duty,  which  calls  neither  for  deliberation  nor  con- 
sultation. Those  who  deal  with  such  agents  must  take  care 
to  have  the  express  consent  of  all  to  whom  the  law  has  en- 
trusted the  transaction  of  the  public  business.  The  inhabi- 
tants of  the  township  whose  interest  must  be  protected  have 
a  right  to  the  counsel  and  judgment  of  all  to  whom  such  trusts 
are  committed."  One  supervisor  cannot  bind  the  township  for 
performance  of  a  contract,  the  propriety  of  entering  into  which 
is  the  subject  of  deliberation  and  of  the  exercise  of  personal 
judgment.  When  the  business  requires  deliberation,  consulta- 
tion and  judgment,  all  parties  to  it  should  be  convened,  because 
the  advice  and  opinions  of  all  may  be  useful ;  and,  though  they 
do  not  unite  in  opinion,  a  majority  may  act  where  there  are 
more  than  two:   Union  Township  v.  Gibboney,  94  Pa.  684. 

In  Somerset  Township  v.  Parsons,  105  Pa.  360,  one  of  the 
supervisors  engaged  the  defendant  in  error  to  work  on  the 
public  road  with  two  men  and  team  with  plow,  for  which  he 
was  to  be  credited  therefor  on  his  road  tax.  The  plow  was 
broken  while  it  was  in  use  on  the  road.  The  claim  to  recover 
against  the  township  rested  chiefly  on  the  promise  of  one  of  the 
supervisors  made  when  he  engaged  the  team  and  plow  that  the 
latter  would  not  break  or  that  he  would  be  responsible  for  it  if 
it  did,  and  the  question  was,  did  such  a  contract  by  one  super- 
visor bind  the  township.  It  was  held  that  it  was  clearly  out- 
side and  beyond  the  ministerial  power  designated  to  a  super- 
visor ;  the  affirmance  of  such  a  right  would  place  the  township 
at  the  mercy  of  a  single  supervisor. 

The  iiggregate  cost  of  this  permanent  improvement  was  a 
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very  important  item  to  this  township,  and  the  law  has  abso- 
lutely entrusted  to  the  supervisors  as  a  body  the  transaction  of 
all  public  business  imposed  on  them  which  calls  for  the  exer- 
cise of  judgment  and  careful  deliberation.  It  is  not  pretended 
in  this  case  that  the  contingency  was  so  urgent  or  the  emer- 
gency so  extraordinary  as  to  require  a  reconstruction  of  the 
road.  The  road  was  then  being  used  and  ordinary  repairs 
alone  were  authorized  by  the  one  supervisor.  The  spring 
floods  had  interfered  with  the  safe  and  convenient  use  of  the 
road,  and  the  authority  delegated  to  Erwin  by  Marquis  was  no 
greater  than  Erwin  possessed  in  his  own  right  to  make  repair 
of  roads  so  as  to  make  them  reasonably  safe  for  public  use : 
Maneval  v.  Jackson  Township,  141  Pa.  426 ;  Penna.  Railroad 
Co.  V.  Montgomery  County  Passenger  Ry.  Co.,  167  Pa.  62 ; 
American  Road  Machine  Co.  v.  Washington  Township,  9  Pa. 
Superior  Ct.  105 ;  Mitchell  v.  Keams,  16  Pa.  Superior  Ct.  357. 

More  cannot  be  expected  in  townships  having  but  two  su- 
pervisors than  that  they  shall  honestly  confer  with  each  other 
and  fairly  deliberate  in  the  interest  of  the  taxpayera  before 
they  attempt  to  bind  the  township  by  their  action. 

The  facts  in  this  case  emphasize  the  necessity  for  intelligent 
conference  between  the  supervisors,  an  inspection  of  the  pro- 
posed work,  a  fair  exchange  of  views  and  a  comparison  of 
methods  before  a  township  would  be  made  liable  for  i2,000 
when  the  unexpended  duplicate  for  that  year  amounted  to  no 
more  than  $500.  The  work  done  could  not  in  any  sense  be 
called  an  ordinary  repair,  it  was  a  practical  rebuilding  of  a 
public  road  instead  of  restoring  it  to  its  ordinary  condition. 
The  consent  of  both  was  necessary,  because  it  was  a  delibera- 
tive and  not  a  ministerial  duty.  The  error  of  the  court  below 
in  excluding  the  offer  in  the  first  assignment,  was  rendered 
harmless  by  subsequently  receiving  the  testimony  of  the  same 
and  a  number  of  other  witnesses,  in  regard  to  which  they  were 
examined  at  length. 

The  judgment  is  affirmed. 
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Day  &  Sharpe's  Assigned  Estate. 

Equitable  assignment— Equity-^ContingetU  interests. 

An  equitable  assignment  is  an  agreement  in  the  nature  of  a  declaration 
of  trust  which  a  chancellor  never  hesitates  to  execute  when  it  has  been 
made  on  a  valuable  or  even  good  consideration. 

P^quitj  will  support  assignments  of  contingent  interests  and  expectan- 
cies, that  is,  things  which  have  no  present  actual  existence  but  rest  in 
mere  possibility,  provided  the  agreements  are  fairly  entered  into  and  it 
would  not  be  against  public  policy  to  uphold  them. 

Equitable  assignment— Agreement  between  execution  creditors. — Sale  by 
assignee  instead  of  sheriff . 

Where  it  appears  from  the  fair  weight  of  the  evidence  that  a  senior 
execution  creditor  agreed  with  a  junior  execution  creditor  that  if  the  latter 
would  permit  the  goods  taken  in  execution  to  be  sold  by  the  assignee  of 
the  defendant  in  the  execution,  instead  of  the  sheriff,  the  junior  creditor 
should  be  paid  *•  out  of  the  moneys  coming  into  the  hands  of  the  assignee," 
which  would  otherwise  be  paid  to  the  senior  creditor,  and  the  senior  credi- 
tor subsequently  assigns  his  judgment  to  a  person  who  has  full  knowledge 
of  the  agreement  made  with  the  junior  creditor,  the  assignee  of  the 
judgment  takes  it  subject  to  the  rights  of  the  junior  creditor  under  the 
agreement. 

Argued  May  14, 1902.  Appeal,  No.  56,  April  T.,  1902,  by 
A.  I.  Scott,  from  order  of  C.  P.  Lawrence  Co.,  June  T.,  1901, 
No.  6,  overruling  exceptions  to  auditor's  report  in  case  of  Day 
&  Sharpe's  Assigned  Estate.  Before  Rice,  P.  J.,  Beaveb, 
Orlady,  W.  W.  Pobteb  and  W.  D.  Pobter,  JJ.    AflBrraed. 

Exceptions  to  report  of  S.  L.  McCracken,  auditor. 

The  auditor,  after  discussing  the  testimony,  reported  as  fol- 
lows: 

From  the  evidence  taken,  your  auditor  finds  the  following 
matters  of  fact : 

1.  That  at  the  time  of  the  assignment  by  Day  &  Sharpe  to 
A.  I.  Scott,  the  goods  of  Day  &  Sharpe  were  in  the  custody  of 
the  sheriff  of  Lawrence  county  by  virtue  of  sundry  writs  of 
execution,  among  which  were  a  writ  in  favor  of  J.  McD.  Scott 
&  Company,  for  $4,008.98,  with  attorney's  commission  and  costs, 
and  two  certain  writs  in  favor  of  Letha  L.  McQuaid,  for 
98,100,  with  attorney's  commission  and  costs. 
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2.  That  the  writ  in  favor  of  J.  McD  Scott  &  Company  at 
fi.  fa.  No.  4,  March  term,  1898,  is  prior  to  the  writs  of  Mrs. 
Letha  L.  McQuaid ;  and  were  it  not  for  the  contmct  to  pay 
^00  on  the  McQuaid  judgement,  after  the  payment  of  the  costs 
of  the  audit,  should  have  applied  to  it,  the  entire  remaining 
fund. 

3.  That  there  was  an  agreement  made  at  the  office  of  H.  K. 
Gregory,  Esq.,  attorney  for  Letha  L.  McQuaid,  between  Mr. 
Gregory  and  C.  W.  Wallace,  Esq.,  attorney  for  J.  McD.  Scott 
&  Company,  J.  McD.  Scott,  B.  A.  Winternitz.,  Esq.,  attorney 
for  A.  I.  Scott,  assignee,  and  A.  I.  Scott,  as  follows :  That  out 
of  the  moneys  coming  into  the  hands  of  the  assignee  of  Day  & 
Sharpe  there  is  to  be  paid  to  apply  on  Letha  McQuaid  judg- 
ment the  sum  of  $500  by  J.  McD.  Scott,  or  by  Chester  W. 
Wallace,  Esq.,  attorney  for  J.  McD.  Scott  &  Company,  in  their 
writ  against  Day  &  Sharpe  when  the  account  of  the  assignee  is 
finally  confirmed,  provided  there  is  not  sufficient  paid  by  the 
assignee  to  pay  $500  on  the  said  McQuaid  judgment. 

4.  That  nothing  has  been  paid  by  A.  I.  Scott  nor  by  J.  McD. 
Scott,  nor  by  C.  W.  Wallace,  attorney  for  J.  McD.  Scott  & 
Company,  to  apply  on  the  McQuaid  judgment. 

5.  ITiat  about  June  9, 1898,  the  judgment  of  J.  McD.  Scott 
&  Company  was  assigned  to  A.  I.  Scott  and  A.  I.  Scott  is  the 
present  owner. 

6.  That  A.  I.  Scott  accepted  the  assignment  of  said  J.  McD. 
Scott  &  Company  judgment  with  the  knowledge  that  an  agree- 
ment had  been  entered  into  at  Mr.  Gregory's  office  by  J.  McD. 
Scott,  himself  and  B.  A.  Winternitz,  his  attorney,  to  pay  to 
H.  K.  Gregory,  Esq.,  on  Letha  L.  McQuaid  judgment  the  sum 
of  f500  out  of  said  J.  McD.  Scott  &  Company  judgment,  if  not 
paid  by  A.  I.  Scott,  assignee  out  of  the  money  in  his  hands  as 
assignee  of  Day  &  Sharpe. 

Your  auditor  finds  as  a  matter  of  law,  that  when  A.  I.  Scott 
took  an  assignment  of  the  judgment  of  J.  McD.  Scott  &  Com- 
pany, subsequent  to  the  making  of  the  McQuaid  agreement, 
he  took  it,  subject  to  said  agreement  to  pay  $500  to  the  Mc- 
Quaid judgment,  he  having  knowledge  of  the  same  and  having 
been  present  at  and  participated  in  the  making  of  said  agree- 
ment. 

In  accordance  with  the  foregoing,   your  auditor  therefore 
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makes  the  following  distribution  of  the  money  in  the  hands  of 
the  accountant : 

DISTRIBUTION. 

Fund  for  distribution   .  .       ' .        .     $1,269  28 

To  New  Castle  News  Co.,  notice 

"  R.  M.  Campbell,  Pro. 

'*  A.  D.  Mornes,  Stenographer 

"  S.  L.  McCracken,  Auditor 


ToLethaL.McQuaid 
**  A.  I.  Scott,  on  judgment 


$  3  00 

7  00 

3  20 

126  00 

$500  00 
631  08 

188  20 


1,131  08 
»1,269  28 


Exceptions  to  the  auditor's  report  were  dismissed  in  an 
opinion  by  Wallace,  P.  J. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

J.  S.  Ferguson  and  B.  A.  Winternitz^  with  him  E.  G.  Fer- 
guson and  J.  Q.  McConahy^  for  appellant. — The  agreement 
amounts  to  nothing  more  than  a  mere  promise  of  Scott,  and, 
upon  his  failure  to  keep  it,  the  remedy  of  Mrs.  McQuaid  would 
be  by  action  against  him. 

A  promise  to  appropriate  a  fund,  when  received,  to  a  paitic- 
ular  claim,  is  not  a  legal  or  equitable  assignment  of  it:  Kauff- 
man's  Est.,  1  L.  Bar.  March  19, 1870 ;  Christmas  v.  Russell, 
14  Wall.  70 ;  Trist  v.  Child,  21  Wall.  447  ;  Rogers  v.  Hasock, 
18  Wend.  319;  Giest's  Appeal,  104  Pa.  351;  First  National 
Bank  of  Scranton  v.  Higbee,  109  Pa.  130 ;  Boulden  v.  Hebel, 
17  S.  &  R.  312 ;  Beans  v.  Bullitt,  57  Pa.  221 ;  Wylie's  App., 
92  Pa.  196. 

H.  K.  Qregory^  for  appellee. — The  written  memorandum 
taken  in  connection  with  the  testimony  is  an  equitable  assign- 
ment of  $500  of  the  fund  applicable  to  the  J.  McD.  Scott  & 
Company  judgment  and  writ  to  Letha  L.  McQuaid  :  Ruple  v. 
Bindley,  91  Pa.  296;  Lewis  v.  Berry,  64  Barb.  593;  East 
Lewisburg  Lumber,  etc.,  Co.  v.  Marsh,  91  Pa.  96 ;  Clemson  v. 
Davidson,  5  Binn.  397. 
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An  equitable  assignment  is  said  to  be  an  agreement  in  the 
nature  of  a  declaration  of  trust  which  a  chancellor  though  deaf 
to  the  prayer  of  a  volunteer,  never  hesitates  to  execute  when 
it  has  been  made  on  valuable  or  even  good  consideration :  Nes- 
mith  V.  Drum,  8  W.  &  S.  9 ;  Guthrie's  Appeal,  92  Pa.  269 ; 
Moeser  v.  Schneider,  158  Pa.  412 ;  Patten  v.  Wilson,  34  Pa. 
299 ;  Dickenson  v.  Phillips,  1  Barb.  458. 

Opinion  by  William  W.  Porter,  J.,  July  10, 1902 : 
Day  and  Sharpe  made  an  assignment,  for  the  benefit  of  cred- 
itors, to  A.  I.  Scott.  Before  the  assignment  several  judgments 
had  been  entered  against  the  firm  and  executions  issued  thereon. 
The  fourth  execution  to  reach  the  sheriff  was  issued  on  a  judg- 
ment held  by  J.  McD.  Scott  &  Company.  The  fifth  and  sixtii 
writs  were  upon  judgments  held  by  Letha  L.  McQuaid,  who, 
in  consideration  of  an  agreement  made  with  her  by  J.  McD. 
Scott,  agreed  with  other  creditors  that  the  property  of  Day  and 
Sharpe  might  be  sold  by  the  assignee  and  not  by  the  sheriff. 
The  assignee  made  the  sale  and  brought  the  proceeds  into  court. 
The  questions  here  arising  are :  What  was  the  agreement  be- 
tween J.  McD.  Scott,  and  McQuaid,  and  what  was  its  effect 
upon  A.  I.  Scott,  to  whom,  pending  the  sale  of  the  assets,  J. 
McD.  Scott  assigned  his  judgment?  J.  McD.  Scott  says  that 
he  promised  Letha  L.  McQuaid  that  if  she  would  sign  the 
agreement  permitting  the  sale  of  the  assets  to  be  made  by  the  as- 
signee, he  would  pay  her  f500,  provided  the  proceeds  of  the  sale 
did  not  amount  to  sufficient  to  pay  $500  on  her  judgment.  On 
the  other  hand,  Letha  L.  McQuaid  asserts  that  she  signed  the 
agreement  permitting  the  assignee  to  make  the  sale,  on  the  faith 
of  an  agreement  by  J.  McD.  Scott  that  out  of  the  moneys  com- 
ing to  him  on  his  execution,  should  be  paid  to  her  #500,  in  case 
the  fund  was  not  sufficient  to  pay  her  f500  on  her  judgment. 
It  will  be  observed  that  the  primary  question  is  one  ahnost 
wholly  of  fact.  The  proof  of  the  agreement  between  the  par- 
ties lies  in  parol.  An  unsigned  written  memorandum  was  ex- 
hibited in  evidence.  It  recites  as  follows :  "  Out  of  the  moneys 
coming  into  the  hands  of  the  assignee  of  Day  and  Sharpe,  there 
is  to  be  paid  to  apply  on  Letha  L.  McQuaid's  judgment,  the 
sum  of  f500  by  J.  McD.  Scott,  when  the  account  of  the  as- 
signee is  finally  confirmed,  providing  there  is  not  sufficient  paid 
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by  the  assignee  to  pay  $500  on  her  judgment."  The  evidence 
furnished  by  this  unsigned  paper  is  supplemented  by  oral  tes- 
timony from  several  witnesses  present  when  the  arrangement 
was  consummated.  The  result  of  all  the  evidence  is  not  that 
J.  McD.  Scott  made  a  mere  personal  promise  to  pay  #500,  but 
that  he  agreed  that  the  amount  grasped  by  the  writ  upon  his 
judgment,  when  ascertained  on  the  confirmation  of  the  assign- 
ee's account,  should  be  secured  to  the  McQuaid  judgment  to 
the  extent  of  $500,  which  should  be  paid  "  out  of  the  moneys 
coming  into  the  hands  of  the  assignee."  The  unsigned  writ- 
ing contradicts  the  theory  that  a  simple  personal  promise  was 
made  by  J.  McD.  Scott  to  pay  $500.  It  indicates  that  the  fund 
to  be  produced  in  the  hands  of  the  assignee  and  applicable  to 
the  Scott  judgment  by  virtue  of  the  execution,  was  the  fund 
out  of  which  the  payment  to  McQuaid  should  come.  This  was 
the  contract  shown  by  the  testimony.  Letha  L.  McQuaid 
performed  her  part  of  the  agreement  by  acquiescing  in  the  sale 
by  the  assignee.  J.  McD.  Scott  seems  now  to  be  irresponsible. 
A.  I.  Scott,  the  present  owner  of  the  judgment  (and  the  holder 
of  the  fund  for  distribution)  is,  by  the  clear  weight  of  the  evi- 
dence, charged  with  knowledge  of  the  agreement  between  J. 
McD.  Scott  and  McQuaid.  The  auditor  explicitly  finds  that 
he  had  such  knowledge.  It  would,  therefore,  be  inequitable 
to  permit  him,  by  taking  an  assignment  of  the  judgment,  to  es- 
cape the  obligation  annexed  to  its  ownership  by  the  act  of  his 
assignor.  He  must  be  held  to  have  taken  the  assignment  of 
the  judgment  cum  onere.  The  agreement  of  the  former  holder 
with  McQuaid  was  in  the  nature  of  an  equitable  assignment  of 
the  fund  applicable,  on  the  settlement  of  the  account  of  the  as- 
signee, to  the  payment  of  the  Scott  judgment,  to  take  effect  in 
case  the  whole  fund  proved  insuflBcient  to  pay  $500  on  the  Mc- 
Quaid judgment.  An  equitable  assignment  is  an  agreement 
in  the  nature  of  a  declaration  of  trust  which  a  chancellor  never 
hesitates  to  execute  when  it  has  been  made  on  a  valuable,  or 
even  good,  consideration:  Nesmith  v.  Drum,  8  W.  &  S.  9; 
Moeser  v.  Schneider,  158  Pa.  412 ;  Guthrie's  Appeal,  92  Pa. 
272.  The  matter  of  form  is  unimportant :  East  Lewisburg  Lum- 
ber, etc.,  Co.  V.  Marsh,  91  Pa.  100.  The  case  last  cited  is  author- 
ity for  the  statement  that  equity  will  support  assignments  of 
contingent  interests  and  expectancies ;  things  which  have  no 
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present  actual  existence,  but  rest  in  mere  possibility,  provided 
the  agreements  are  fairly  entered  into  and  it  would  not  be 
against  public  policy  to  uphold  them.  In  this  case  the  agree- 
ment affected  a  fund  to  be  produced,  and  applicable  to  the 
Scott  judgment.  This  fund  became  applicable,  under  the 
terms  of  the  agreement  with  McQuaid,  to  the  payment  of  the 
♦500  to  her,  since  the  whole  fund  was  insufficient  to  pay  $500 
on  her  judgment. 
The  decree  of  the  court  below  is,  therefore,  affirmed. 


Arons  v.  Kopf ,  Appellant. 

Affidavit  of  defense — Contract — Sale  to  another  dealer. 
In  an  action  to  recover  the  price  of  clothing  sold  and  delivered,  an  affi- 
davit of  defense  is  insufficient  which  avers  that  the  goods  were  bought  on 
condition  that  if  the  plaintiffs  should  sell  clothing  to  another  dealer  in  the 
same  town,  defendant  should  have  the  i*ight  to  return  the  goods;  that 
plaintiffs  did  sell  goods  to  :inother  person  in  the  town,  naming  him,  with- 
out averring  that  such  person  was  a  dealer,  and  that  defendant  had  re- 
turned the  goods  to  plaintiffs,  without  any  averment  that  the  goods  re- 
turned were  all  the  goods  which  the  defendant  had  purchased. 

It  seems  that  it  is  not  against  public  policy  to  enter  into  a  contract  to  pur- 
chase goods  on  condition  that  similar  goods  should  not  be  sold  to  another 
dealer  in  the  same  town. 

Argued  May  14, 1902.  Appeal,  No.  58,  April  T.,  1902,  by 
defendant,  from  order  of  C.  P.  Lawrence  Co.,  March  T.,  1901, 
No.  41,  making  absolute  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Jacob  Weinman,  Adolph 
Arons  and  Ernest  Weinman,  trading  as  Arons,  Weinman  & 
Company,  v.  Samuel  T.  Kopf.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  defendant  filed  the  following  affidavit  of  defense : 

On  or  about  June  20, 1900,  Mr.  Krieger,  claiming  to  be  an 
agent  of  plaintiffs,  called  on  defendant  at  defendant's  store  in 
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ElIwcKxl  city  and  solicited  an  order  ivom  defendant  for  a  quan- 
tity of  ready-made  clothing.  The  said  Mr.  Krieger,  in  order 
to  induce  defendant  to  place  an  order  for  some  clothing,  ex- 
pressly stated  to  defendant  that  plaintiffs  had  not  sold  any 
clothing  to  any  other  dealer  in  Ellwood  city.  Relying  upon 
that  express  representation,  defendant  contracted  for  the  pur^ 
chase  of  a  certain  amount  of  ready-made  clothing,  one  of  the 
express  terras  of  the  contract  being  that  if  the  plaintiffs  should 
sell  any  suits  or  clothing  to  another  dealer  in  Ellwood  city,  de- 
fendant should  have  the  right  to  return  the  goods  he  had  or- 
dered. On  or  about  September  1,  defendant  received  the  cloth- 
mg  from  plaintiffs  in  fulfilment  of  his  order.  In  the  latter  part 
of  November,  defendant  saw  some  clothing  of  the  same  quality 
as  that  he  had  purchased  from  plaintiffs,  in  the  store  of  Morris 
Keller  in  Ellwood  city,  and  defendant  learned  that  plaintiffs 
had  sold  the  clothing  to  Mr.  Keller.  Defendant  immediately 
repacked  the  clothing  he  had  bought  from  plaintiffs  and  shipped 
them  by  freight  to  plaintiffs'  address  in  New  York  city,  in 
accordance  with  the  express  terms  of  the  contract  made  with 
Mr.  Krieger,  plaintiffs'  agent,  at  the  time  the  goods  were  pur- 
chased. 

Defendant  denies  that  he  owes  plaintiffs  the  sum  of  1^365  or 
any  other  sum. 

All  of  which  manners  and  things  the  deponent  avers  to  be 
true  and  expects  to  be  able  to  prove  upon  the  trial  of  said 
cause. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

B.  A.  Winter nitZy  with  him  J.  O.  McConahy^  for  appellant. 

TT.  E.  FalUy  with  him  E.  M.  Enderwood^  for  appellees. 

Opinion  by  Beaver,  J.,  July  10, 1902 : 

The  affidavit  of  defense,  upon  which  the  defendant  relies, 
expressly  admits  the  purchase  and  receipt  of  the  clothing,  for 
the  recoveiy  of  the  price  of  which  the  plaintiffs'  suit  is  brought 
He  sets  forth,  as  a  defense  for  the  nonpayment  of  the  bill,  that 
the  plaintiffs'  soliciting  agent  ^^  in  order  to  induce  defendant 
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to  place  an  order  for  some  clothing,  expressly  stated  to  defend- 
ant that  plaintiffs  had  not  sold  any  clothing  to  any  other  dealer 
in  EUwood  city,"  and  that  "  relying  upon  that  express  repre- 
sentation, defendant  contracted  for  the  purchase  of  a  certain 
amount  of  ready-made  clothing,  one  of  the  express  terms  of 
the  contract  being  that,  if  the  plaintiffs  should  sell  any  suits 
or  clothing  to  another  dealer  in  EUwood  city,  defendant  should 
have  the  right  to  return  the  goods  he  had  ordered. 

Defendant  must  be  held  to  the  agreement  as  he  states  it,  for 
it  is  to  be  presumed  that  his  statement  of  it  is  the  strongest 
which  can  be  made  in  his  favor. 

Does  the  aflBdavit  of  defense  set  forth  a  breach  of  this  con- 
tract, as  stated  ?  We  think  not.  The  affidavit  further  alleges : 
"  On  or  about  September  1,  defendant  received  the  clothing 
from  plaintiffs  in  fulfilment  of  his  order.  In  the  latter  part 
of  November,  defendant  saw  some  clothing  of  the  same  quality 
as  that  he  had  purchased  from  plaintiffs  in  the  store  of  Morris 
Keller  in  Ellwood  city  and  defendant  learned  that  plaintiffs 
had  sold  the  clothing  to  Mr.  Keller."  There  is  no  allegation 
here  that  Keller,  to  whom  it  is  alleged  plaintiff  sold  the  cloth- 
ing, was  at  the  time  of  the  sale  a  dealer  in  Ellwood  city  and, 
unless  he  was  such  a  dealer,  there  was  no  breach  of  the  con- 
tract made  by  the  plaintiff,  even  as  stated  by  the  defendant. 

The  affidavit  further  alleges:  "Defendant  immediately  re- 
packed the  clothing  he  had  bought  from  plaintiffs  and  shipped 
them  by  freight  to  the  plaintiffs'  address  in  New  York  city, 
in  accordance  with  the  express  terms  of  the  contract  made  with 
Mr.  Krieger,  plaintiffs'  agent,  at  the  time  the  goods  were  pur- 
chased." Defendant,  therefore,  had  the  goods  from  Septem- 
ber 1,  until  the  latter  part  of  November.  Did  he  sell  any? 
If  so,  what  quantity  ?  It  can  hardly  be  presumed  that  the  de- 
fendant had  such  an  amount  of  clothing  on  hand  during  all 
that  period,  without  selling  some  portion  of  it.  He  does  not 
say  specifically  in  his  affidavit  of  defense  that  all  the  clothing 
received  was  reshipped  the  plaintiff.  In  this  respect  his  affi- 
davit is  vague  and  indefinite. 

We  do  not  think  a  contract,  such  as  is  alleged  by  the  de- 
fendant, is  contrary  to  public  policy.  It  is  oftentimes  to  the 
interest  of  both  buyer  and  seller  that  a  single  dealer  in  any 
given  community  should  have  the  exclusive  control,  for  the 
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purpose  of  sale,  of  a  particular  line  of  goods.  Such  an  arrange- 
ment injures  the  public  in  no  way,  but,  on  the  contrary,  is  often 
a  substantial  convenience.  We  do  not  put  our  affirmance  of 
the  judgment  of  the  court  below  upon  this  ground  but  rather 
upon  the  ground  that  there  is  no  sufficient  averment  of  a  breach 
of  the  contract,  as  set  forth  by  the  defendant  in  his  affidavit 
of  defense,  and  that  the  affidavit  is  also  vague  and  indefinite 
in  regard  to  the  amount  of  the  goods  returned  to  the  plain- 
tiff. As  the  appellee  well  says:  "If  the  defendant  would 
prove  in  court  before  a  jury  every  fact  alleged  in  his  affidavit 
in  the  same  manner  in  which  it  is  set  out  in  the  affidavit,  the 
court  would  be  compelled  to  give  binding  instructions  for  the 
plaintiffs." 
Judgment  affirmed. 


Flynn's  Estate. 

Executors  and  adminUiralors— Trust  and  trustees—Investmeni  in  trus* 
tee's  business — Interest. 

Where  executors,  who  are  also  trustees,  invest  practically  the  whole 
personal  estate  in  their  own  business  and  subject  it  to  the  risk  of  the  same 
for  many  years,  and  it  appears  from  their  own  testimony  that  they  were 
obliged  to  pay  a  higher  rate  of  interest  than  six  per  cent  for  the  use  of 
outside  funds,  they  must  account  to  the  estate  for  at  least  the  legal  rate  of 
interest,  the  parties  in  interest  so  demanding,  although  it  appears  that  &ve 
per  cent  was  recognized  in  the  community  in  which  tliey  lived  as  a  fair 
and  reasonable  rate  for  long  investments. 

Argued  May  19, 1902.  Appeal,  No.  153,  April  T.,  1902,  by 
Margaret  Kuhns  and  Stella  Flynn  McKean,  from  decree  of  O.  C. 
Venango  Co.,  April  T.,  1901,  No.  21,  sustaining  exceptions  to 
auditor's  report  in  estate  of  Joseph  Flynn,  deceased.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Portbb  and  W.  D. 
Porter,  JJ.     Reversed. 

Exceptions  to  report  of  Thomas  McGough,  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court 

Errors  assigned  were  in  sustaining  exceptions  to  auditor's 
report 
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Robert  F,  Glenn,  for  appellant. — Having  commingled  the 
funds  of  the  estate  with  their  own,  the  executors  are  charge- 
able either  with  six  per  cent  interest  or  with  the  profits  of  the 
business :  Robinett's  Appeal,  36  Pa.  174  ;  Gilbert's  Appeal,  78 
Pa.  266 ;  Ckuser's  Estate,  84  Pa.  51. 

James  S.  Carmiehaely  for  appellees. — The  liability  of  a  trus- 
tee for  interest  must  depend,  to  a  great  extent,  on  the  circum- 
stances of  each  case :  1  Rhone's  O.  C.  Pr.  p.  398,  §§  41,  44 ; 
Heckert's  App.,  24  Pa.  482;  Commonwealth  v.  Lintner,  8 
Lane.  Bar,  25. 

Opinion  by  Oblady,  J.,  July  10, 1902 : 

Joseph  Flynn  died  October  24, 1887,  leaving  to  survive  him 
a  widow  and  a  daughter  Stella,  then  not  seven  years  of  age. 
By  his  will,  dated  July  14,  1887,  he  bequeathed  his  entire  es- 
tate to  his  wife  and  daughter,  "  to  be  held  and  divided  in  man- 
ner and  form  as  follows  :  the  said  property  to  be  held  in  trust 
by  my  brothers  Thomas  Flynn,  Robert  J.  Flynn  and  Michael 
J.  Flynn,"  who  were  appointed  as  executors  of  his  will  in 
which  the  executors  were  requested  to  place  the  cash  balance 
of  the  estate  after  payment  of  debts  in  good  solvent  securities, 
bearing  a  reasonable  interest."  It  was  further  provided  that 
"  should  my  said  daughter  not  live  to  the  age  of  twenty-one 
years,  then  said  executors  to  pay  said  wife  one  third  the  whole, 
they  receiving  the  two  thirds,  and  should  neither  wife  nor 
daughter  survive,  then  said  executors  to  have  the  wliole,  after 
paying  all  expenses,  share  and  share  alike."  To  his  will  he 
subjoined  a  note  as  follows :  **  To  my  wife,  daughter  and  exe- 
cutors :  I  trust  and  hope  that  each  understands  this  my  will, 
and  that  each  will  faithfully  live  up  to  and  abide  by  it,  and  I 
do  especially  beg  and  request  that  my  wife  will  be  careful  of 
the  income  she  receives  for  herself  and  our  dear  daughter,  sav- 
ing all  possible  of  that  too,  so  that  it  may  help  to  keep  them 
both  in  comfort  and  independence.  Take  care  of  the  pennies ; 
they  make  dollars.  Let  the  securities  be  the  very  best  and 
safely  placed  where  my  wife  can  receive  the  income,  but  out 
of  all  speculating  or  risk  of  loss.  Rents  to  be  paid  ray  wife 
monthly  and  the  interest  on  securities  semi-annually."  Shortly 
before  making  his  will  Joseph  Flynn  sold  his  mercantile  busi- 
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ness  to  Thomas  Flynn  and  M.  J.  Flynn,  who  traded  as  Flynn 
Brothers,  and  who  employed  the  other  executor,  R.  J.  Flynn. 
For  this  merchandise  Flynn  Brothers  gave  to  Joseph  Flynn 
four  notes,  dated  September  1, 1889,  for  $2,150  each,  payable 
in  three,  six,  nine  and  twelve  months,  at  six  per  cent  interest 
On  October  1, 1887,  they  gave  him  their  note  for  f  2,860,  due 
one  month  after  date,  at  five  per  cent  interest.  These  notes 
were  in  the  possession  of  Joseph  Flynn  at  his  death,  and  passed 
into  the  hands  of  the  executors.  The  inventory  and  appraise- 
ment filed  by  the  executoi-s  aggregated  $11,  762.42,  the  notes 
of  Flynn  Brothers  representing  all  but  $312.42.  As  these 
notes  became  due  Flynn  Brothers  renewed  them  by  making 
new  notes  to  the  order  of  the  executora  at  five  per  cent,  and 
the  money  represented  by  them  was  used  by  Flyim  Brothers 
in  their  business  of  general  merchandise  and  of  manufacturing 
woolen  goods,  which  course  of  business  was  followed  by  them 
until  their  final,  account  was  filed  in  March,  1901,  a  period  of 
over  thirteen  years.  In  this  account  they  charge  themselves 
with  five  per  cent  on  the  amount  of  their  notes  to  Joseph 
Flynn's  estate  and  contend  that  this  was  *^  reasonable  interest," 
and  that  the  investment  in  their  own  business  was  "  the  very 
best  and  safely  placed,"  according  to  the  terms  of  the  will. 
Exceptions  were  filed  by  the  widow  and  daughter  and  an 
auditor  appointed  to  hear  and  determine  them.  Before  the 
auditor  it  appeared  that  the  executors  had  acted  as  testamen- 
tary guardians  of  Stella,  and  that  neither  the  widow  nor  daugh- 
ter had  ever  been  represented  by  an  attorney;  that  the  sole 
security  for  the  payment  of  these  notes  was  the  financial  re- 
sponsibility of  Fljmn  Brothers ;  in  the  language  of  one  of  the 
executors,  "  There  was  no  endoi-ser,  no  bail,  nothing  but  our 
ability  to  pay,  no  coUateml  security,  no  judgment,  no  bond, 
no  mortgage  ;  "  that  the  money  of  the  Joseph  Flynn  estate  used 
in  the  business  of  Flynn  Brothers  during  the  thirteen  years, 
had  netted  Flynn  Brother  four  per  cent;  that  at  Joseph 
Flynn's  death  his  real  estate  had  been  yielding  about  ten  per 
cent  of  profit  on  the  investment,  and  when  the  account  was 
filed  it  yielded  about  sixteen  to  eighteen  per  cent ;  that  during 
practically  the  whole  time  Flynn  Brothers  were  borrowers  from 
individuals  and  banks  at  rates  of  interest  ranging  from  five  to 
seven  per  cent ;  that  at  one  time  they  were  borrowers  to  the 
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extent  of  J17,000,  used  in  a  speculative  venture  in  wool.  It 
also  appears  that  five  per  cent  was  recognized  in  that  com- 
munity as  a  fair  and  reasonable  rate  for  long  investments,  and 
that  Flynn  Brothers  were  continuously  in  good  local  credit, 
being  rated  at  from  $50,000  to  $75,000  in  commercial  agencies, 
and  were  regarded  as  careful,  thrifty  dealers ;  that  the  estate 
of  Joseph  Flynn  suffered  no  loss  through  their  administra- 
tion. The  only  question  is  whether  the  executors  should  be 
charged  with  six  per  cent,  the  established  legal  rate,  on  the 
money  of  Joseph  Flynn's  estate  used  in  their  business,  or  five 
per  cent,  as  claimed  by  them  to  be  a  reasonable  interest. 

This  case  is  free  from  the  hardship  so  often  imposed  on  a 
faithful  trustee  who  loses  principal  and  interest  despite  careful 
and  honest  administration,  as  these  executors  not  only  pre- 
served the  whole  fund  but  profited  in  their  personal  business 
by  being  the  trustees  of  it.  The  widow  and  child  do  not  claim 
the  profits  flowing  from  the  use  of  their  money,  but  ask  only 
that  the  executors  account  at  the  interest  rate  fixed  by  the 
law.  It  was  their  duty  to  protect  this  fund,  and  they  received 
it  when  a  large  portion  of  it  carried  six  per  cent  interest.  Un- 
der their  own  testimony  it  was  a  profitable  trust  to  them  by 
the  investment  in  their  own  business  when  they  were  obliged 
to  pay  a  higher  rate  of  interest  for  the  use  of  outside  funds. 
They  intermingled  the  trust  funds  with  their  own ;  and,  how- 
ever honest  their  intentions,  they  subjected  this  trust  fund  to 
the  risk  of  business  ventures,  some  of  which  were  purely 
speculative.  On  the  death  of  the  daughter  before  her  majority, 
and  of  the  wife  the  whole  fund  would  become  their  own  prop- 
erty. *'  All  refinements  have  been  swept  away  and  the  rule 
is  now  universal  that  whether  the  executor  was  solvent  or  in- 
solvent, whether  the  money  was  part  of  the  general  assets  or 
specifically  bequeathed,  whether  lent  upon  security  or  em- 
ployed in  the  way  of  trade,  the  executor  shall  account  for  the 
utmost  actual  profits  of  the  testator's  estate : "  Lewin  on  Trusts, 
327.  This  principle  has  had  the  indorsement  of  many  deci- 
sions of  our  Supreme  Court  and  may  be  considered  as  conclu- 
sively settled.  As  stated  in  Baker's  Appeal,  120  Pa.  33,  we 
are  not  disposed  to  permit  a  principle  so  essential  to  the  man- 
agement of  trust  funds  to  be  undermined  or  impaired  in  the 
Vol.  XXI — 9 
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slightest  degree:  7  P.  &  L.  Digest  of  Decisions,  11574;  Nor- 
ris's  Appeal,  71  Pa.  106 ;  Clauser's  Estate,  84  Pa.  51. 

The  decree  of  the  court  below  is  reversed  and  the  amount 
of  the  surcharge,  $1,381.30,  as  fixed  by  the  auditor,  is  rein- 
stated and  his  report  is  confirmed.  As  the  whole  controversy 
was  due  to  the  refusal  of  the  executors  to  pay  interest  at  the 
rate  fixed  by  law,  which,  under  the  conditions  of  this  case, 
was  a  reasonable  one,  the  estate  should  not  bear  the  costs  of 
the  adjudication,  and  the  costs  of  the  proceeding  in  the  court 
below  and  in  this  court  are  ordered  to  be  paid  by  the  appel- 
lee. 


Farmer's  Co-operative  Trust  Company,  Appellant^ 
V.  Hazen. 

Corporations — Directors — Alienation  of  all  the  assets — Stockholders — AS' 
sessmerU. 

A  co-operative  banking  company  organized  under  the  Act  of  April  14, 
1886,  P.  L.  100,  was  notified  by  the  banking  department  that  it  was  con- 
ducting a  business  not  authorized  by  its  charter.  Thereupon  the  direct- 
ors without  any  authority  from  the  stockholders  conveyed  all  the  assets 
to  a  new  company  which  assumed  all  the  liabilities  of  the  old  company 
provided  that  the  old  company  should  make  **  good  any  and  all  losses  or 
discrepancies  that  may  occur  between  the  assets  and  liabilities.^^  The 
new  company  administered  the  assets,  paid  the  liabilities,  and  claimed  a 
balance  of  several  thousand  dollars.  The  directors  of  the  old  company 
thereupon  levied  an  assessment  on  the  stock  of  the  old  company,  which 
had  not  been  fully  paid.     Held,  that  the  assessment  could  not  be  collected. 

Whether  at  the  time  the  agreement  was  made,  the  company  was  in- 
solvent, or  solvent  but  incapable  of  proceeding  in  its  business  by  re:ison 
of  want  of  corpoi*ate  power,  it  was  tlie  duty  of  the  directors  to  proceed 
according  to  law,  to  place  the  assets  of  the  company  in  such  custody  as  to 
protect  the  interests  of  the  stockholders  and  creditors,  and  with  those  who 
should  be  accountable  for  the  administration  of  the  trust  in  winding  up  the 
corporate  affairs.  No  justification  can  be  found  for  the  course  taken  by 
the  directors  in  making  voluntary  alienation  of  all  the  assets  and  in  en- 
trusting their  administration  to  a  company  which  assumed  no  obligation  to 
account  for  profits  but  reseiTed  the  right  to  hold  the  plaintiff  company 
good  for  deficiencies. 

Argued  May  20,  1902.    Appeal,  No.  61,  April  T.,  1902,  by 
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plaintiff,  from  judgment  of  C.  P.  Crawford  Co.,  Feb.  T.,  1901, 
No.  60,  for  defendant  on  case  stated  in  case  of  Farmers'  Co- 
operative Trust  Company  v.  Jesse  Hazen.  Before  Rice,  P.  J., 
Beaveb,  Oblady,  W.  W.  Pobtek  and  W.  D.  Porter,  JJ. 
A£Brmed. 

Case  stated  to  determine  liability  for  an  assessment  on 
stock. 

From  the  case  stated  it  appeared  that  the  plaintiff  corpora- 
tion was  chartered,  December  28,  1880,  under  act  of  April  14, 
1868,  P.  L.  100,  with  a  capital  stock  of  $20,000,  seven  per 
centum  of  which  was  actually  paid  in,  and  that  ten  per  centuni 
of  said  amount  had  been  called  and  paid  in  prior  to  the  issu- 
ing of  the  call  over  which  this  controversy  arises ;  that  in  per- 
suance  of  its  charter,  the  plaintiff  company  began  on  or  about 
May  1, 1881,  and  conducted  until  January  8, 1896,  a  general 
banking  business;  that  the  stockholders  chose  annually,  in 
the  month  of  January,  up  to  and  including  January,  1894,  a 
board  of  directors  to  serve  one  year,  or  until  their  successors 
were  duly  qualified,  and  that  the  said  meeting  in  January, 
1894,  was  the  last  meeting  ever  held  by  the  stockholders  of 
plaintiff  company;  ^hat  defendant  was  not  an  original  sub- 
scriber for  stock,  but  shortly  after  the  organization  of  plaintiff 
company  he  became  the  purchaser  of  certain  shares  subscribed 
for,  and  in  1882  was  elected  a  director  in  plaintiff  company, 
and  served  in  such  capacity  until  January,  1890 ;  that  by  rea- 
son of  notice  from  the  banking  department  of  the  common- 
wealth to  the  effect  that  plaintiff  company  was  conducting 
a  business  not  authorized  by  their  charter,  the  directors  of 
plaintiff  company  did,  in  1894,  take  action  for  the  purpose  of 
reorganizing  or  winding  up  the  business  of  plaintiff  company, 
which  action  culminated,  January  8,  1896,  in  turning  over  by 
said  directors  all  the  business  and  conveying  all  the  property  of 
the  plaintiff  company  to  a  newly  organized  corporation,  known 
as  the  Farmers^  Co-operative  Banking  Association,  which 
last-mentioned  company  assumed  all  the  liabilities  of  plaintiff 
company  and  took  all  of  its  assets,  with  the  provision  that 
plaintiff  company  should  make  good  any  and  all  losses  or  dis- 
crepancies between  said  liabilities  and  certain  of  the  assets ; 
that  the  Fanners*  Co-operative  Banking  Association  collected 
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all  of  the  assets  available  by  due  diligence  and  paid  all  of  the 
liabilities  of  plaintiff  company,  whereupon  it  resulted  that, 
under  the  terms  of  the  above-mentioned  contract,  the  plaintiff 
company  was  indebted  to  the  said  Farmers'  Co-operative  Bank- 
ing Association  in  the  sum  of  $4,000 ;  that  on  April  24, 1897, 
a  final  meeting  of  the  directors  of  plaintiff  company  was  had, 
at  which  tJtiey  "  levied  an  assessment "  or  issued  a  call  of  forty 
per  centum  upon  the  available  stock  of  the  corporation,  for  the 
purpose  of  paying  the  above-mentioned  indebtedness  of  $4,000 
to  the  Farmers'  Co-ope i-ative  Banking  Association;  that  the 
cashier  of  the  Farmers'  Co-operative  Banking  Association  was 
the  cashier  of  plaintiff  company,  and  a  majority  of  the  directors 
of  the  said  banking  association  at  the  time  of  the  above-men- 
tioned transfer  were  stockholders  and  directors  in  plaintiff 
company ;  and  that  the  directors  of  plaintiff  company  filed  but 
one  report,  as  provided  by  section  6  of  the  act  under  which 
it  was  incorporated,  and  this  on  February  6,  1888. 

The  court  entered  judgment  for  defendant  on  the  case  stated. 

Ilrrar  assigned  was  in  entering  judgment  for  defendant  on 
the  case  stated. 

James  W,  Smith  and  James  jB.  Adams^  for  appellant. — ^The 
directors  of  a  corporation  have  the  power  to  make  an  assignment 
of  its  property  without  the  express  authority  of  its  stockhold- 
ers so  to  do :  Catlin  v.  Eagle  Bank,  6  Conn.  233 ;  Reich- 
wald  v.  Commercial  Hotel  Co.,  106  111.  439 ;  Sargent  v.  Web- 
ster, 13  Mete.  (Mass.)  497 ;  Dana  v.  Bank  of  United  States,  5 
W.  &  S.  223;  Union  Bank  v.  Ellicott,  6  GUI  &  J.  363; 
Merrick  v.  Bank  of  Metropolis,  8  Gill,  69 ;  DeCamp  v.  Al- 
ward,  52  Ind.  468 ;  Weimer  on  Penna.  Corp.  Law,  p.  211 ; 
Ardesco  Oil  Co.  v.  North  American  Oil,  etc.,  Co.,  66  Pa.  376 ; 
Ahl  V.  Rhoads,  84  Pa.  319 ;  Lehigh  Iron  Co.'s  Assigned  Est, 
12  Pa.  C.  C.  Rep.  267 ;  News  v.  Shackamaxon  Bank,  16  W. 
N.  C.  207. 

C.  W.  Tyler^  for  appellee. — The  directors  of  plaintiff  com- 
pany were  its  agents  to  conduct  its  business,  not  to  destroy  it; 
and  the  agreement  by  which  they  sold  and  transferred  the  prop- 
erty and  assets  of  the  corporation  to  the  bank'mg  association 
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without  the  knowledge  or  assent  of  all  the  stockholders  of  the 
trust  company,  was  wholly  illegal  and  void,  and  all  the  more 
illegal  because  the  directors  of  plaintiff  company  were  the  high 
contracting  parties  of  both  corporations,  and  the  sole  benefici- 
aries under  the  agreement :  Temperance  Assn.  v.  Friendly  So- 
ciety, 187  Pa.  38 ;  Mercantile  Library  Hall  Co.  v.  Pittsburg 
Library  Assn.,  173  Pa.  30 ;  Balliett  v.  Brown,  103  Pa.  546 ; 
Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  29 ;  Langolf  v.  Seiberlitch, 
2  Parsons,  64 ;  Com.  v.  CuUen,  13  Pa.  133. 

Opinion  by  William  W.  Porter,  J.,  July  10, 1902: 
This  action  is  brought  in  the  name  of  a  corporation  for  the 
recovery  of  a  forty  per  cent  assessment  on  certain  shares  of 
stock  held  by  the  defendant  as  transferee  of  original  subscrib- 
ers. In  July,  1894,  the  company  was  notified  by  the  banking 
department  of  the  commonwealth  that  it  was  conducting  a  busi- 
ness unauthorized  by  its  charter.  In  January,  1896,  without  ac- 
tion by  the  stockholders,  the  directors  sold  the  fixtures  of  the 
plaintiff  company  to  a  new  company  (formed  by  some  of  the 
stockholders  of  the  plaintiff  company)  and  entered  into  an  agree- 
ment by  which  the  new  company  agreed  to  assume  the  liabilities 
of  the  plaintiff  company  and  to  take  over  all  of  its  assets  (some 
without  recourse  and  others  subject  to  collection),  provided 
the  plaintiff  company  should  make  "  good  any  and  all  losses  or 
discrepancies  that  may  occur  between  the  assets  and  liabilities." 
It  is  to  be  observed  that  no  obligation  was  assumed  by  the  new 
company  to  administer  the  assets  for  the  benefit  or  possible 
profit  of  the  old  company,  its  stockholders  or  creditors ;  but 
that  the  old  company  agreed  to  indemnify  the  new  against  loss. 
The  new  company  collected  the  available  assets,  paid  the  lia- 
bilities, and  presented  a  claim  of  $4,000  to  the  old  company, 
being  the  alleged  resulting  discrepancy  between  the  assets 
realized  upon  and  the  liabilities  paid.  To  meet  this  demand 
the  directors  of  the  old  company  made  the  assessment  of  forty 
per  cent  on  its  stock.  It  will  be  noticed  that  this  is  not  an 
application  on  the  part  of  creditors  to  compel  payment  of  an 
unpaid  subscription  to  capital  stock.  It  is  a  suit  in  the  name 
of  the  company  based  on  an  assessment  made  by  directors  (with- 
out warrant  of  by-law,  or  other  authority  given  by  stockhold- 
ers) to  raise  funds  to  pay  an  alleged  indebtedness  arising  out 
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of  an  agreement  (made  by  directors  without  authority  from 
stockholders)  by  which  was  surrendered  the  administration  of 
all  of  the  corporate  assets.  Whether  at  the  time  the  agreement 
was  made,  the  company  was  insolvent,  or  solvent  but  incapable 
of  proceeding  in  its  business  by  reason  of  want  of  corporate 
power,  it  was  the  diity  of  the  directors  to  proceed  according  to 
law,  to  place  the  assets  of  the  company  in  such  custody  as  to 
protect  the  interests  of  the  stockholders  and  creditors,  and  with 
those  who  should  be  accountable  for  the  administration  of  the 
trust  in  winding  up  the  corporate  affairs.  No  justification  can 
be  found  for  the  course  taken  by  the  directors  in  making  vol- 
untary alienation  of  all  the  assets  and  in  entrusting  their  ad- 
ministration to  a  company  which  assumed  no  obligation  to 
account  for  profits,  but  reserved  the  right  to  hold  the  plaintiff 
company  good  for  deficiencies.  Therefore,  there  was  no  warrant 
to  the  directors  to  impose  an  assessment  on  stockholders  based 
upon  an  alleged  indebtedness  growing  out  of  the  agreement 
made  as  aforesaid.  Holding  this  view,  which  is  believed  to  be 
sustained  by  Tempemnce  Association  v.  Friendly  Society,  187 
Pa.  38,  and  Mercantile  Library  Hall  Co.  v.  Pittsburg  Library 
Association,  173  Pa.  30,  reference  to  other  matters  of  defense 
seems  unnecessary. 
Judgment  affirmed. 


Helping  Hand    Building  &  Loan  Association  v. 
Samuelson,  Appellant. 

Building  and  loan  associations — Mortgage — Judgment—Opening  Judg^ 
ment. 

A  judgment  entered  upon  a  scire  facias  sur  mortgage  sued  out  by  a 
building  and  loan  association  will  not  be  opened  on  the  ground  that  the 
mortgage  had  not  been  given  to  the  association  which  brought  the  suit, 
where  it  appeal's  that  by  consent  of  all  the  stockholders  of  the  association 
to  which  the  mortgage  had  been  given,  including  the  defendant,  the  assets 
of  that  body  had  been  handed  over  to  the  plaintiff  association,  which  at 
the  same  time  had  assumed  all  the  liabilities  of  the  former  body,  and  that 
such  stockholders  had  treated  the  new  corporation  as  the  successor  of  the 
old,  that  the  defendant  had  continued  to  pay  his  dues  and  interests  to  the 
new  corporation  for  about  four  years  after  it  was  formed,  and  reeeived 
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statements  showing  that  the  new  association  was  discharging  the  obliga- 
tions of  the  old,  and  was  relying  for  reimbursement  upon  the  assets  of 
which  the  mortgage  in  question  was  a  part. 

Argued  May  21,  1902.  Appeal,  No.  152,  April  T.,  1902, 
by  defendant,  from  order  of  C.  P.  Warren  .Co.,  March  T.,  1898, 
No.  18,  discharging  rule  to  open  judgment  in  case  of  Helping 
Hand  Building  &  Loan  Association  v.  Carl  G.  A.  Samuelson. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed. 

Rule  to  open  judgment  entered  upo^  a  scire  facias  sur  mort- 
gage- 
From  the  record  it  appeared  that  the  mortgage  in  question 

had  been  given  in  1888  to  a  building  and  loan  association 
known  as  the  Helping  Hand  Building  &  Loan  Association. 
The  charter  of  this  corporation  expired  on  September  13, 1893, 
and  a  new  corporation  of  the  same  name  was  chartered  on 
November  4,  1893.  No  assignment  of  the  mortgage  was  made 
to  the  new  corporation.  The  new  association  entered  judg- 
ment on  the  mortgage  on  March  26,  1898.  The  evidence 
showed  that  the  new  association  had  taken  over  the  assets  and 
assumed  the  liabilities  of  the  old  association  with  the  assent  of 
all  the  stockholders,  |nd  that  the  defendant  without  objection 
had  paid  his  dues  and  interest  to  the  new  association  for  four 
years  after  it  was  formed.  The  court  discharged  the  rule  to 
open  the  judgment. 

Error  a$s{ffned  was  the  order  of  the  court. 

2>.  U.  Arirdy  of  Arird  ^  Bordwell^  for  appellant. — At  com- 
mon law,  upon  the  civil  death  of  a  corporation,  its  real  estate 
remaining  unsold  reverts  to  the  grantor  and  his  heirs ;  for  the 
reversion,  in  such  an  event,  is  a  condition  annexed  by  law,  in- 
asmuch as  the  cause  of  the  grant  has  failed.  The  personal  es- 
tate in  England  vests  in  the  king,  and  in  our  country  in  the 
people  or  state.  The  debts  due  it,  or  from  it,  are  totally  ex- 
tinguished, so  that  neither  the  members  nor  the  directors  of 
the  corporation  can  reqover  or  be  charged  with  them  in  their 
natural  capacities.  Upon  the  dissolution  of  a  corporation  in 
any  mode,  all  suits  pending  for  or  against  it  abate.     The  com- 
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mon  law  in  that  particular  is  in  several* states  modified  by 
charter  or  statute.  No  such  modification,  however,  appears  to 
have  been  made  in  Pennsylvania :  Helping  Hand  Bldg.  &  Loan 
Assn.  V,  Marsh,  18  Pa.  Superior  Ct.  319 ;  Building  Assn.  v. 
Anderson,  7  Phila.  106 ;  Farmers  &  Mechanics'  Bank  v.  Little, 
8  W.  &  S.  207 ;  Building  Assn.  v.  Long,  1  W.  N.  C.  391. 

/>.  /.  Bally  for  appellee. — Defendant  was  estopped  to  deny 
the  right  of  the  plaintiff  to  sue  on  the  mortgage :  Helping 
Hand  Bldg.  &  Loan  Assn.  v.  Buss,  13  Pa.  Superior  Ct.  343 ; 
Marston  v.  State  Hospital,  18  Pa.  Superior  Ct.  649 ;  Whitehead 
V.  Jones,  197  Pa.  619 ;  Cochran  v.  Arnold,  68  Pa.  406 ;  Spahr 
V.  Farmers'  Bank,  94  Pa.  429. 

Opinion  by  W.  D.  Pobteb,  J.,  July  10, 1902 : 
This  appeal  is  from  the  oixier  of  the  court  below  refusing  to 
open  a  judgment  and  let  the  defendant  into  a  defense.  The 
proceeding  was  begun  by  &  scire  facias  upon  a  mortgage,  and 
a  judgment  in  all  respects  regular  upon  its  face  was  entered 
against  the  defendant  on  March  26,  1898.  The  defendant,  on 
May  9,  1898,  presented  his  petition  to  the  court  below  admit- 
ting the  amount  of  the  loan  and  the  execution  of  the  mortgage, 
but  alleging  that  the  debt  had  been  paid  in  full.  He  presented 
a  supplemental  petition  on  August  6,  l901,  alleging  that  the 
charter  of  the  association  to  which  the  mortgage  had  been  given 
had  expired  on  September  13, 1893,  and  that  a  new  corporation 
bearing  the  same  name  had  procured  a  charter  on  November  4, 
following ;  that  the  mortgage  in  question  had  never  been  as- 
signed by  the  corporation  to  which  it  had  been  made  to  the  as- 
sociation which  now  brought  suit  upon  it,  and  that  the  defendant 
never  had  been  indebted  and  never  had  executed  a  mortgage 
to  the  plaintiff.  The  plaintiff  filed  an  answer  and  testimony 
was  taken  by  the  parties  respectively.  The  allegation  of  the 
defendant  that  the  mortgage  had  been  paid  was  not  sustained 
by  the  evidence.  The  averment  that  the  charter  of  the  associa- 
tion to  which  the  mortgage  had  originally  been  made  had  ex- 
pired appeared  to  be  true,  but  it  also  appeared  that  by  consent 
of  all  the  stockholders  in  the  old  association,  including  the  de- 
fendant, the  assets  of  that  body  had  been  handed  over  to  the 
new  corporation,  which  at  the  same  time  had  assumed  all  the 
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liabilities  of  the  former  body  and  that  such  stockholders  had 
treated  the  new  corporation  as  the  successor  of  the  old.  The 
defendant  continued  to  pay  his  dues  and  interest  to  the  new 
corporation  for  about  four  years  after  it  was  formed,  and  re- 
ceived statements  showing  that  the  new  association  was  dis- 
charging the  obligations  of  the  old  and  was  relying  for  reim- 
bursement upon  the  assets  of  which  the  mortgage  in  question 
was  a  part.  It  was  the  duty  of  the  court  below  to  dispose  of 
this  rule  to  open  the  judgment  upon  equitable  principles,  and 
we  are  not  satisfied  that  the  conclusion  reached  involved  any 
abuse  of  discretion.  It  is  true  that  the  evidence  did  not  es- 
tablish that  there  had  ever  been  any  formal  assignment  of  the 
mortgage  by  the  old  association  to  the  new,  but  all  the  stock- 
holders of  both  associations  had  dealt  with  the  property  as  if 
there  had  been  an  actual  assignment.  The  defendant  having 
permitted  others  to  rely  upon  this  understanding  and  himself 
acquiesced  in  it  for  four  years,  ought  to  have  raised  the  ques- 
tion as  to  the  formality  of  the  assignment  at  the  time  the  writ 
of  scire  facias  was  served  upon  him.  Having  waited  for  three 
years  after  the  presentation  of  his  original  petition  to  open  the 
judgment  upon  the  ground  of  payment,  before  raising  the  ques- 
tion as  to  the  regularity  of  the  assignment,  it  would  be  inequi- 
table to  allow  his  present  contention  to  prevail. 
The  judgment  is  affirmed. 


Holt  V.  McWilliams,  Appellant. 

Vendor  and  vendee — Specific  perfonnrntre~Orj)ha.ns^  court — Acts  of  Feb- 
ruary 24,  1834.  P.  2/.  70,  and  April  28,  1899,  P.  L.  167. 

On  a  petition  for  the  specific  performance  of  a  parol  contract  by  dece- 
dent to  sell  land  to  the  petitioner,  the  testimony  in  the  orphans'  couit 
showed  that  the  petitioner  bought  the  land  from  the  decedent  and  paid  for 
it,  and  that  a  deed  for  a  portion  of  it  was  made,  at  his  request,  to  his 
daughter  for  a  nominal  consideration.  It  further  showed  that  the  dece- 
dent, while  standing  upon  the  land  (which  was  enclosed  by  a  fence  and 
included  an  area  of  about  throe  quarters  of  an  acre),  in  the  presence  of 
the  petitioner,  stated  to  a  witness  in  the  cause,  that  he  had  sold  the  lot  in 
question  to  the  petitioner.  Several  other  witnesses  were  called  proving 
declarations  by  the  decedent  that  he  had  sold  the  lot  to  the  petitioner,  and 
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showing  further  that  the  petitioner  had  for  a  period  of  yeara  been  in  pos- 
session and  had  cultivated  the  land,  and  had  made  improvements  thereon. 
It  was  further  proven  that  the  decedent  directed  the  land  to  be  assessed 
for  taxation  in  the  name  of  the  petitioner,  who  paid  the  taxes,  and  that 
the  petitioner  and  an  adjoining  neighbor  together  constructed  a  line  fence 
along  the  property.  Held,  that  the  evidence  was  sufficient  to  suppoit  a 
decree  of  specific  performance. 

The  fact  that  a  purchaser  of  land  has  brought  suit  to  recover  a  portion 
of  the  purchase  money  paid  by  him  before  a  deed  to  him  had  been  refused, 
will  not  prevent  him  fi-om  filing  a  bill  in  equity  against  the  vendor  for 
specific  performance,  and  this  is  especially  the  case  where  he  has  discon- 
tinued his  suit  at  law  and  paid  the  costs. 

Argued  May  21,  1902.  Appeal,  No.  143,  April  T.,  1902,  by 
defendant,  from  decree  of  O.  C.  Warren  Co.,  Dec.  T.,  1900, 
No.  22,  on  .petition  for  specific  performance  in  case  of  David 
Holt  V.  Kate  Mc  Williams,  Administratrix  of  A.  E.  Mc Williams, 
Deceased.  Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.    AflBrmed. 

Petition  to  enforce  the  specific  performance  of  a  parol  con- 
tract for  the  sale  of  real  estate.     Before  Lindsay,  P.  J. 
The-  court  below  stated  the  facts  to  be  as  follows : 

1.  That  the  land  described  in  the  petition  was  sold  to  the 
petitioner,  David  Holt,  by  the  said  A.  E.  Mc  Williams  by  parol 
agreement  some  time  between  1890  and  1892  for  the  sum  of 
$300.  Said  A.  E.  McWilliams  and  wife  conveyed  a  portion  of 
said  land  to  Frances  M.  McKinney,  daughter  of  the  said  David 
Holt,  at  his  request,  by  deed  dated  December  29, 1897. 

2.  That  soon  after  said  parol  agreement  was  made  the  plain- 
tiff took  possession  of  the  land  and  made  valuable  improve- 
ments by  clearing  off  the  brush,  taking  out  the  stones,  filling 
up  the  low  places  and  leveling  off  the  land.  That  he  remained 
in  possession,  ploughing  and  cultivating  the  said  land  until 
some  time  in  1899,  when  Mrs.  Kate  McWilliams,  the  respon- 
dent, took  possession  of  the  portion  of  said  land  not  conveyed 
in  the  lifetime  of  the  said  A.  E.  McWilliams,  and  refused  and 
still  refuses  to  give  up  the  possession  or  to  convey  the  same  to 
the  petitioner. 

3.'  That  the  said  David  Holt  paid  the  purchase  price  of  said 
land  in  full  to  the  said  A.  E.  McWilliams  in  his  lifetime. 
4.  That  the  said  A.  E.  McWilliams  died  intestate  on  or 
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about  April   2i,  1898,   without  having  made  any  provision 
for  the  performance  of  said  parol  contract,  and  that  letters  of 
administration  were  duly  granted  to  Kate  McWilliams,  May  4, 
1898. 
The  court  entered  a  decree  for  specific  performance. 

JError  assigned  was  the  deci-ee  of  the  court. 

2>.  U.  Arird,  of  Arird  ^  Bordwell  and  Z>.  /.  Ball^  for  appellant, 
cited  as  to  repugnant  remedies :  Weaver's  Road,  45  Pa.  406 ; 
Share  v.  Anderson,  7  S.  &  R.  62 ;  Martin  v.  Ives,  17  S.  &  R.  363; 
Pott's  App.,  6  Pa.  500  ;  Piersol  v.  Neill,  63  Pa.  423 ;  Irving  v. 
BuU,  7  Watts,  323. 

Cited  as  to  the  sufficiency  of  the  evidence  :  Rankin  v.  Simp- 
son, 19  Pa.  471 ;  Moyer's  App.,  105  Pa.  432. 

W.  IF.  Wilbur^  with  him  Perry  Z>.  Clark^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  10, 1902 : 
This  is  an  appeal  from  the  decree  of  the  orphans'  court  di- 
recting a  conveyance,  to  the  petitioner,  of  a  piece  of  land.  The 
decree  is  based  upon  a  parol  contract  of  sale  made  by  the  de- 
cedent. The  first  error  alleged  is  that  the  findings  of  fact  by 
the  court  below  were  upon  evidence  insufficient  to  prove  the 
alleged  parol  sale  of  the  real  estate  and  inadequate  to  take  the 
sale  out  of  the  operation  of  the  statute  of  fmuds.  The  evi- 
dence adduced  has  been  examined  by  this  court.  The  testi- 
mony for  the  petitioner  shows  that  he  bought  the  land  from 
the  decedent  and  paid  for  it,  and  that  a  deed  for  a  portion  of 
it  was  made,  at  his  request,  to  his  daughter  for  a  nominal  con- 
sideration. It  further  shows  that  the  decedent,  while  standing 
upon  the  land  (which  was  enclosed  by  a  fence  and  included 
an  area  of  about  three  quarters  of  an  acre),  in  the  presence  of 
the  petitioner,  stated  to  one  Hill,  a  witness  in  the  cause,  that 
he  had  sold  the  lot  in  question  to  the  petitioner.  Several  other 
witnesses  were  called  proving  declarations  by  the  decedent 
that  he  had  .sold  the  lot  to  the  petitioner,  and  showing  further 
that  the  petitioner  had  for  a  period  of  years  been  in  possession 
and  had  cultivated  the  land,  and  had  made  improvements 
thereon.     It  was  further  proven  that  the  decedent  directed 
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the  land  to  be  assessed  for  taxation  in  the  name  of  the  peti- 
tioner, who  paid  the  taxes ;  that  the  petitioner  and  an  adjoin- 
ing neighbor  together  constructed  a  line  fence  along  the  prop- 
erty. The  proof  was  thus  in  character  and  strength  suflBcient 
to  sustain  the  findings  of  fact  by  the  court  and  the  decree  based 
thereon :  See  McGibbeny  v.  Burmaster,  53  Pa.  332 ;  Haslet 
V.  Haslet,  6  Watts,  464 ;  Jamison  v.  Diraock,  95  Pa.  52  ;  Sim- 
mons's  Estate,  140  Pa.  567.  The  evidence  of  the  parol  agree- 
ment warranted  a  decree  enforcing  specific  performance  of  it 
under  the  language  of  the  Act  of  Febniary  24,  1834,  P.  L.  70, 
which  is  that  the  performance  shall  be  required  "  in  all  cases 
where  such  parol  contract  shall  have  been  so  far  executed  that 
it  would  be  against  equity  to  rescind  the  same."  Furthermore, 
the  Act  of  April  28, 1899,  P.  L.  157,  by  its  teims  (if  applicable 
to  the  pending  cause)  covers  the  facts  exhibited  by  the  proofs. 
The  latter  act  affects  parol  contacts  which  may  have  been  "so 
far  executed  by  possession,  by  improvements,  or  by  partial  pay- 
ments of  purchase  money,  that  it  would  be  against  equity  to 
rescind  the  same." 

The  appellant  urges  another  reason  for  reversal.  It  appears 
that  the  plaintiff  brought  an  action  at  law  which  the  appellant 
asserts  was  to  recover  the  purchase  money,  which  is  alleged  to 
have  been  paid  to  the  decedent.  This  is  asserted  to  have  been 
an  election  by  the  present  petitioner  to  rescind  the  contract  of 
sale.  It  is  now  said  that  having  so  elected,  he  cannot  assert 
his  right  to  specific  performance,  because  the  two  proceedings 
are  inconsistent.  This  phase  of  the  case  presents  no  difiiculty. 
The  action  at  law  was  discontinued  and  the  costs  paid.  It  was 
in  fact  a  suit  based  upon  the  very  contract  which  is  now  the 
basis  of  the  decree  for  specific  performance.  The  suit  was 
founded  on  an  obligation  of  the  defendant  to  perform  his 
agreement  to  convey.  The  two  proceedings  are  not  inconsist- 
ent. It  is  true,  pending  both,  the  plaintiff  might  have  been 
driven  to  elect  between  them.  He,  however,  discontinued  the 
first,  and  relies  now  solely  on  his  right  to  specific  performance. 
The  case  of  Findlay  v.  Keim,  62  Pa.  112,  is  a  precedent  which 
strikes  from  beneath  the  appellant  support  for  the  proposition 
he  seeks  to  sustain,  and  clearly  eliminates  from  application 
the  case  of  Potts \s  Appeal,  5  Pa.  500,  upon  which  he  relies. 

The  judgment  is  affirmed. 
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Morgan  v.  Soisson,  Appellant. 

Justice  of  the  peace — Appeals — Corporations— -  Bail^ Act  of  March  16, 
1847.  P.  L,  361. 

'Where  after  a  judgment  has  been  entered  against  a  corporation  before 
a  justice  of  the  peace,  an  individual  enters  security  for  an  appeal  *' con- 
ditioned fur  the  payment  of  the  debt,  interest  and  costs  that  may  be  legally 
recovei*ed  against  the  said  appellant  company,"  in  accordance  with  Act  of 
March  15,  1847,  P.  L.  361,  which  provides  that  in  such  case  the  bail  **  shall 
be  taken  absolute  for  the  payment  of  debt,  interest  and  costs  on  the  affirm- 
ance of  the  judgment,"  the  surety  is  liable  upon  the  bond,  although  the 
appeal  has  never  been  entered  in  the  court  of  common  pleas.  In  such  a 
case  the  ** affirmance"  of  the  judgment  may  be  either  by  the  act  of  the 
appellant  in  failing  to  enter  the  appeal,  or  by  the  formal  action  of  the 
court. 

Argued  May  21, 1902.  Appeal,  No.  11,  April  T.,  1903,  by 
defendant,  from  judgment  of  C.  P.  Fayette  Co.,  Sept.  T.,  1901, 
No.  348,  on  case  stated  in  case  of  Morgan  &  Wright  v.  Joseph 
Soisson.  Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.     AflQrmed. 

Assumpsit  on  a  bail  bond. 

The  facts  as  disclosed  by  the  case  stated  appear  by  the  opin- 
ion of  the  Superior  Court. 

Reppert,  p.  J.,  entered  judgment  for  plaintiff  for  J112.52 
on  the  case  stated. 

Error  assigned  was  in  entering  judgment  for  defendant  on 
the  case  stated. 

E.  C.  Higbee^  of  Sterling^  Highee  ^  Dnmbauldj  for  appellant, 
cited :  German  town  Turnpike  Co.  v.  Naglee,  9  S.  &  R.  227 ; 
Shivery  v.  Grauer,  12  Pa.  C.  C.  Rep.  472;  Drummond  v. 
Husson,  14  N.  Y.  60. 

P.  S.  Newmyer^  with  him  Edward  Campbell^  for  appellee, 
cited :  Meeker  v.  Brackney,  35  Pa.  276 ;  Ingham  v.  Tracy,  5 
Watts,  383 ;  Com.  v.  Hodusko,  24  Pa.  C.  C.  Rep.  388. 
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Opinton  by  Beaver,  J.,  July  10, 1902 : 
From  the  case  stated,  from  the  judgment  in  which  in  the 
court  below  this  appeal  is  taken,  it  appears  : 

1.  That  the  plaintiffs  here  recovered  judgment  agfainst  the 
Baldwin  Automobile  Manufacturing  Company,  a  corporation, 
before  W.  H.  Berger,  Esq.,  a  justice  of  the  peace,  to  recover 
the  sum  of  $108.20  for  merchandise  sold  and  delivered  to  the 
said  company. 

2.  That  the  justice  rendered  judgment  against  the  company 
in  favor  of  the  plaintiffs  for  $108.20  and  costs  of  suit. 

8.  That  execution  having  been  issued  upon  the  said  judg- 
ment and  a  levy  made  upon  certain  goods  of  the  automobile 
company,  it  appealed  from  the  judgment  of  the  justice  to  the 
court  of  common  pleas  of  Fayette  county. 

4.  That  the  defendant,  Joseph  Soisson,  entered  into  a  recog- 
nizance before  the  justice  of  the  peace  on  January  16,  1901,  to 
perfect  the  appeal  of  the  automobile  company,  which  was  drawn 
in  the  following  form  :  "  I  am  held  as  bail  absolute  in  this  case 
in  the  sum  of  $228,  conditioned  for  the  payment  of  the  debt, 
interest  and  costs  that  may  be  legally  recovered  against  the  said 
appellant  company." 

5.  That  the  said  appeal  was  not  entered  in  the  court  of 
common  pleas  of  Fayette  county  on  or  before  the  fii-st  Monday 
of  March  next  ensuing,  said  day  being  the  last  day  on  which 
the  same  could  be  legally  entered. 

6.  That  subsequently,  on  August  3, 1901,  the  present  plain- 
tiffs began  an  action  against  Joseph  Soisson  upon  the  recogni- 
zance of  the  said  Soisson  entered  by  him  before  Justice  Berger  as 
bail  on  the  appeal  of  the  said  automobile  company  from  the 
judgment  in  favor  of  Morgan  &  Wright,  in  which  judgment 
was  entered  by  the  justice  against  Soisson  for  the  sum  of 
$112.52,  with  interests  and  costs. 

The  Ar^  of  March  15,  1847,  P.  L.  361,  provides:  "That 
from  and  r.Iter  the  passage  of  this  act,  when  any  corporation 
(municipal  corporations  excepted)  being  sued,  shall  appeal  or 
take  a  writ  of  error,  the  bail  requisite  in  that  case  shall  be 
taken  absolute  for  the  payment  of  debt,  interest  and  costs  on 
the  affirmance  of  the  judgment."  The  appellant  contends 
that,  the  judgment  never  having  been  affirmed,  he  is  not  li- 
able upon  his  recognizance  and  that  the  judgment  of  the  JOB- 
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tice  of  the  peace  against  him  in  the  suit  on  the  recognizance 
was,  therefore,  void  and  the  appeal  therefrom  should  have  been 
sustained  by  the  court.  This  contention  is  based  upon  the 
meaning  given  by  the  appellant  to  the  word  "  affirmance,"  as 
used  in  the  act  of  assembly.  He  confines  its  application  to  the 
mtification  or  upholding  of  a  judgment  of  a  lower  court  by  an 
appellate  court,  but  it  has  a  much  broader  meaning  than  this. 
An  affirmance  may  be  "  the  confirmation  of  a  voidable  act  by 
the  party  acting,  who  is  to  be  bound  thereby  or  by  a  court  in 
the  manner  contended  for  by  the  appellant  and  it  may  be  either 
express  or  implied."  See  1  Bouvier's  Law  Dictionary,  112. 
Even  if  the  appellant's  contention  as  to  the  limited  meaning  of 
the  word  "  affirmance  "  were  correct,  we  would  hesitate  long, 
before  allowing  such  a  technicality  to  prevail,  but  it  is  not  nec- 
essary for  us  to  consider  this  narrow  aspect  of  the  question. 
The  judgment  obtained  before  the  justice  by  the  plaintiff 
against  the  corporation  was  voidable  and  could  be  rendered 
void,  first,  by  an  appeal ;  second,  by  the  entry  of  the  appeal  in 
the  court  of  common  pleas  within  the  time  limited  by  law,  and 
third,  by  the  reversal  of  that  judgment  in  the  said  court  in  the 
manner  pointed  out  by  law.  The  appeal  was  taken  ;  the 
judgment  could  be  affirmed  either  by  the  act  of  the  appellant 
in  failing  to  enter  the  appeal  or  by  the  formal  action  of  the 
court. 

The  appellant  corporation  in  the  original  judgment  settled 
the  question  of  the  defendant's  liability  by  its  refusal  or  fail- 
ure to  enter  the  judgment  within  the  time  limited  by  law,  the 
failure  to  enter  the  same  being  distinctly  averred  in  the  case 
stated.  Such  a  refusal  or  failure  was  an  implied  affirmance  by 
the  defendant  corporation  of  the  judgment  of  the  justice  and 
bound  both  the  corporation  taking  the  appeal  and  the  defend- 
ant, whose  recognizance  made  the  appeal  possible  and  at  least 
for  the  time  valid,  and  so  defeated  the  plaintiff's  execution  by 
virtue  of  which  a  levy  was  made  upon  the  goods  of  the  defend- 
ant therein.  Although  we  have  followed  herein  the  argument 
of  the  appellant  in  his  main  contention,  it  is,  nevertheless,  true 
that  the  recognizance  entered  by  him  does  not  contain  the 
language  of  the  act  of  1847  "  on  the  affirmance  of  the  judg- 
ment," but,  as  set  forth  in  the  case  stated,  is  in  the  following 
form :  "  I  am  held  as  bail  absolute  in  this  case  in  the  sum  of 
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$228,  conditioned  for  the  payment  of  the  debt,  interest  and 
costs  that  may  be  legally  recovered  against  the  said  appellant 
company."  Upon  the  failure  of  the  defendant  company  to 
enter  its  appeal,  the  judgment  legally  recovered  against  it  wjw> 
the  judgment  entered  by  the  justice  and  for  that,  with  inter- 
est and  costs,  in  accordance  with  the  terms  of  his  recognizance, 
we  are  all  of  the  opinion  he  is  liable.  The  judgment  is  af- 
firmed. 


Moore  v.  Neubert,  AppeUant. 

Waters  —  Licenses  —  Easement  — •  Parol  agreemeiU  —  Improvements  — 
Equity. 

A  license  to  use  water  may  be  converted  into  what  is  in  effect  an  ease- 
ment, not  upon  the  principle  that  the  right  passes  by  the  parol  agi'eement, 
but  that  whenever  one  party  has  in  part  executed  it  by  payment  (»f  money, 
taking  possession  and  making  valuable  improvements,  the  conscience  of 
the  other  is  bound  to  carry  it  into  execution,  and  equity  will  compel  him 
to  do  it. 

Where  a  person  uses  water  from  a  spring  on  the  land  of  another  under 
a  parol  license,  and  it  appears  that  after  the  license  was  given  to  him  he 
laid  pipes  to  his  own  land,  built  a  house  thereon,  and  used  the  water  for 
eighteen  years,  the  successor  in  title  to  the  owner  of  the  spring  with 
knowledge  of  the  existence  of  the  license,  has  no  right  to  deprive  the  li- 
censee of  the  use  of  the  water. 

Practice,  C.  P. — IHal — Appeals — Remarks  of  cowisel. 

A  judgment  on  a  verdict  will  not  be  reversed  because  of  alleged  im- 
proper and  injurious  remarks  of  counsel,  where  it  appears  that  the  venlict 
was  modest  in  amount,  and  that  the  couit  instnicted  the  jury  to  disregard 
the  objectionable  remarks  of  counsel. 

Argued  May  21,  1902.  Appeal,  No.  150,  April  T.,  1902, 
by  defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  F., 
1902,  No.  173,  on  verdict  for  plaintiff  in  case  of  James  A. 
Moore  v.  Valentine  Neubert  et  al.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.     Affirmed. 

Trespass  for  deprivation  of  water  rights.  Before  Pat- 
ron, P.  J. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  to  use  water 
from  a  spring  on  the  defendant's  land  under  a  parol  license 
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from  J.  S.  Quigley,  defendaht's  predecessor  iii  title.  It  ap- 
peared that  the  plaintiff  had  used  the  water  for  eighteen  years, 
and  that  after  he  had  received  the  license  he  had  laid  pipes 
from  the  spring  to  a  house  which  he  erected  on  his  own  land. 
The  defendants  tore  up  the  pipes,  and  this  suit  was  brought 
for  damages. 

After  argument  by  counsel  for  plaintiff,  and  before  the  charge 
of  the  court  to  the  jury,  defendant's  counsel  requested  the  court 
to  withdraw  a  juror  and  continue  the  case  for  the  reasons  that 
the  counsel  for  plaintiff  in  addressing  the  jury  on  the  subject 
of  damages  in  the  case,  said  that  ^*  Mrs.  Moore  had  lost  her  ami 
on  account  of  this  case/'  and  also  for  the  reason  that  he  also 
said  :  *'  Take  Mr.  Neubert,  he  is  the  richest  man  in  the  country, 
and  the  Smiths  are  rich  brewers  and  rich  men,  and  Mr.  Moore 
is  a  poor  working  man." 

The  Court :  We  will  explain  that  to  the  jury ;  the  request 
is  refused.     [1] 

The  court  charged  in  part  as  follows : 

It  was  improper  on  the  part  of  the  counsel  for  the  plaintiff 
to  comment  upon  the  fact  that  one  man  was  rich  or  poor,  and  I 
feel  that  you  can  decide  this  case  without  any  such  consider- 
ation, and  that  it  is  not  necessary  to  withdraw  the  case  nor 
submit  it  to  another  jury.  You  will  free  your  minds  from  any 
consideration  of  the  financial  standing  or  condition  of  these 
men,  because  that  has  nothing  whatever  to  do  with  the  case. 
You  decide  it  strictly  upon  the  evidence  and  the  law. 

Defendant  presented  this  point : 

That  under  all  the  evidence  in  this  case,  the  plaintiff  is  not 
entitled  to  recover  and  a  verdict  of  the  jury  must  be  for  the 
defendants.     Answer:  Refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  fSO.OO.  Defendant 
appealed. 

Error  $  assigned  were  (1, 6)  above  instructions,  quoting  them. 

Calvin  Raybum^  for  appellants. — A  license  to  enter  upon  real 
property  is  technically  an  authority  given  to  do  some  one  act  or  a 
series  of  acts  on  the  land  of  another  without  passing  any  estate 
in  the  land :  Cook  v.  Steams,  11  Mass.  533. 
Vol.  XXI— 10 
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The  plaintiff  not  having  any  more  than  a  parol  license  from 
Quigley  for  the  use  of  water,  the  same  is  revokable  and  defend- 
ants are  not  guilty  of  trespass:  Hodgkins  v.  Farrington,  5 
L.  R.  A.  209. 

H,  A.  Heilman^  for  appellee. — As  to  the  first  assignment  of 
error,  there  is  nothing  on  the  record  to  support  it.  In  order  to 
make  such  remarks  part  of  the  record  and  assignable  of  error, 
it  is  necessary  to  pursue  the  method  pointed  out  by  the  Supreme 
Court  in  the  cases  of  Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1, 
Com.  V.  Weber,  167  Pa.  158,  Cora.  v.  Windish,  176  Pa.  167,  Com. 
V.  Zappe,  158  Pa.  498,  Com.  v.  Eisenhower,  181  Pa.  470, 
and  Com.  v.  Sarves,  17  Pa.  Superior  Ct.  407. 

It  has  been  a  long  and  well  established  principle  of  law,  that 
a  license  may  become  irrevocable  by  equitable  estoppel,  where 
the  licensee  relying  upon  the  same  takes  possession  and  makes 
valuable  improvements,  and  the  parties  cannot  be  placed  in 
statu  quo  after  the  license  has  been  executed :  LeFevre  v.  Le- 
Fevre,  4  S.  &  R.  241 ;  Rerick  v.  Kern,  14  S.  &  R.  267 ;  Camp- 
bell V.  McCo3%  31  Pa.  264;  Dark  v.  Johnston,  56  Pa.  169; 
Huff  V.  McCauley,  53  Pa.  206 ;  Baldwin  v.  Taylor,  166  Pa. 
507;  Hansen  v.  Farmers'  Co-operative  Creamery,  106  Iowa, 
167 ;  76  N.  W.  Repr.  652 ;  Hicox  v.  Parmelee,  21  Conn.  99 ; 
Noftsger  v.  BarkdoU,  148  Ind.  531  (47  N.  E.  Repr.  960). 

Opinion  by  William  W.  Porter,  J.,  July  10, 1902: 
Quigley  was  the  owner  of  some  twenty-two  acres  of  land  on 
which  was  located  a  spring.  He  conveyed  a  portion  of  the  land 
to  Kline,  granting  the  use  of  the  spring.  Subsequently,  during 
negotiations  between  Moore  (the  plaintiff)  and  Quigley  in  re- 
spect to  the  purchase  by  the  former  of  a  part  of  the  land,  Quig- 
ley agreed  that  Moore  might  have  the  use  of  the  water  pro- 
vided he  could  make  a  satisfactory  arrangement  with  Kline. 
This  resulted  in  the  laying  of  a  pipe  from  the  spring  to  Kline's 
property,  and  thence  to  the  property  for  which  Moore  sub- 
sequently received  a  deed  from  Quigley.  This  pipe  was  laid 
at  the  joint  cost  of  Moore  and  Kline.  The  deed  to  Moore  con- 
tained no  grant  for  the  use  of  the  water.  Pursuant,  however, 
to  the  promise  of  Quigley  and  the  arrangement  with  Kliue, 
Moore  proceeded  to  build  a  house  upon  the  lot  purchased  by 
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him  and  continued  the  use  of  the  water  for  some  eighteen  years. 
Quigley's  title  passed  to  the  defendants.  They  denied  Moore's 
right  to  the  water  and  cut  off  his  pipe.  For  this  Moore  has  re- 
covered a  small  verdict  in  this  action  of  trespass. 

The  defendants  in  this  court  allege  that  the  plaintiff  had  no 
right  to  recover  because  (1)  his  claim  to  the  use  of  the  water 
being  in  the  nature  of  an  easement,  he  failed  to  exhibit  a  proper 
grant ;  and  because  (2)  if  the  right  to  use  the  water  was  a 
license,  it  was  revocable  by  Quigley  or  his  successors  in  title. 
The  case  is  not  attempted  to  be  supported  by  the  plaintiff  on 
the  ground  of  an  easement  created  by  grant,  but  on  the  ground 
of  the  creation  of  an  irrevocable  license.  The  court  below  in- 
structed the  jury  that  the  license  to  Moore  was  revocable  unless 
Moore  had,  on  the  faith  of  the  license,  incurred  such  expenses 
as  could  not  be  compensated  in  damages,  and  directed  them  to 
find  whether  such  expenses  had  been  incurred.  The  court  sub- 
mitted also  the  question  whether  the  defendants  had  knowl- 
edge of  the  existence  of  the  license  to  Moore  when  they  took 
title  to  the  premises  on  which  the  spring  was  located.  As  to 
the  second  question,  there  was  little  to  submit,  since  one  of  the 
defendants,  at  least,  admitted  that  before  the  purchase  of  the 
Quigley  property,  he  knew  that  Moore  was  supplying  himself 
with  water  from  the  spring  thereon.  On  the  first  question  the 
court  committed  no  error  injurious  to  the  defendants.  A  license 
may  be  converted  into  what  is  in  effect  an  easement,  not  upon 
the  principle  that  the  right  passes  by  the  parol  agreement,  but 
that  whenever  one  party  has  in  part  executed  it  by  payment  of 
money,  taking  possession  and  making  valuable  improvements, 
the  conscience  of  the  other  is  bound  to  carry  it  into  execution, 
and  equity  will  compel  him  to  do  it :  Le  Fevre  v.  Le  Fevre,  4 
S.  &  R.  241 ;  Campbell  v.  McCoy,  31  Pa.  263 ;  Baldwin  v. 
Taylor,  166  Pa.  507 ;  Huff  v.  McCauley,  53  Pa.  206. 

The  appellants  complain  that  the  court  failed  in  its  duty  in 
not  withdrawing  a  juror  because  of  improper  and  injurious 
statements  made  by  counsel  in  his  address  to  the  jury.  We 
are  unable  to  say  that  the  defendants  suffered  injury  from  the 
cause  alleged,  in  view  of  the  modest  verdict  returned,  and  par- 
ticularly in  view  of  the  language  of  the  court  at  the  inception 
of  the  charge  in  which  the  jury  were  pointedly  instructed  to 
disregard  the  objectionable  remarks  of  counsel.     See  Common- 
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wealth  V.  Sarves,  17  Pa.  Superior  Ct.  407.     The  assignments 
of  error  are  eight  in  number,  but  as  the  case  is  presented  in 
argument,  what  has  been  said  is  believed  to  cover  the  errors 
which  the  appellant  regards  as  substantial. 
The  judgment  is  affirmed. 


Huntingdon  County,  Appellant,  v.  Mason. 

Appeals— Interlocutory  order — Quashing  appeal — Issue  on  appeal  from 
county  auditor. 

Where. the  court  of  common  pleas  makes  absolute  a  rule  to  strike  off 
an  issue  on  an  appeal  from  the  report  of  county  auditors  '*  upon  payment 
by  the  county  within  thirty  days  of  the  costs  "  which  have  accrued  upon 
the  appeal,  and  in  the  event  of  the  refusal  or  neglect  to  the  county  to  pay 
the  costs  that  the  i*ule  be  discharged,  and  the  county  takes  an  appeal  with- 
out waiting  for  the  thirty  days  to  expire,  such  appeal  is  from  an  interlocu- 
tory order  and  will  be  quashed. 

Argued  Nov.  8,  1901.  Appeal,  No.  220,  Oct.  T.,  1901,  by  de- 
fendant, from  order  of  C.  P.  Huntingdon  Co.,  May  T.,  1900, 
No.  11,  on  rule  to  strike  off  issue,  on  appeal  from  county  auditor, 
in  case  of  Huntingdon  County  v.  Robert  Mason,  C.  K.  Horton 
and  George  W.  Taylor.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Appeal 
quashed. 

Appeal  from  county  auditors. 
Rule  to  strike  off  issue. 

Error  assigned  was  the  order  of  the  court,  quoting  the  opin- 
ion of  the  Superior  Court. 

L,  H.  Beers  and  T,  F.  Bailey^  for  appellant. 

James  S.  Woods  and  K.  Allen  Lovely  with  them  W.  H. 
Woods^  for  appellees. — No  appeal  can  be  taken  from  a  judgment 
or  decree  which  Is  not  a  final  disposition  of  the  matter  in  con- 
troversy :  Lycoming  Fire  Ins.  Co.  v.  Stoi'rs,  97  Pa.  854 ;  Phila. 
&  Reading  R.  R.  Co.  v.  Snowdon,  161  Pa.  201 ;  Barclay  v.  Col- 
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well,  4  W.  N.  C.  440  ;  Hall's  App.,  56  Pa.  238;  Penna.  Steel 
Co.'s  App.,  161  Pa.  571 ;  Royer  v.  Tate,  1  P.  &  W.  227  ;  Stultz- 
fooB's  App.,  3  P.  &  W.  265. 

Per  Curiam,  July  10,  1902 : 

The  defendants  appealed  from  the  report  of  the  county  au- 
ditors surcharging  them.  The  court  thereupon  awarded  an 
issue  between  them  and  the  county  "  to  be  tried  without  further 
pleadings,  to  determine  whether  they  ....  or  any  of  them 
should  be  surcharged  with  the  sum  of  f94.24  ....  or  any 
part  thereof  as  found  by  the  said  auditors.'' 

The  county  solicitor  made  no  objection  to  the  form  of  the  is- 
sue, but,  according  to  the  defendants  sworn  allegation,  agreed 
to  it.  After  the  issue  had  been  on  the  trial  list  four  times  and 
had  been  continued  twice  by  the  consent  of  the  parties,  and  a 
large  amount  of  costs  had  accrued,  the  county  obtained  a  rule 
to  show  cause  why  the  issue  should  not  be  struck  ofif.  So  far 
as  the  record  shows,  this  was  the  first  time  that  objection  was 
raised  by  the  county  or  its  solicitor  to  the  awarding  of  the  issue 
or  its  form.  After  hearing,  the  court  made  the  rule  absolute, 
*'  upon  payment  by  the  county  of  Huntingdon  within  thirty 
days  of  the  costs  which  have  accrued  upon  it.  In  the  event  of 
the  refusal  or  neglect  of  tlie  county  to  pay  the  costs  then  it  is 
ordered  that  the  rule  be  discharged."  Without  waiting  for  the 
thirty  days  to  expire  the  county  took  the  present  appeal,  thus 
in  effect  refusing  to  comply  with  the  condition  upon  which  the 
rule  was  to  be  made  absolute.  The  case,  therefore,  is  in  the 
same  situation  as  if  the  rule  to  strike  off  the  issue  had  been 
discharged  in  the  fii*st  instance.  The  issue  is  pending  and  un- 
tried. Clearly,  the  appeal  is  from  an  interlocutory  order,  and 
must  be  quashed  for  that  reason. 

The  appeal  is  quashed. 
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Westmoreland  Guarantee  Building  &  Loan  Associar 
tion,  Appellant,  v.  Nesbit. 

Sheriff  ^8  $ale^  Setting  caide^Inadequacy  oj  price, 

A  bona  fide  puixshaser  at  a  sheriff *s  sale  of  land,  the  moment  it  is  knocked 
off  to  him,  if  he  complies  in  all  respects  with  the  conditions  of  sale,  in- 
stantly acquires  a  vested  right  to  the  propeity  sold.  Such  a  purchaser 
would  be  bound  by  his  bargain  thus  made,  although  his  bid  greatly  ex- 
ceeded its  value,  and  if  he  purchased  at  a  bona  fide  sale  gt*eatly  below 
the  value,  the  vendor  would  be  bound  by  the  sale.  Equality  in  this  case 
at  least  is  equity. 

A  sheriff's  sale  will  not  be  set  aside  where  the  only  reason  urged  in 
addition  to  inadequacy  of  price  is  that  the  president  of  the  building  and 
loan  association  which  owned  the  first  lien,  being  obliged  to  be  away  on 
business  on  the  day  of  the  sale  directed  his  son  to  attend  the  sale  and  bid, 
and  that  the  son  forgot  about  the  sale  because  of  unusual  business  duties. 

Argued  April  22,  1902.  Appeal,  No.  120,  April  T.,  1902, 
by  plaintifiF,  from  order  of  C.  P.  Westmoreland ,  Co.,  Nov.  T., 
1901,  No.  272,  discharging  rule  to  set  aside  sheriff's  sale  in  case 
of  Westmoreland  Guarantee  Building  &  Loan  Association  v. 
Robert  Nesbit.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.    AfiSrmed. 

Rule  to  set  aside  sheriff's  sale. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court 

Error  assigned  was  the  order  of  the  court 

Cyrus  E.  Woods  and  Paul  IT.  Gaither^  for  appellant. — Where 
there  is  gross  inadequacy  of  price  the  court  may  seize  upon  the 
circumstances  of  accident  and  mistake  on  the  part  of  the  exe- 
cution creditor  in  order  to  give  relief :  Twells  v.  Conrad,  2  W. 
N.  C.  30  ;  Phillips  v.  Wilson,  164  Pa.  350 ;  Laii-d's  App.,  2  Pa. 
Superior  Ct.  300 ;  Curamings's  App.,  23  Pa.  509 ;  Tripp  v. 
Cook,  26  Wend.  152;  Schlaudecker  v.  Marshall,  72  Pa.  200; 
Hennessey  v.  Carmony,  50  N.  J.  Eq.  625. 

Edward  E.  Bobbins^  with  him  H.  E.  Marker,  C.  B.  Boilings- 
worth  and  John  E.  KunkUy  for  appellee. — The  case  belongs  to  a 
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class  over  which  the  court  exercises  discretionary  power,  and 
unless  that  discretion  has  been  abused  the  appellate  court 
will  not  reverse  the  court  below  :  Germer  v.  Ensign,  155  Pa. 
464;  Felton  v.  Felton,  175  Pa.  44 ;  Cake  v.  Cake,  156  Pa.  47  ; 
McKee  v.  Kerr,  192  Pa.  169 ;  Weaver  v.  Lyon,  5  Atl.  Repr.  782 ; 
Swires  v.  Brotherline,  41  Pa.  135 ;  Cummings  v.  Little,  16  N. 
J.  Eq.  48. 

Opinion  by  Oblady,  J.,  July  10, 1902 : 

The  appellant  secured  a  judgment  against  the  defendant  for 
$1,200,  and,  on  October  4, 1901,  had  a  writ  of  fieri  facias  issued 
thereon,  by  virtue  whereof  two  tracts  of  land  belonging  to  the 
defendant  were  levied  upon  by  the  sheriff  and  advertised  to  be 
sold  by  him  on  November  8, 1901.  At  the  plaintiff's  instance 
the  sale  was  adjourned  until  November  16,  1901,  and,  on  that 
day,  in  the  absence  of  any  person  representing  the  plaintiff,  the 
property  was  sold  to  E.  F.  Robbins  and  H.  E.  Marker  for  the 
sum  of  $201,  which  sale,  so  made,  divests  the  lien  of  the  plain- 
tifTs  judgment.  The  plaintiff  moved  promptly  in  asking  the 
court  to  set  aside  the  sale  as  made  by  the  sheriff,  and  as- 
signed, as  his  sole  reason  therefor,  that  on  the  morning  of  the 
day  set  for  the  sale  the  president  of  the  plaintiff  association,  to 
whom  was  committed  the  full  charge  of  the  business,  '*was 
called  away  from  home,  and  notified  his  son,  Charles  Keck,  one 
of  the  employees  of  the  petitioner  in  his  stores,  that  the  said 
sheriff^s  sale  would  be  held  at  one  o'clock  that  day,  and  that 
he  should  bid  up  the  property  to  cover  the  said  judgment, 
($1,316),  but  that  he  expected  to  return  in  sufficient  time  to 
be  present  at  the  sale  in  person  ;  that  he  was  unavoidably  de- 
tained and  did  not  return  to  Greensberg  in  time  to  attend  said 
sheriff^s  sale,  but,  in  his  absence,  relied  upon  the  instructions 
given  his  son  as  aforesaid  to  attend  the  sale ;  that  his  failure  to 
return  home  was  overlooked  by  his  son,  who  in  turn  forgot 
about  the  sale  because  of  his  unusual  business  duties  incident 
to  that  day's  trade."  He  averred  a  willingness  to  pay  the  said 
sum  of  $1,316  for  the  property,  the  sheriff  not  having  yet  ac- 
knowledged the  deed  to  the  purchasers  to  whom  it  had  been 
knocked  down.  A  rule  was  granted,  which  was  subsequently 
discharged  by  the  court,  from  which  order  this  appeal  is  taken. 
It  is  conceded  that  all  of  the  proceedings  were  regular,  that  the 
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plaintiff  had  full  control  of  the  writ,  that  the  defendant  debtor 
does  not  join  in  the  application  to  set  aside  the  sale.  On  the 
face  of  the  record,  it  is  apparent  that  the  price  at  which  the 
property  was  sold  is  grossly  out  of  proportion  to  its  fair  value, 
and  that  the  purchasers  were  volunteer  bidders  at  the  sale. 

It  was  held  in  Laird's  Appeal,  2  Pa.  Superior  Ct.  300,  after  a 
careful  review  of  many  authorities  of  the  Supreme  Court,  that 
the  subject  is  one  which  belongs  to  the  class  over  which  the 
lower  courts  exercise  a  discretionary  power  in  view  of  all  the 
circumstances  prescribed  to  them  for  consideration.  We  cannot 
presume  that  this  power  was  abused  in  this  instance,  and,  except 
for  the  abuse  of  it,  we  do  not  ordinarily  interfere  in  matters 
resting  on  the  discretion  of  the  lower  courts ;  and  where,  in  the 
exercise  of  its  discretionary  power  to  grant  summary  relief  in 
proceedings  of  this  nature,  the  court  acts  on  extrinsic  evidence, 
the  presumption  is  that  everything  was  done  rightfully  and  ac- 
cording to  law. 

This  case  was  cited  with  approval  in  Stroup  v.  Raymond, 
183  Pa.  279,  in  which  citation  is  made  from  Young's  Appeal,  2 
P.  &  W.  380,  as  follows  :  "  A  bona  fide  purchaser  at  a  sheriff's 
sale  of  land,  the  moment  it  is  knocked  off  to  him,  if  he  complies 
in  all  respects  with,  the  conditions  of  sale,  instantly  acquires  a 
vested  right  to  the  property  sold.  Such  a  purchaser  would  be 
bound  by  his  bargain  thus  made,  although  his  bid  greatly  ex- 
ceeded its  value,  and,  if  he  purchased  at  a  bona  fide  sale  greatly 
below  the  value,  the  vendor  would  be  bound  by  the  sale.  Equal- 
ity, in  this  case  at  least,  is  equity ;  "  and  adds :  "  We  are 
clearly  of  the  opinion  that  the  rule  was  founded  upon  the  sound- 
est reason  and  should  be  adhered  to.  If  the  decree  of  the  court 
had  for  its  foundation  only  the  reason,  that  inadequacy  of  price 
was  sufiicient  to  set  aside  the  sale,  we  would  reverse  it  as  a  pal- 
pable abuse  of  discretion."  See  also,  Myer's  Appeal,  192  Pa. 
468. 

It  has  been  held  in  many  cases  that  when  great  inadequacy 
of  price  is  conceded  and  there  are  other  circumstances  in  the 
case  which  should  move  the  coui*t  as  matter  of  equity,  that  the 
sale  may  be  set  aside,  and  it  was  held  in  Light  v.  Zeller,  196  Pa. 
316,  that  "  What  other  circumstances  are  suflScient  for  this  pur- 
pose is  largely  in  the  discretion  of  the  court  below." 

In  the  case  before  us,  following  the  authorities,  there  Ib  no 
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ground  for  reversing  the  action  of  the  court  below.  The  plain- 
tiff's representative,  the  president  of  the  association  and  its 
regular  attorney,  were  not  deceived  or  misled  by  the  action  of 
any  other  person,  the  sole  ground  being  personal  negligence  in 
that  this  important  business  was  overlooked  on  account  of  other 
duties  incident  to  the  personal  affairs  of  the  petitioner.  We 
are  not  merely  to  substitute  our  view  of  a  discretionary  act  for 
that  of  the  court  below,  but  under  the  clearly  defined  decisions 
are  to  examine  the  record,  fortified  by  the  presumption  that  the 
court  below  has  properly  discharged  its  discretionary  duty. 
If  a  sheriff's  sale  is  to  be  set  aside  for  such  grounds  as  presented 
in  this  petition,  the  many  decisions  of  the  Supreme  Court  cease 
to  be  a  guide  to  the  profession,  and  purchasers  at  sheriff's  sales 
would  stand  in  no  better  position  than  in  orphans'  court  sales, 
where  the  purchase  is  not  complete  until  confiimed  by  the  court 
and  the  purchaser  in  regarded  as  standing  in  the  situation  of  a 
bidder  at  a  master's  sale  in  chancery ;  his  bid  is  but  an  offer 
to  the  court,  which  may  be  accepted  or  not  at  the  court's  dis- 
cretion :  Bowers's  Appeal,  84  Pa.  311. 

"  We  do  not  review  the  action  of  the  lower  courts  in  setting 
aside  sheriff's  sales  except  in  extreme  cases  and  this  is  not  one 
of  them:"  Ritter  v.  Getz,  161  Pa.  648. 

The  order  is  affirmed. 


United  States   to   use  v.  American   Surety  Company, 
Appellant  (No.  1). 

Frindpal  and  surety— BandSuU  in  name  of  United  States— Public 
works. 

The  act  of  congress  of  Aagust  13,  1894,  entitled  '*  An  act  for  the  pro- 
tection of  persons  furnishing  materials  and  labor  for  the  construction  of 
public  works/*  which  authorizes  persons  supplying  labor  and  nmtenals 
to  contractors  for  the  construction  of  any  public  work  to  bnng  suit  in 
the  name  of  the  United  States  for  his  or  her  use  and  benefit  against 
the  sureties  of  the  contractors,  does  not  impose  as  a  condition  precedent 
to  the  bringing  of  such  action,  the  filing  of  an  affidavit  of  claim  with  the 
department  having  charge  of  the  work  for  which  the  bond  has  been 
given.  The  object  of  filing  the  affidavit  is  simply  to  secure  a  copy  of 
the  contract  and  bond. 
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No  action  can  be  sustained  against  the  surety  of  a  contractor  under  the 
act  of  congress  of  August  13,  1894,  before  payment  has,  under  the  terms 
of  the  contract  between  the  parties,  become  due.  Thus  if  the  parties 
contract  that  the  contra(!tor  shall  not  pay  the  matenal  man  until  the  govei*n- 
ment  has  paid  the  contractor,  the  material  man  cannot  bring  suit  until  the 
contractor  has  been  paid,  and  that  is  the  case  although  the  bond  given  by 
the  contractor  to  the  government  was  conditioned  that  he  should  "  promptly 
make  full  payment  to  all  persons  supplying  labor  and  material.^ 

Argued  April  28, 1902.  Appeal,  No.  141,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
June  T.,  1901,  No.  439,  on  verdict  for  plaintiff  in  case  of  United 
States  to  use  of  Achilles  Ancorani  v.  American  Surety  Com- 
pany of  New  York.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  PoRTfeB  and  W.  D.  Porter,  JJ.    Reversed. 

Assumpsit  upon  a  bond  of  surety. 

At  the  trial  it  appeared  that  on  September  7,  1898,  W.  W. 
Hegeman  and  Frederick  Russell,  trading  under  the  firm  name 
of  W.  W.  Hegeman  &  Company,  entered  into  a  contract  with 
the  United  States  of  America  to  build  a  dam  at  Herr's  Island, 
on  the  Allegheny  river,  and  on  September  13,  of  same  year, 
gave  a  bond  to  the  United  States  of  America,  with  the  Ameri- 
can Surety  Company  as  surety,  wherein  they  covenanted  and 
agreed  that  they  should  pay  all  persons  for  labor  and  materials 
supplied  in  the  prosecution  of  the  work. 

On  May  29,  1899,  Achilles  Ancorani,  the  use  plaintiff,  en- 
tered into  a  written  contract  with  W.  W.  Hegeman  &  Com- 
pany, to  furnish  riprap  stone  and  crib  filling  for  building  said 
dam,  and  it  was  further  agreed  and  undei'stood  that  W.  W. 
Hegeman  &  Company  would  pay  Ancorani  on  or  about  the  first 
day  of  each  mouth  for  all  stone  estimated  and  paid  for  by  the 
government  during  the  preceding  month,  retaining  ten  per  cent 
until  final  completion  of  contract  under  the  usual  conditions. 
On  June  10,  1899,  Achilles  Ancorani,  the  use  plaintiff,  began 
to  ship  stone  to  W.  W.  Hegeman  &  Company,  at  Herr's  Island 
dam,  and  the  date  of  the  last  shipment  was  December  20, 1899. 
On  August  1, 1899,  an  action  in  assumpsit  was  brought  by  the 
use  plaintiff  against  W.  W.  Hegeman  and  Fred  Russell,  doing 
business  as  W.  W.  Hegeman  &  Company,  for  $1,298.33,  and 
judgment  entered  in  favor  of  plaintiff  for  full  amount. 

On  April  25, 1901,  this  suit  was  brought  on  the  bond  againat 
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the  American  Surety  Company  of  New  York  for  the  same 
shipments  of  stone,  before  the  payment  on  the  final  estimate 
was  made  by  the  government  in  January,  1902,  and  after  the 
commencement  of  this  suit. 

In  addition  to  material  furnished,  plainti£P  claimed  f 228  for 
demurrage. 

The  jury  returned  the  following  verdict : 

And  now,  to  wit:  February  3,  1902,  we,  the  jurors  empan- 
elled in  the  above  entitled  case,  find  a  verdict  for  the  plaintiff 
in  the  sum  of  $1,462.92,  subject  to  the  opinion  of  the  court  on 
the  question  of  law  reserved,  to  wit:  whether  under  the  evi- 
dence in  this  case  the  plaintiff  has  a  right  to  recover. 

The  court  below  was  of  the  opinion  that  except  as  to  plaintiff's 
claim  for  demurrage,  which  was  not  allowed,  the  plaintiff  was 
entitled  to  recover  and  directed  judgment  to  be  entered  upon 
the  question  of  law  reserved,  for  plaintiff's  claim,  $1,462.92, 
less  $228,  the  claim  for  demurrage,  to  wit :  for  $1,234.92. 

Error  assigned  was  the  judgment  of  the  court. 

A,  J.  Rose^  with  him  W.  S.  Thomai^  for  appellant. — The  act 
of  1894,  in  extending  the  protection  of  the  bond  to  labor  claims, 
and  conferring  the  right  to  sue  in  the  name  of  the  United  States, 
limits  that  right  by  a  condition,  and  that  condition  must  be 
strictly  complied  with  before  the  right  accrues  to  any  party  seek- 
ing it :  Maddox  v.  Randolph  County,  66  Ga.  216 ;  McCann  v. 
Sierra  Co.,  7  Cal.  121 ;  Billings  First  Nat.  Bank  v.  Custer  Co.,  7 
Mont.  464 ;  Reining  v.  Buffalo,  102  N.  Y.  308  (6  N.  E.  Repr. 
792) ;  Roberts  v.  Douglas,  140  Mass.  129  (2  N.  E.  Repr.  775) ; 
May  V.  Buchanan  County,  29  Fed.  Repr.  469 ;  Thompson  v. 
MUwaukee,  69  Wis.  492  (34  N.  W.  Repr.  402). 

Judgment  was  improperly  rendered  for  the  item  of  $686.62, 
delivered  December  20, 1899,  and  for  the  ten  per  cent  of  the 
plaintiff's  claim,  because  those  items  had  not  been  estimated 
nor  paid  for  by  the  government  prior  to  the  bringing  of  this 
action  and  as  to  those  items  the  action  was  premature. 

Under  the  circumstances  the  estimate  and  payment  were 
clearly  conditions  precedent :  Byron  v.  Low,  109  N.  Y.  291  (16 
N.  E.  Repr.  45);  Del.  &  Hudson  Canal  Co.  v.  Pa.  Coal  Co.,  60 
N.  Y.  260 ;  United  States  v.  Robeson,  9  Peters,  819. 
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K  C.  McGirr,  of  Marron  ^  McGirr^  for  appellee. — The  pro- 
visions of  the  act  of  congress  approved  August  13,  1894,  re- 
lating to  furnishing  an  aflSdavit  to  the  war  department  of  the 
government,  has  reference  only  to  the  procuring  of  the  copy  of 
the  bond  and  contract,  and  it  is  not  a  prerequisite  to  the  right 
to  maintain  an  action.  This  requirement  is  for  the  purpose  of 
satisfying  the  government  official  that  the  person  has  furnished 
labor  or  material  on  the  particular  contract :  American  Surety 
Company  v.  United  States  to  use,  77  111.  App.  Ct.  Rep.  106. 

It  is  held  in  the  case  of  United  States  for  use  of  Vermont 
Marble  Company  v.  Bergsdorf,  13  D.  C.  App.  506,  that  a  bond 
such  as  that  given  in  the  present  case  should  be  liberally  con- 
strued in  favor  of  those  persons  who  furnish  such  labor  and 
materials  for  government  work,  and  that  the  liability  of  the 
surety  of  such  bonds  is  to  be  governed  by  the  same  liberal  rule 
of  construction  that  applies  in  the  assertion  of  ordinary  me- 
chanics' liens  rather  than  by  the  rule  which  applies  in  the  case 
of  special  private  bonds  and  commercial  guaranties,  wliich  en- 
titles sureties  to  have  their  obligation  interpreted  with  great 
strictness. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902  : 
The  learned  judge  of  the  court  below  gave  a  binding  instruc- 
tion to  the  jury  to  find  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed,  and  from  that  verdict  we  have  this  appeal  by 
the  defendant.  The  assignments  of  error  raise  two  questions : 
1.  Does  the  act  of  congress,  entitled  *'  An  act  for  the  protection 
of  persons  furnishing  materials  and  labor  for  the  construction 
of  public  works,"  Supplement  to  Revised  Statutes  of  the  United 
States,  vol.  2,  Nos.  1  to  6,  page  236,  which  authorizes  persons 
supplying  labor  and  materials  to  contractor^  for  the  construction 
of  any  public  work,  to  bring  suit  in  the  name  of  the  United 
States,  for  his  or  her  use  and  benefit,  against  the  sureties  of  the 
contractors ;  impose  as  a  condition  precedent  to  the  bringing  of 
said  action  the  filing  of  an  affidavit  of  claim  with  the  depart- 
ment having  charge  of  the  work,  for  which  the  bond  has  been 
given  ?  2.  Can  an  action  be  sustained  on  such  a  bond  when 
the  suit  is  brought  before  the  payment  has,  under  the  terms  of 
the  contract,  between  the  parties,  become  due  ? 

The  part  of  the  act  material  for  consideration  is  as  follows : 
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"  Persons  entering  into  a  formal  contract  with  the  United  States 
for  the  construction  of  any  public  building  or  the  prosecution 
and  completion  of  any  public  work,  or  for  repairs  upon  any 
public  building  or  public  work,  shall  be  required  before  com- 
mencing such  work  to  execute  the  usual  penal  bond,  with  good 
and  suflBcient  sureties,  with  the  additional  obligation  that  such 
contractor  or  contractors  shall  promptly  make  payment  to  all 
persons  supplying  him  or  them  labor  or  materials  in  the  prose- 
cution of  the  work  provided  for  in  such  contract;  and  any 
person  or  persons  making  application  therefor,  and  furnishing 
affidavit  to  the  department  under  the  direction  of  which  said 
work  is  being  or  has  been  prosecuted,  that  labor  or  materials 
for  the  prosecution  of  said  work  has  been  supplied  by  him  or 
them,  and  payment  for  which  has  not  been  made,  shall  be  fur- 
nished with  a  copy  of  said  contract  and  bond,  upon  which  said 
person  or  persons  supplying  such  labor  and  materials  shall  have 
a  right  of  action,  and  shall  be  authorized  to  bring  suit  in  the 
name  of  the  United  States,  for  his  or  their  use  and  benefit 
against  said  contractor  and  sureties  and  to  prosecute  the  same 
to  final  judgment  and  execution."  The  declared  purpose  of 
the  act  was  the  protection  of  persons  furnishing  materials  and 
labor  to  contractoi-s.  The  means  adopted  to  secure  the  end  was 
the  incorporation  of  the  provision  in  the  condition  of  the  bond  ; 
and  the  authorization  of  an  action  upon  the  obligation  which 
had  been  given  by  the  contractor  and  his  sureties  to  the  gov- 
ernment, the  suit  to  be  in  the  name  of  the  United  States  for  the 
use  of  the  private  individual.  The  foundation  of  the  action  was 
the  original  bond  which  had  been  given  to  the  government,  the 
certified  copy  of  which  was  but  a  convenient  instmment  of 
proof.  The  provision  with  regard  to  furnishing  the  certified 
copy  imposed  a  duty  upon  the  officeijj  of  the  departments,  but 
they  are  not  required  to  perform  that  duty  until  the  party  mak- 
ing the  application  has  furnished  the  affidavit  showing  his  in- 
terest. The  officers  might  furnish  the  certified  copy  without 
requiring  the  affidavit,  but  when  the  affidavit  is  filed  the  certi- 
fied copy  of  the  bond  must  be  furnished.  The  filing  of  the 
affidavit  was  made  a  condition  upon  which  the  right  of  the  party 
to  demand  certain  evidence  was  dependent,  but  it  was  not  a 
condition  precedent  to  his  right  of  action.  If  the  party  can  ob- 
tain the  legal  evidence  necessary  to  establish  his  right  to  recover 
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without  furnishing  an  affidavit  to  the  department,  there  can  be 
no  reason  for  his  filing  the  affidavit :  American  Surety  Company 
V.  United  States  of  America,  77  111.  App.  Ct.  Reps.  106*. 

The  bond  upon  which  this  action  was  brought  was  condi- 
tioned, as  required  by  the  act  of  congress,  that  the  contractors 
should  "promptly  make  full  payment  to  all  persons  supplying 
them  labor  or  materials  in  the  prosecution  of  the  work  provided 
for  in  said  contract."  The  contract  between  the  plaintiff  and 
the  principal  contractor  contained  an  express  stipulation  as  to 
the  time  of  payment.  **  It  is  further  agreed  and  understood, 
that  W.  W.  Hegeman  &  Company  will  pay  A.  Ancorani  on  or 
about  the  first  day  of  each  month  for  all  stone  estimated  and 
paid  for  by  the  government  during  the  preceding  month,  re- 
taining ten  per  cent  until  final  completion  of  contract,  under 
the  usual  conditions."  One  item  of  plaintiff's  claim  consisted 
of  stone  of  the  value  of  $686.62  delivered  on  December  20, 
1899.  Hegeman  &  Company  could  not  under  the  terms  of  the 
contract  be  required  to  pay  for  these  stone  until  the  first  of  the 
month  following  that  in  which  they  were  estimated  and  paid 
for  by  the  government.  This  might  keep  the  plaintiff  out  of 
his  money  a  long  time  and  involve  financial  ruin,  but  the  con- 
tract was  of  his  own  making.  Hegeman  &  Company  may  have 
been  dependent  upon  the  payments  to  be  made  by  the  govern- 
ment from  time  to  time  for  the  means  to  carry  on  the  work,  the 
plaintiff  may  have  been  willing  to  take  his  chances  of  the 
promptness  of  payment  by  the  government;  whatever  their 
reasons  may  have  been,  both  parties  contracted  to  make  the 
time  of  payment  as  between  themselves  dependent  upon  the 
time  of  payment  by  the  government.  The  learned  judge  of 
the  court  below  was  of  opinion  that  because  the  bond  given  by 
the  tontractors  to  the  government  was  conditioned  that  they 
should  **  promptly  make  full  payment  to  all  persons  supplying 
labor  and  materials,"  the  plaintiff  was  not  bound  to  wait  until 
it  suited  the  government  to  pay  the  contractors  before  he  could 
bring  suit  on  this  bond.  The  difficulty  with  this  position  is 
that  it  ignores  the  express  covenants  of  the  contract  between 
Hegeman  &  Company  and  Ancorani.  The  surety  on  the  bond 
could  not  be  required  to  pay  until  the  amount  owing  by  the 
principal  liad  l)ecome  due.  He  pays  promptly  who  pays  when 
his  debts  become  due.     The  act  of  congress  does  not  take  away 
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from  parties  the  right  to  make  their  own  contracts.  The  surety 
who  undertakes  that  his  principal  will  pay  his  obligations 
promptly  does  not  undertake  to  discharge  those  obligations 
before  they  become  due.  The  plaintiff  offered  no  evidence 
that  the  stone  furnished  in  December,  1899,  had  been  estimated 
or  paid  for  by  the  government.  The  defendant  offered  evi- 
dence which  if  believed  would  have  warranted  a  finding  that 
that  lot  of  stone  had  not  been  estimated  or  paid  for  until  long 
after  this  action  was  brought.  If  the  delay  of  the  government 
to  estimate  and  pay  for  the  stone  was  because  of  some  default 
upon  the  part  of  the  contractor,  that  fact  ought  to  have  been 
established  by  evidence.  In  the  absence  of  such  evidence,  the 
defendant  could  not  be  called  upon  to  pay  for  the  stone  until 
after  the  government  had  estimated  and  paid  for  it.  If  the 
right  of  the  plaintiff  to  recover  as  to  that  particular  item  was 
not  a  question  for  the  jury,  then  it  was  because  he  himself  had 
offered  no  evidence  from  which  the  jury  ought  to  have  been 
permitted  to  infer  that  that  item  of  the  account  had  become 
due.  We  are  convinced  that,  so  far  as  that  part  of  the  claim 
is  concerned,  the  learned  judge  of  the  court  below  fell  into 
error  in  giving  a  binding  instruction  to  find  for  the  plaintiff. 
The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


United  States  to  use,  Appellant,  o.  American  Surety 
Company  (No.  2). 

Principal  and  surety  —  Bond— Suit  in  name  of  United  States— Public 
works— Demurrage . 

The  labor  and  materials  which  congress  intended  to  protect  by  the  act 
of  August  13,  1894,  p.  236,  of  supplement  to  Revised  Statutes  of  the  Uni- 
ted States,  vol.  2,  Nos.  1-5,  are  such  as  are  used  directly  upon  the  public 
work,  and  do  not  include  demurrage  for  the  detention  of  a  vessel. 

Argued  April  28, 1902.  Appeal,  No.  144,  April  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1901,  No.  439,  on  verdict  for  plaintiff  in  case  of  United  States 
to  use  of  Anchilles  Ancorani  v.  American  Surety  Company. 
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Before  Rice,  P.  J.,  Beaver,  Oelady,  W.  W.  Porter  and 
W.  D.  Porter,  J  J.    Aflfirmed. 

Assumpsit  upon  a  bond  of  surety. 

For  the  facts  see  United  States  to  use  v.  American  Surety 
Company  (No.  1),  ante,  p.  163. 

F.  C.  McQirr^  of  Marron  ^  Mc  Chirr ^  for  appellant. 

A.  J.  Roscy  with  him  W.  S.  Thomas^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  10, 1902  : 
The  plaintiflE  appeals  from  the  action  of  the  court  below  in 
reducing  the  verdict  by  the  amount  of  the  claim  of  plaintiff  for 
demurrage  therein  included.  We  have  reversed  the  judgment 
in  an  opinion  this  day  filed  in  an  appeal  by  the  defendant  from 
the  same  judgment,  but  as  the  case  must  go  back  for  retrial 
the  question  presented  by  plaintiff's  appeal  will  again  arise. 
Demurrage  is  a  compensation  to  the  owner  for  the  detention  of 
his  vessel  beyond  the  days  allowed  for  loading  or  unloading ; 
a  remuneration  for  the  earnings  she  is  improperly  caused  to 
lose.  Plaintiff  and  Hegeman  &  Company,  the  principal  con- 
tractors, had  by  their  agreement  fixed  the  time  to  be  allowed 
for  unloading  each  flat  at  two  days  after  delivery,  and  cove- 
nanted that  demurrage  at  the  rate  whick  Ancorani  paid  to  the 
owners  for  the  rental  of  the  flats  should  be  allowed  for  any 
delay  beyond  that  period.  This  was  compensation  for  the  use 
or  detention  of  the  flats,  and  not  labor  or  material  which  went 
into  the  consti'uction  of  the  dam.  The  labor  and  materials 
which  congress  intended  to  protect  by  the  Act  of  August  13, 
1894,  page  236  of  supplement  to  Revised  Statutes  of  the  United 
States,  vol.  2,  Nos.  1-5,  are  such  as  are  used  directly  upon  the 
public  work,  and  do  not  include  the  freight  charges  on  mate- 
rials carried :  United  States  to  use  of  Sabine  &  E.  T.  Railway 
Company  v.  Hyatt,  92  Fed.  Repr.  442.  It  was  not  in- 
tended that  by  force  of  the  act  and  the  bond  to  be  given  under 
it  a  private  individual  should  have  the  right  to  maintain  an 
action  in  the  name  of  the  United  States  against  the  surety  in 
the  bond  for  failure  to  perform  a  contract,  or  negligence  or 
delay  in  such  performance.     The  right  of  the  private  individual 
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to  recover  against  the  surety  is  confined  to  claims  for  labor  and 
materials  whicli  go  into  the  public  work.  We  agree  with  the 
learned  judge  of  the  court  below  in  holding  that  the  plaintiff 
could  not  recover  from  the  surety  this  particular  item  of  his 
claim. 
The  appeal  of  the  plaintiff  is  dismissed  at  his  cost. 


Jenkins  v.  McMichael,  Appellant. 

Deedr— Presumption  of  grant — Evidence — Question  for  jury. 

Where  a  person  has  entered  into  possession  of  land  under  ai*ticles  of 
agreement,  and  he  and  his  successoi*s  have  remained  in  possession  for  over 
forty  years,  paid  portions  of  the  purchase  money,  and  expended  money 
upon  the  land,  the  presumption  is  that  the  foundation  of  the  title  claimed 
is  a  deed,  and  the  question  whether  a  deed  was  or  was  not  executed,  is  for 
the  jury. 

Ejeciment-'Amendment^Advcrse  possessiofi — Presumption  of  grant. 

Where  plaintiffs  in  an  action  of  ejectment  claim  title  by  adverse  posses- 
sion, and  on  an  appeal  from  a  judgment  for  the  plaintiffs,  they  also  argue 
that  the  evidence  was  sufficient  to  raise  a  presumption  of  a  grant,  and  when 
after  reversal,  at  the  outset  of  the  second  trial,  they  give  notice  that  they 
intend  to  claim  by  presumption  of  a  grant,  and  the  defendant  goes  on  with 
the  trial  without  asking  for  a  continuance,  the  defendant  cannot  object 
after  a  verdict  and  judgment  against  him  that  the  plaintiffs  should  have 
been  compelled  to  amend  their  abstract  of  title  so  as  to  show  that  they 
claimed  by  the  presumption  of  a  grant. 

Argued  April  23,  1902.  Appeal,  No.  105,  April  T.,  1902, 
by  defendant,  from  judgment  of  C.  P.  Washington  Co.,  No- 
vember T.,  1899,  No,  108,  on  verdict  for  plaintiff  incase  of  John 
Jenkins  et  ux.  v.  Josiah  K.  McMichael.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Ejectment  for  land  in  the  borough  of  West  Washington. 
Before  Taylor,  J. 

See  Jenkins  v.  McMichael,  17  Pa.  Superior  Ct.  476. 

When  Samuel  Algeo,  a  tax  assessor,  was  on  the  stand,  he 
was  asked  this  question  : 

"Q.  Did  you  ever  assess  the  property,  Mr.  Algeo?     A.  Yes, 
sir.    Q.  In  whose  name  was  it  assessed  ?  '* 
Vol.  XXI — 11 
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Objected  to  as  incompetent  and  irrelevant  and  not  the  best 
evidence ;  and  purpose  asked  for. 

For  the  purpose,  with  other  evidence,  of  showing  that  this 
was  the  property  assessed  to  Dr.  Marshman  and  that  he  paid 
taxes  on  this  property,  and  that  there  was  no  other  property 
assessed  to  him  in  the  borough  of  West  Washington ;  for  the 
purpose  of  identifying  the  property.  To  be  followed  by  the 
assessor's  books  in  the  commissioners'  office,  and  the  tax  receipts. 
For  the  purp  ose  of  identifjring  the  property  as  being  in  possession 
of  these  Marshmans,  and  being  the  people  who  were  the  recog- 
nized owners  of  it  and  who  paid  the  taxes  on  it.  For  the  pur- 
pose of  showing  possession. 

Objected  to  for  the  reason  that  the  plaintiffs  have  shown  by 
their  own  evidence  that  Dr.  Marshman  was  not  in  possession 
at  that  time,  and  for  the  further  reason  that  the  mere  assessment 
of  the  property  to  any  one  is  no  evidence  of  adverse  possession 
under  which  they  claim.  And  for  the  further  reason  that  it  is 
not  offered  to  show  that  the  possession  is  adverse  and  that  pay- 
ment was  with  the  knowledge  of  the  defendant's  vendors. 

The  Court :  Are  you  trying  this  case  under  adverse  posses- 
sion this  time  ? 

Mr.  Judson  :  No,  sir. 

The  Court :  I  think  you  had  better  change  your  abstract  of 
title  so  as  to  give  the  other  side  notice — 

Mr.  Patterson :  We  propose  to  prove  the  facts  set  forth  in 
that  abstract,  and  upon  those  facts  we  intend  to  claim  title  by 
presumption,  or  that  there  was  a  presumptive  grant  from  Boyd 
to  Marshman. 

The  Court :  You  haven't  anything  additional  to  offer — 

Mr.  Patterson  :  No,  we  haven't  a  single  fact  to  offer  that 
they  haven't  notice  of. 

The  Court :  I  think  we  will  admit  the  offer,  overrule  the 
objection  and  seal  a  bill  for  the  defendant. 

Mr.  Birch :  I  ask  your  honor  to  state  from  the  bench  whether, 
notwithstanding  the  abstract  of  title  as  presented  in  the  plead- 
ings, the  plaintiffs  are  at  liberty  to  leave  that  abstract  and  try 
this  case  on  the  theory  of  a  presumptive  grant  without  notice 
to  the  defendant. 

Mr.  Patterson :  If  the  court  please,  we  are  not  asking  to 
leave  the  abstract  of  title ;  w€^  propose  to  stick  right  to  it. 
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The  Court :  The  plaintiffB  claim  that  there  is  nothing  in  the 
abstract  of  title  that  is  inconsistent  with  their  claim  and  the 
trial  of  the  case  under  a  presumptive  grant,  and  the  fact  that 
it  shows  that  they  went  into  possession  under  articles  of  agree- 
ment from  the  common  source  of  title,  that  is  not  inconsistent 
with  the  claim  they  now  make.  On  request  of  defendant, 
exception  allowed  and  sealed.  [2] 

The  court  charged  in  part  as  follows : 

[The  case  of  the  plaintiff  has  been  presented  to  you  upon 
the  theory  or  ground  of  a  title  founded  on  the  presumption  that 
the  uninterrupted  possession  of  the  plaintiff's  predecessor  in 
title  of  this  property  for  a  long  period  of  years  is  established 
by  them  on  a  just  right  and  without  which  their  predecessor 
(Dr.  Marshman)  would  not  have  been  suffered  to  continue  in 
the  enjoyment  of  the  lot  in  question  as  claimed  by  the  plain- 
tiff.] [10] 

[The  plaintiff  claims  that  Dr.  Marshman  complied  with  his 
part  of  the  contract  under  which  he  went  into  possession,  by 
paying  the  purchase  money,  and  has  acquired  title  by  presump- 
tire  grant,  or,  as  it  is  otherwise  expressed,  was  lawfully  in  pos- 
session a  sufficient  length  of  time,  under  what  he  did  consistent 
with  ownership,  if  he  did  anything,  when  he  was  in  possession, 
as  to  raise  a  presumption  that  the  vendor  had,  or  should  have 
made  a  deed  to  him,  that  is  that  the  contract  under  which  he 
entered  into  possession  was  consummated  and  the  purchase 
money  paid,  the  deed  made  and  it  is  lost,  or  if  not  made,  he  was 
entitled  to  a  deed.  Do  all  the  facts  and  circumstances  testified 
to  here  show  that  any  such  transaction  of  that  kind  took  place 
between  the  parties  from  which  you  could  infer  that  if  he  does  not 
have  a  deed,  he  should  have  had  one,  or  that  there  might  have 
been  one  made  and  it  is  lost]  [11] 

[Now,  gentlemen,  the  law,  as  we  take  it  from  the  books,  is 
that  where  a  party  goes  into  possession  of  land  imder  circum- 
stances of  the  kind  shown  here  by  both  parties,  and  he  con- 
tinues in  possession,  that  \a  he  does  not  go  in  as  a  trespasser  or 
does  not  rely  on  uncertain  or  fickle  possession,  but  goes  into 
possession  under  a  deed  or  article  of  agreement  and  remains  in 
possession  peaceably,  uninterruptedly  and  continuously  for 
twenty-one  years,  and  during  those  twenty-one  years  he  exer- 
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cises  acts  of  ownership  oyer  it,  consistent  with  a  lawful  owner- 
ship, exerts  a  dominion  over  it,  shows  that  it  is  under  his  con- 
trol, and  shows  the  payment  of  taxes,  it  is  some  evidence  of 
ownership.]  [12] 

[The  mere  pa3anent  of  taxes  upon  land  by  a  man  in  posses- 
sion of  it  will  not  establish  a  right  by  prescription,  or  any  other 
right,  if  he  appeal's  to  have  no  title  in  it  at  all.  A  man  may 
get  in  possession  of  land  of  another  and  go  and  pay  the  taxes 
on  it  himself  and  yet  have  no  claim  to  title,  no  right  at  all,  and 
it  is  held  that  that  act  alone  would  of  itself  be  no  evidence  of  title 
in  him ;  but  it  is  held  that  the  payment  of  taxes,  along  with 
improvements,  the  cultivation  of  the  land  such  as  it  were  sus- 
ceptible of,  and  if  it  were  a  farm  and  there  were  fields  to  be 
tilled,  and  the  man  would  sow,  plough  and  reap  and  erect  build- 
ings and  make  repairs  and  improvements  and  pay  taxes,  and 
that  he  went  in  under  an  agreement  with  the  original  owner  to 
purchase  the  land,  about  whose  title  there  was  no  dispute,  and 
continued  in  possession  under  circumstances  of  that  kind  for 
twenty-one  years,  and  can  show  no  deed,  and  show  that  the 
vendor  lived  close  by  all  the  time  and  never  disturbed  his  pos- 
session or  denied  his  title,  then  the  law  says  that  if  those  facts 
are  established  to  the  satisfaction  of  a  jury,  they  may  infer  that 
there  was  a  presumptive  grant,  that  is,  the  man  had  bought 
that  property  under  articles  of  agreement  and  went  into  pos- 
session of  it, — continued  in  possession  of  it ;  under  circum- 
stances of  that  kind  the  law  will  presume  that  the  original 
owner  or  vendor  to  him  has  been  satisfied,  and  if  there  is  no 
evidence  of  a  'deed,  or  the  testimony  or  anything  of  that  kind 
is  lost,  then  all  these  facts  taken  into  consideration  raise  a  pre- 
sumption in  law  upon  which  the  title  is  said  to  be  good,  that  is, 
that  a  deed  was  made,  or  it  may  be  lost  or  mislaid,  or  if  it  wasn^t 
made,  the  vendee  has  so  used  and  occupied  and  possessed  the 
land,  that  it  may  be  presumed  that  he  in  some  way  satisfied  the 
vendor  for  the  agreed  price,  and  if  he  does  not  have  his  deed, 
he  ought  to  have  it,  inasmuch  as  the  vendor  lived  here  most  of 
the  twenty-one  years  and  never  disturbed  the  vendee  for  treat- 
ing the  land  as  his  own.  And  particularly  is  that  held  to  be 
the  case  if  the  vendor,  the  original  owner,  who  put  this  party 
into  possession  has  suffered  him  to  be  in  possession  all  the  time, 
remained  by  quietly  and  tacitly,  or  went  off  and  abandoned  any 
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claim  to  it;  that  increases  the  presumption  that  he  has  been 
satisfied.]  [13] 
Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (10-13)  above  instructionfl,  quoting  them. 

Norman  E.  Clark  and  T.  F.  Birchj  for  appellant. — When  the 
rules  of  court  require  a  defendant  to  give  notice  to  the  plaintiff 
of  special  matter,  which  he  intends  to  rely  upon  as  a  defense, 
and  such  notice  is  not  given,  the  evidence  should  be  rejected : 
Mehaffy  v.  Lytic,  1  Watts,  314  ;  McCltfrk  &  Trevor  v.  Willard, 

5  Watts,  275. 

The  doctrine  of  a  presumptive  grant  applies  to  easements 
and  incorporated  hereditaments  which  are  said  to  lie  in  grant, 
but  in  such  cases  the  possession  and  enjoyment  must  be  shown 
to  be  adverse.  If  it  once  appears  that  the  original  entry  began 
by  contract  or  consent,  the  principle  has  no  application :  Esling 
V.  Williams,  10  Pa.  126 ;  Garrett  v.  Jackson,  20  Pa.  331 ; 
Pierce  v.  Cloud,  42  Pa.  102. 

Mere  possession  will  not  give  title,  no  matter  how  long  con- 
tinued :  Bennett  v.  Biddle,  140  Pa.  396 ;  Crawford  v.  Neff,  3 
Grant,  176. 

J.  M,  Patterson^  with  him  Judson  ^  Judson^  for  appellee. — 
The  execution  of  a  deed  is  presumed  from  possession  in  con- 
formity to  it  for  a  period  of  thirty  years ;  and  why  the  entire 
existence  of  a  deed  should  not  be  presumed  from  acts  of  owner- 
ship for  the  same  period,  which  are  equivalent  to  a  possession, 
it  would  not  be  easy  to  determine :  Taylor  v.  Dougherty,  1  W. 

6  S.  327  ;  Warner  v.  Henby,  48  Pa.  187 ;  Vastbmder  v.  Wager, 
6  Pa.  339. 

Opinion  by  Beaver,  J.,  October  13, 1902  : 

When  this  case  was  previously  here — Jenkins  v.  McMichael, 
17  Pa.  Superior  Ct  476 — ^it  was  clearly  intimated  that,  if  the 
plaintiff  had  based  his  claims  in  the  court  below  upon  the 
ground  assumed  in  the  argument  in  this  court,  the  result 
might  have  been  different.  The  case  had  been  tried  in  the 
court  below  upon  the  theory  that  the  plaintiffs  had  acquired 
title  by  adverse  possession.     Having  entered  into  possession 
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under  artdoles  of  agreement  for  purchase  from  those  under 
whom  the  defendant  claimed,  it  was  clear  that  the  possession 
was  not  adverse  and  that  no  title  by  adverse  possession  could 
ever  be  acquired  without  a  change  of  conditions.  It  was  upon 
this  ground  that  the  judgment  was  reversed. 

In  the  trial  which  resulted  in  a  verdict  upon  which  the  pres- 
ent judgment  is  based,  the  case  was  tried  upon  an  entirely  dif- 
ferent theory.  The  sale  from  Boyd  to  Bowman  and  from 
Bowman  to  Marshman  and  the  entry  under  articles  of  agree- 
ment was  shown  and  the  evidence  in  regard  to  the  payment  of 
purchase  money  considerably  strengthened.  The  continuous 
possession,  payment  of  purchase  money  and  acts  of  ownership 
exercised  by  the  Marshmans  from  1855,  when  they  acquired 
possession  under  the  agreement,  down  to  the  time  of  trial,  were 
claimed  by  the  plaintiffs  to  be  such  as  to  raise  the  presump- 
tion of  a  grant  by  Boj-d  to  the  Marshmans,  or  those  under 
whom  they  claimed,  upon  which  the  plaintiffs  could  rely. 

*^  Presumptions  arising  from  great  lapse  of  time  and  non- 
claim  are  sources  of  evidence  which  a  court  is  bound  to  submit 
to  a  jury,  as  the  foundation  of  title  by  conveyances  long  since 
lost  or  destroyed :  "  Carter  v.  Tinicum  Fishing  Co.,  77  Pa.  810. 
In  Taylor  v.  Dougherty,  1  W.  &  S.  324,  Mr.  Chief  Justice 
Gibson,  referring  to  the  cases  in  which  the  presumption  of  a 
conveyance  had  been  held  to  arise,  said :  *'*'  The  case  before  us 
is  much  stronger,  for  we  have  the  expenditure  of  money,  not  in 
a  single  contested  act  of  ownership,  but  in  acts  repeated  and 
persisted  in  for  more  than  thirty  years  as  regards  the  owner- 
ship of  the  warrant  and  without  any  adverse  claim  to  it  what- 
ever. On  every  principle  of  authority  and  reason,  this  was  suf- 
ficient not  only  to  be  left  to  the  jury  but,  in  the  absence  of 
conflicting  evidence,  to  command  a  verdict.  The  execution  of 
a  deed  is  presumed  from  possession  in  conformity  to  it  for  thirty 
years ;  and  why  the  entire  existence  of  a  deed  should  not  be 
presumed  from  acts  of  ownership  for  the  same  period  which 
are  equivalent  to  possession,  it  would  not  be  easy  to  determine." 
See  also  Hasson  et  al.  v.  IQee,  181  Pa.  117. 

The  appellant  does  not  deny  the  general  principle  set  forth 
in  the  cases  above  cited,  although  denying  its  applicability  to 
the  facts  of  this  case,  but  claims  that  the  plaintiffs,  having 
failed  to  give  distinct  notice,  by  an  amendment  of  their  abstract 
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of  title,  that  they  intended  to  claim  that  the  facts  therein  stated 
raised  the  presumption  of  a  grant  by  Boyd  to  those  under 
whom  they  claimed,  should  not  be  permitted  to  give  in  evi- 
dence the  facts  which,  although  set  forth  in  their  abstract, 
raised  that  question.  Without  determining  how  far  the  parties 
to  an  ejectment  are  bound  to  set  forth  the  legal  propositions  to 
be  established  by  the  facts  contained  in  the  abstract,  it  is  suf- 
ficient to  say  that  the  appellants  had  abundant  notice  of  the 
plaintiffs'  claim.  It  was  argued  in  this  court,  when  the  cas  e 
was  previously  heard.  If  there  had  been  nothing  more  in  the 
case  than  the  claim  of  title  by  adverse  possession,  it  would 
have  been  reversed  by  us  without  a  venire,  but  the  new  venire 
was  awarded  for  the  express  purpose  of  enabling  the  plaintiffs 
to  try  their  case  upon  the  theory  that  the  facts  raised  the  pre- 
sumption of  a  grant  by  Boyd  to  those  under  whom  they  claimed 
and  the  distinction  between  title  by  adverse  possession  and 
title  by  grant  to  be  presumed  from  long  continued  possession 
and  acts  of  ownership  was  clearly  pointed  out  in  our  previous 
opinion.  The  appellant,  thei-efore,  had  abundant  notice  that 
that  was  the  only  question  in  the  case,  and  although  strictly 
speaking  an  amendment  of  the  abstract  of  title  was  the  orderly 
way  of  giving  such  notice,  and  in  case  of  the  first  trial  would 
have  been  held  necessary,  we  cannot  see  that  any  amendment  of 
the  abstract  of  title  was  necessary  under  the  circumstances  to 
enable  the  plaintiffs  to  try  their  case  upon  that  theory.  But,  if 
such  notice  had  been  necessary,  it  was  given  almost  at  the  outset 
of  the  trial.  The  appellant  was  not  surprised,  did  not  ask  for  a 
continuance  and  went  through  the  trial  with  the  knowledge 
that  the  plaintiffs  claimed  that  the  facts  contained  in  their  ab- 
stract of  title  would  raise  the  presumption  of  a  grant  by  Boyd 
to  those  under  whom  they  claimed.  We  cannot  see  that  tJie 
appellant  suffered  wrong.  We  are  clearly  of  opinion  that  the 
facts  shown  by  the  plaintiff  were  suflficient,  if  believed  by  the 
jury,  to  raise  the  presumption  of  a  grant  by  Boyd,  under  whose 
heirs  the  defendant  claims,  to  those  under  whom  the  plaintiffs 
claim. 

The  facts  were  fairly  submitted  to  the  jury  for  their  con- 
sideration. We  think  they  justified  a  finding  for  the  plaintiffs 
and  that  the  judgment  entered  upon  the  verdict  in  their  favor 
should  ^tiuid. 

Judgment  affirmed. 
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Hopkins,  Appellant,  v.  Stoneroad. 

Equity — Equity  pleading — Evidence— Responsive  answer. 

The  answer  of  defendant,  when  responsive  t4>  the  bill,  is  conclusive, 
unless  contradicted  by  two  witnesses  or  by  one  witness  and  such  corroborat- 
ing facts  and  circumstances  as  are  equal  to  the  testimony  of  another  wit- 
ness. 

Licenses— Hevocable  and  irrevocable — Easements, 

Licenses  are  of  two  kinds,  simple  or  revocable,  and,  coupled  with  a 
grant,  irrevocable.  Simple  licenses  are  revocable  at  the  will  of  the 
grantor.  A  license  is  irrevocable  when  it  is  coupled  with  a  gi'ant  or  when 
the  licensee  has,  on  the  faith  of  the  license,  spent  money  in  executing 
works  of  a  permanent  character  on  the  land. 

License— Irrevocable  licenses — Mines  and  mining— Drainage — Equity, 
A  bill  in  equity  to  restrain  the  use  of  a  drainage  drift,  will  be  dismissed 
where  the  evidence  shows  that  plaintiffs  and  defendants  were  adjoining 
owners,  that  the  plaintiffs  had  granted  permission  to  defendant's  predeces- 
sor in  title  to  construct  the  drainage  drift  under  phiintifT's  land,  that  this 
had  been  done  at  the  expense  of  several  thousand  dollars,  and  in  such  a 
way  as  to  drain  forty  acres  of  coal  belonging  to  the  plaintiffs,  that  the  croal 
of  the  defendants  had  not  been  exhausted  at  the  time  the  bill  was  filed, 
and  that  the  closing  of  the  drain  would  cause  not  only  great  loss  to  the  de- 
fendants, but  also  to  persons  who  had  purchased  coal  fi*om  the  plaintiffs. 

Ar^ed  April  28, 1902.  Appeal,  No,  127,  April  T.,  1902,  by 
plaintiffs,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  July  T., 
1900,  No.  23,  dismissing  bill  in  equity  in  case  of  John  Hopkins, 
Robert  D'.  Clark,  Robert  Taggnrt,  Elizabeth  I.  Taggart,  Jane  M. 
Brown  and  Nancy  J.  Taggart  v.  J.  T.  M.  Stoneroad  and  R.  B. 
Burgan.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.     Affirmed. 

Bill  in  equity  to  restrain  the  use  of  a  drainage  drift. 

Frazer,  p.  J.,  filed  the  following  findings  of  fact  and  con- 
clusions of  law. 

FINDINGS  OF  FACT. 

1.  In  the  year  1878,  the  plaintiff,  John  Hopkins,  was  one  of 
seveml  tenants  in  common  who  owned  in  fee,  inter  alia,  a  tract 
of  land  in  Collier  township,  this  county,  containing  ninety- 
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two  acres  and  fifteen  perches,  of  which  the  greatest  portion 
was  underlaid  with  coal.  That  the  plaintiff  Hopkins  repre- 
sented all  of  the  owners  in  the  management  of  the  land ;  that 
adjoining  the  coal  under  plaintiffs'  land  was  a  body  of  un- 
mined  coal,  containing  about  forty  acres,  known  as  the  Camp 
Hill  mines,  then  owned  by  David  Steen  &  Sons,  who  were 
therein  carrying  on  mining  operations.  In  carrying  on  such 
operations  it  became  necessary  for  Steen  &  Sons  to  ventilate 
and  drain  their  mines  through  the  adjoining  coal  in  the  Hop- 
kins land,  to  and  upon  a  portion  of  the  surface  lying  below 
the  coal  stratum  ;  that  in  the  year  1878,  Steen  &  Sons  requested 
permission  from  Hopkins  and  his  co-owners  to  drive  an  entry 
and  construct  a  drain  from  the  Camp  Hill  mine  through  the 
Hopkins  coal  to  the  surface.  Permission  was  at  first  withheld 
but  afterwards  granted ;  that  at  about  the  same  time  Hopkins 
and  John  Taggart,  another  owner  in  the  land,  together  with 
David  Steen  and  his  son,  William  J.  Steen,  visited  the  prem- 
ises of  Hopkins  and  others,  and  mutually  agreed  upon  the 
location  of  the  mouth  of  the  proposed  entry.  At  the  time 
permission  was  given  to  drive  the  entry  there  was  no  agree- 
ment between  the  parties  by  which  the  privilege  then  granted 
to  David  Steen  &  Sons  was  limited  to  the  latter  persons,  or 
limited  for  any  period  of  time,  or  for  any  particular  body  of 
coal,  or  that  the  privilege  should  cease  when  David  Steen 
&  Sons  ceased  to  operate  their  Camp  Hill  mines.  Relying 
on  the  permission  so  given,  David  Steen  &  Sons  drove  the 
entry  and  constructed  the  drain  therein  and  incurred  and 
paid  the  expense  connected  therewith,  to  the  amount  of  about 
96,000 ;  that  since  the  completion  of  the  drain  water  has  been 
continuously  flowing  through  the  same,  out  to  the  surface  of 
the  Hopkins  land,  and  when  the  Hopkins  coal  is  opened  for 
the  purpose  of  being  mined,  the  entry  thus  constructed  will  be 
available  for  the  purpose  of  draining  in  the  neighborhood  of 
forty  acres  of  that  coal. 

2.  That  the  Camp  Hill  mines  of  David  Steen  &  Sons,  and 
all  mining  rights  connected  therewith,  including  such  rights 
as  David  Steen  &  Sons  had  in  the  entry  and  drain  through 
ihe  coal  of  plaintiffs,  were  purchased  by  the  defendants,  who, 
since  the  filing  of  this  bill,  have  conveyed  the  same  to  the 
Carnegie  Coal  Company,  which  company  is  now  using  portions 
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of  the  entries  of  the  mines  in  connection  with  the  mining  of 
other  adjoining  coal  which  they  own ;  and,  in  so  doing,  have 
been  at  great  expense  in  the  installation  of  electric  mining 
machines,  and  the  erection  of  improvements,  are  now  employ- 
ing 250  miners,  and  are  shipping  by  rail  on  an  average  of 
from  twelve  to  fifteen  tons  of  coal  per  day ;  that  the  entry 
through  the  Hopkins  coal  is  reasonably  necessary,  not  only 
for  the  drainage  of  the  mines  of  defendants,  but  also  for 
their  ventilation ;  that  the  defendants  saw  the  entry  through 
the  Hopkins  coal  before  they  acquired  title  to  the  Camp  Hill 
mines,  and  the  existence  of  the  entry  was  an  element  inducing 
them  to  purchase  those  mines ;  that  there  remains  in  the  Camp 
Hill  mines  about  three  acres  of  unmined  coal,  together  with 
the  ribs  and  supports,  which  coal  and  ribs  and  supports,  the 
Carnegie  Coal  Company  intends  taking  out  and  marketing, 
after  having  mined  the  coal  owned  by  them  in  adjoining  prop- 
erties. 

8.  That  prior  to  the  filing  of  the  bill  in  this  case,  the  plain- 
tiff Hopkins  and  his  tenants  in  common  sold  and  conveyed  all 
the  coal  underneath  their  land,  above  described,  to  the  Penn- 
sylvania Mining  Company,  and  in  connection  therewith  granted 
to  that  company  the  right  to  drain  and  ventilate  the  coal  on  the 
surface  of  the  land,  both  above  and  below  the  crop  of  the  coal. 

4.  That  the  plaintiff,  Robert  D.  Clark,  has  farmed  the  sur- 
face of  the  Hopkins  property,  as  a  tenant,  from  year  to  year, 
since  1870. 

5.  That  the  Camp  Hill  mines  contain  no  accumulation  of 
stagnant,  sulphurous  and  poisonous  waters,  as  alleged  in  plain- 
tiffs' bill,  but  by  reason  of  the  deposit  of  earth  at  the  mouth 
of  the  drain  contain  an  accumulation  of  sulphurous  water 
usually  found  in  coal  mines,  which  water  can  readily  be  re- 
moved without  materially  damaging  plaintiffs'  land,  by  open- 
ing and  repairing  the  entry  in  dispute ;  that  the  entry  is  in 
good  condition,  but  needs  to  have  removed  therefrom  accumu- 
lations of  earth  at  several  points,  particularly  at  its  mouth, 
which  have  fallen  from  the  roof  and  sides,  and  which  can  be 
removed  without  either  unreasonably  increasing  the  flow  of 
water  from  the  mine,  or  the  burden  upon  the  lands  of  the 
plaintiffs. 

6.  That  the  water  flowing  from  the  entry  to  the  Camp  Hill 
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mines  flows  upon  a  portion  of  the  Hopkins  surface,  through 
which  there  has  been  from  a  time  antedating  the  construction 
of  the  entry  a  surface  drain  running  through  the  Hopkins  land 
into  adjoining  land  of  Wrenshall,  and  thence  to  a  run,  which 
drain  is  at  present  somewhat  out  of  repair,  and  to  a  considera- 
ble extent  clogged  by  the  accumulation  of  earth  and  debris ; 
that  the  expense  necessary  to  put  this  drain  in  proper  condi- 
tion to  carry  off  all  water  discharged  from  the  entry  to  the 
mine  would  be  inconsiderable. 

7.  The  plaintiff,  John  Hopkins,  and  his  tenants  in  common, 
never  undertook  to  revoke  the  license  granted  to  David  Steen 
&  Sons,  and  never  instituted  proceedingps  with  respect  thereto 
until  about  the  time  of  filing  the  bill  in  this  case,  which  was 
subsequent  to  the  sale  of  their  coal  to  the  Pittsburg  Mining 
Company,  and  also  subsequent  to  the  purchase  by  defendants 
of  tiie  Camp  Hill  mines  and  the  Dorrington  coal. 

8.  That  about  the  year  1891  David  Steen  &  Sons  ceased  to 
mine  coal  from  their  Camp  Hill  mines,  and  from  that  time  until 
their  purchase  by  the  defendants  the  mines  remained  closed. 

9.  That  in  the  year  1900  the  defendants  purchased  and  be- 
gan to  mine  130  acres  of  coal,  known  as  the  Dorrington  coal, 
adjoining  the  Camp  Hill  mines,  no  part  of  which  had  ever  been 
owned  by  David  Steen  &  Sons,  and  thereupon  undertook  to 
open  up  the  entry  upon  the  Hopkins  property,  and  now  seek 
to  use  the  same  for  drainage  of  the  Dorrington  coal  as  well  as  the 
Gamp  Hill  coal,  and  also  for  the  purpose  of  supplying  air  to 
the  miners  working  therein. 

10.  That  at  the  time  of  making  the  agreement  under  which 
the  entry  was  driven,  David  Steen  &  Sons  were  negotiating  for 
the  purchase  of  all  or  a  part  of  the  Dorrington  coal,  now  owned 
b^  the  plaintiffs,  intending  to  mine  and  take  out  the  same 
through  the  Camp  Hill  mines.  These  negotiations,  however, 
were  never  finally  concluded. 

11.  That  the  water  which  now  flows,  and  will  flow,  out  of 
the  drain  through  plaintiffs'  property  will  flow  for  a  short  dis- 
tance over  the  bottom  land  of  plaintiffs  to  the  land  of 

Wrenshall,  and  thence  over  Wrenshall's  property  to  a  creek. 

CONCLUSIONS   OP   LAW. 

1.  That  the  license  granted  to  David  Steen  &  Sons  was  not 
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merely  a  license  to  exist  during  the  mining  of  the  coal  then 
included  in  the  Camp  Hill  mines,  but  was  a  license  to  drain 
and  ventilate  any  coal  mined  in  connection  with  or  through 
those  mines. 

2.  That  the  license  so  acquired  by  David  Steen  &  Sons,  they 
having  expended  large  sums  of  money  in  constructing  the  en- 
try through  the  Hopkins  coal  to  their  Camp  Hill  mines,  was 
intended  to  be  of  a  permanent  and  continuing  nature,  and  irrev- 
ocable so  long  as  the  same  should  be  reasonably  necessary  in 
the  use  of  the  Camp  Hill  mines,  in  either  removing  the  coal 
then  included  in  those  mines  or  other  coal  taken  out  through 
them  ;  that  the  license  so  acquired  was  assignable,  and  was  as- 
signed by  David  Steen  &  Sons  to  defendants,  and  by  defend- 
ants to  the  Carnegie  Coal  Company. 

8.  That  the  plaintiffs  are  not  entitled  to  the  relief  prayed 
for,  and  that  the  bill  should  be  dismissed  at  their  cost. 

£rror  cadgned  was  decree  dismissing  the  bill. 

Qalen  (7.  Hariman^  for  appellant. — There  can  be  no  question 
that  the  rights  David  Steen  &  Sons  had  in  this  water  course 
were  granted  by  a  mere  verbal  license.  And  a  mere  verbal 
license  passes  no  interest,  only  makes  an  act  lawful  which  with- 
out it  would  be  unlawful:  Washburn  v.  Gould,  3  Story,  162; 
Dark  v.  Johnston,  66  Pa.  164. 

A  licensee  may  abandon  or  release.  He  cannot  substitute 
another  to  his  right :  Prince  v.  Case,  10  Conn.  376,  381 ;  Jones 
on  Easements,  sees.  68,  74;  Nunnelly  v.  Southern  Iron  Co.,  94 
Tenn.  398-409. 

A  parol  license  to  make  a  water  course  on  licensor's  land  is 
revocable  at  pleasure:  Jackson  v.  Babcock,  4  Johnson,  418; 
Baldwin  v.  Taylor,  166  Pa.  607. 

When  all  the  coal  or  minerals  sold  have  been  removed,  the 
rights  of  the  owner  of  them  ceases  and  the  surface  owner  re- 
sumes possession  of  the  whole  soil  to  the  center  of  the  earth, 
and  can  prevent  the  use  of  it  for  working  the  minerals  on  an 
adjacent  lot:  Park  Coal  Co.  v.  Cummings,  7  Leg.  Gaz.  149; 
Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  293:  Stewart  v. 
North  Western  Coal  &  Iron  Co.,  147  Pa.  612;  Jones  on  Ease- 
ments, sec.  79;  Chartiers  Block  Coal  Co.  v.  Mellon,  162  Pa. 
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286-297 ;  Barringer  and  Adams,  Laws  of  Mines  and  Mining 
in  U.  S.  145. 

Whatever  may  have  been  or  may  now  be  the  rights  of  David 
Steen  &  Sons,  it  is  not  for  the  benefit  of  David  Steen  and 
Sons,  nor  any  land  or  coal  ever  owned  by  them,  nor  for  tlie  orig- 
inal purpose  for  which  the  license  was  granted,  tbat  the  right 
to  use  the  drain  is  now  sought ;  and  in  that  view  of  the  facts, 
tins  case  is  ruled  over  by  the  case  of  Webber  v.  Vogel,  159  Pa. 
235. 

In  Fentiman  v.  Smith,  4  East,  107,  Lord  Ellbnborough 
stated  that  the  right  to  have  water  pass  over  the  lands  of  another 
by  a  tunnel  could  not  be  acquired  by  parol  license,  and  this  doc- 
trine has  been  affirmed  in  Lawrence  v.  Springer,  49  N.  J.  Eq. 
289;  Pitkm  v.  Long  Island  R.  R.  Co.,  2  Barb.  Ch.  221 ;  Do- 
little  V.  Eddy,  7  Barb.  74 ;  Wiseman  v.  Lucksinger,  84  N.  Y. 
31 ;  Sweeney  v.  St.  John,  28  Hun,  684  ;  Brown  v.  Woodwoith, 

5  Barb.  560 ;  Babcock  v.  Utter,  1  Keyes,  397 ;  Day  v.  New 
York  Central  R.  R.  Co.,  81  Barb.  548 ;  Thompson  v.  Gregory, 
4  Johns.  81 ;  Miller  v.  Auburn,  etc.,  R.  R.  Co.,  6  Hill,  61 ; 
Fitch  V.  Seymour,  9  Metcalf,  462  ;  Hays  v.  Richardson,  1  Gill. 

6  J.  366  ;  Thomas  v.  Sorrell,  Vaughan,  880. 

C.  P.  Orr^  of  Lazear  ^  Orr^  with  him  Murphy  ^  HoBock^  for 
appellee. — The  doctrine  of  irrevocable  licenses  still  exists  in 
Pennsylvania,  and  where  a  man  has  expended  money  upon  the 
lands  of  another  in  a  permanent  improvement,  or  in  the  crear 
tion  of  a  valuable  appurtenance  to  his  own  land  by  the  invita- 
tion or  permission  of  the  owner  of  the  lands  in  which  the 
the  money  is  expended,  our  courts  have  alwajrs  held  that  it  is 
against  equity  and  good  conscience  to  permit  the  person  who 
has  induced  such  expenditure  to  revoke  the  license  at  his  will. 
There  is  a  long  line  of  cases  in  Pennsylvania  to  this  effect, 
among  which  are :  LeFevre  v.  LeFevre,  4  S.  &  R.  241 ;  Re- 
rick  V.  Kern,  14  S.  &  R.  267;  McKellip  v.  Mcllhenny,  4 
Watts,  317  ;  Swartz  v.  Swartz,  4  Pa.  553 ;  Pierce  v.  Cleland, 
133  Pa.  198 ;  Lacy  v.  Arnett,  33  Pa.  169. 

The  inference  of  abandonment  of  a  right  from  a  nonuser  is 
not  applicable  to  the  case  of  mines:  Seaman  v.  Vawdrey,  16 
Vesey,  Jr.  892. 

Bat  the  entry  having  been  driven  by  the  consent  of  the 
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plaintifiFs,  it  exists  and  connects  with  the  Steen  mines,  which 
are  now  the  property  of  the  Carnegie  Coal  Couipany.  There- 
fore we  insist  that  the  latter  could  not  be  restrained  from  per- 
mitting the  collection  and  flow  through  the  entry  of  subterra- 
nean water  which  would  necessarily  flow  from  its  mines  in  the 
operation  thereof  in  an  ordinary  way :  Homer  y.  Watson,  79 
Pa.  242;  Penna.  Coal  Co.  v.  Sanderson,  113  Pa.  126;  Meixel 
V.  Morgan,  149  Pa.  415. 

The  plaintiffs  having  permitted  the  entry  to  be  driven  are 
without  any  standing  in  equity  to  prevent  its  use,  because  the 
laws  of  Pennsylvania  authorize  the  ventilation  and  drainage  of 
coal  mines  through  adjoining  coal  and  lands,  when  damages 
have  been  paid  or  secured  according  to  law :  Act  of  April  4, 
1868,  P.  L.  298 ;  Act  of  February  18, 1870,  P.  L.  197 ;  Act  of 
June  30, 1885,  P.  L.  205. 

The  benefit  to  the  plaintiffs,  if  any  at  all  can  arise  to  them 
by  granting  the  injunction  prayed  for,  is  so  entirely  dispropor- 
tionate to  the  injury  to  the  respondents  and  their  grantee,  that 
the  plaintiffs  are  not  entitled  to  maintain  their  bill:  Becker  v. 
Lebanon,  etc.,  Electric  Ry.  Co.,  188  Pa.  484 ;  Richards's  App., 
57  Pa.  105 ;  Wahl  v.  Methodist  Episcopal  Cemetery  Assn., 
197  Pa.  197. 

That  even  if  the  license  granted  to  David  Steen  &  Sons  was 
revocable,  as  insisted  upon  by  the  plaintiffs,  yet  because  the 
plaintiffs  did  not  attempt  to  exercise  the  power  of  revocation 
until  after  the  rights  of  the  defendants  had  intervened,  equity 
will  not  grant  relief.  This  proposition  seems  to  be  sustained 
by  reason,  as  well  as  by  the  case  of  Ome  v.  Fridenberg,  143 
Pa.  487. 

Opinion  by  Beaveb,  J.,  October  18, 1902 : 

It  may  be  seriously  doubted  whether  the  testimony  of  the 
plaintiffs,  the  appellants  here,  in  any  sense  overcame  the  de- 
fendants' answer  which  was  entirely  responsive  to  the  bill  and 
set  forth,  with  great  particularity  the  facts,  as  they  claimed 
them.  ^'The  answer  of  defendant,  when  responsive  to  the  bill^ 
is  conclusive,  unless  contradicted  by  two  witnesses  or  by  one 
witness  and  such  corroborating  facts  and  circumstances  as  are 
equal  to  the  testimony  of  another  witness :  '*  6  P.  &  L.  Dig. 
of  Dec.  8892. 
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The  conclusions  of  law,  of  which  the  appellants  complain, 
as  embraced  in  the  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth,  nineteenth  and  twentieth  assignments 
of  error,  necessarily  followed  from  the  findings  of  fact  which 
are  complained  of  in  the  first  twelve  assignments.  After  a 
careful  reading  of  the  testimony  more  than  once,  we  are  unable 
to  convict  the  trial  judge  in  the  court  below  of  error  in  any  of 
his  findings  of  fact  Hopkins,  the  plaintiff,  with  whom  the 
agreement  with  David  Steen  &  Sons,  under  whom  the  defend- 
ants claim,  was  made,  is  the  sole  vntness  as  to  the  terms  of  the 
original  grant  under  which  the  entry  or  drainage  drift  now 
sought  to  be  closed,  or  rather  prevented  from  being  opened, 
was  driven.  His  memory,  as  he  distinctly  admits,  is  unreliable. 
He  says :  ^^  It  is  a  good  many  years  ago  and  I  want  to  be  just 
tight,  if  I  could,  but  I  have  forgotten  some  of  it  I  think  in  the 
meantime/'  His  testimony  relates  rather  to  the  conclusions  at 
which  he  arrived  and  which  he  maintains  than  to  the  conversa- 
tion which  constituted  the  agreement. 

He  was  contradicted  as  to  material  parts  of  his  testimony 
(a)  bv  William  J.  Steen,  who  was  one  of  the  parties  with  whom 
the  agreement  was  made  and  who  was  present  at  a  conversation 
covering  the  agreement  and  what  was  contained  in  it,  after  the 
first  conversation  between  the  plaintiff,  Hopkins,  and  David 
Steen ;  (b)  by  one  of  his  cotenants,  to  whom  he  communicated 
the  terms  of  the  agreement  with  David  Steen  &  Sons,  soon  af- 
ter it  was  made ;  ((?)  by  the  action  of  Steen  &  Sons  who,  im- 
mediately after  the  agreement,  expended  some  $6,000  in  dig- 
ging and  supporting  the  entry  through  the  appellants'  land, 
which  expenditure  is  inconsistent  with  the  plaintiffs'  conten- 
tion. 

1.  Under  the  facts,  as  found  by  the  trial  judge  in  the  court 
below,  all  of  which  are  based  upon  and  clearly  justified  by  the 
testimony,  the  drainage  drift  was  located  by  the  original  par- 
ties to  the  license  at  a  point  whei*e  the  drift,  when  driven,  would 
drain  some  forty  acres  of  coal  belonging  to  the  plaintiffs  but 
since  sold  to  third  parties.  The  plaintiffs,  therefore,  received 
a  valuable  consideration  for  the  gprant  of  the  license. 

2.  The  parties  to  whom  the  license  was  granted  unquestion- 
ably expended  a  large  amount  of  money  upon  the  faith  of  it. 
There  is  no  contradiction  of   the  testimony  that  $6,000  was 
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expended  in  driving  and  properly  supporting  this  entry  or 
drift. 

3.  The  coal  upon  the  original  tract  owned  by  the  parties  to 
whom  the  license  was  granted  has  not  been  exhausted.  Not 
only  are  the  pillars  and  supports  not  yet  withdrawn,  but  there 
is  a  corner  of  the  coal,  estimated  to  contain  about  three  aci*es, 
still  remaining. 

The  license  granted  by  the  plaintiffs,  the  owners  of  the  land, 
to  David  Steen  &  Sons  was,  therefore,  under  our  cases  in  Penn- 
sylvania, clearly  irrevocable,  at  least  so  far  as  the  coal  owned 
by  David  Steen  &  Sons  and  since  conveyed  to  the  defendants 
was  concerned. 

Licenses  are  of  two  kinds,  simple  or  revocable,  and,  coupled 
with  a  grant,  irrevocable.  Simple  licenses  are  revocable  at  the 
will  of  the  grantor.  A  license  is  irrevocable  when  it  is  coupled 
with  a  grant  or  when  the  licensee  has,  on  the  faith  of  the  license, 
spent  money  in  executing  works  of  a  permanent  character  on 
the  land.  In  some  states  even  parol  licenses,  without  consider- 
ation, are  held  irrevocable  when  executed  on  the  ground  of 
equitable  estoppel :  2  Bouvier's  Law  Die.  222.  Pennsylvania 
is  one  of  the  states  which  holds  a  license  irrevocable  when  ex- 
ecuted, particularly  when  money  has  been  expended  upon  the 
faith  of  it:  Lacy  v.  Amett,  33  Pa.  169.  The  general  princi- 
ples governing  licenses  and  their  iiTevocable  character  by  equi- 
table estoppel  are  well  stated  in  the  syllabus  of  Baldwin  v. 
Taylor  et  al.,  166  Pa.  507.  It  is  needless  to  enter  into  any 
general  discussion  upon  this  subject  or  to  multiply  authorities. 

It  does  not  seem  to  us  that  the  plaintiff  comes  into  court 
with  such  a  case  as  justifies  equitable  relief.  He  who  seeks 
equity  must  do  equity.  The  permanent  closing  of  the  drain, 
the  opening  of  which  is  sought  to  be  restrained  by  the  bill  in 
this  case,  would  work  gross  inequity  in  all  directions.  The 
defendants,  who  purchased  Steen's  rights,  with  the  drift  or 
entry  in  plain  view,  would  be  prevented  from  draining  and 
ventilating  their  mines,  except  by  the  expenditure  of  large 
amounts  of  money  in  sinking  shafts  and  using  pumps,  in  which 
event  the  water  must  flow  over  some  one's  land.  The  pui^ 
chasers  of  the  coal  from  the  plaintiffs,  who  own  the  land, 
through  which  the  entry  was  driven,  would  also  be  deprived 
of  its  use.     The  accumulations  of  water  in  the  drift,  if  the 
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mouth  of  it  were  closed,  must  find  outlet  somewhere  by  per- 
colating through  the  soil  and,  inasmuch  as  it  is  apparent  that, 
even  before  the  entry  was  driven,  the  water  found  its  way  over 
the  lands  of  the  plaintiff,  no  harm  can  be  done  by  concentrat- 
ing it  and  discharging  it  through  a  drain  to  the  creek.  Upon 
all  grounds,  the  court  below  was  cleai-ly  justified  in  holding 
the  license  irrevocable,  under  the  conditions  now  existing  and 
tlie  facts  as  found,  and  in  dismissing  the  plaintiffs'  bill. 

We  have  discussed  this  question  principally  from  the  stand- 
point of  the  plaintiffs  in  the  bill,  who  are  the  owners  of  the 
land.  If  the  tenant  is  at  any  time  specially  injured,  he  has  a 
complete  remedy  at  law. 

The  decree  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed at  the  cost  of  the  appellants. 


Greentree  Avenue. 

Soad  law — Assessment  for  damages — Grading  street — Paper  grade — Act 
of  May  26.  1891,  P.  L.  117. 

The  Act  of  May  26,  1891,  P.  L.  117,  relates  to  the  right  of  a  landowner 
to  damages  resulting  from  an  established  paper  grade  of  a  street,  and  has 
no  beai'ing  upon  the  right  of  the  municipality  to  recover  the  expenses  of 
making  the  physical  change.  The  absolute  confirmation  of  a  report  of 
viewers  appointed  in  proceedings  under  the  act  of  1891,  is,  therefore,  not 
res  adjudicata  as  to  subsequent  distinct  proceedings  instituted  to  assess 
for  the  expenses  of  making  the  physical  change  of  grade. 

Argued  April  29, 1902.  Appeal,  No.  106,  April  T.,  1902,  by 
C.  I^ger,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1901,  No.  682,  dismissing  exceptions  to  report  of  viewers  in  In 
re  Grading  of  Greentree  Avenue.  Before  RiGE,  P.  J.,  Bea- 
ver, Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Af- 
firmed. 

Exceptions  to  report  of  viewers. 

The  opinion  of  the  Superior  Court  states  the  case. 

Ifrror  asHgned  was  order  dismissing  exceptions  to  report  of 
viewers. 

Vol.  XXI— 12 
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George  Elphinstone  and  U.  M,  David%on^  for  appellant,  cited : 
Ogden  V.  Philadelphia,  143  Pa.  430.;  Eisenhart  v.  Philadelphia, 
154  Pa.  393;  In  re  Plan  166,  143  Pa.  414;  New  Castle  Peti- 
tion, 16  Pa.  C.  C.  Rep.  478 ;  Clark  v.  Philadelphia,  171  Pa.  36. 

Charles  P.  Lang^  for  appellee,'cited :  Clark  v.  Philadelphia, 
171  Pa.  34;  Pusey  v.  Allegheny,  98  Pa.  622. 

Opinion  by  W.  D.  Pobtbb,  J.,  October  13, 1902 : 
The  city  of  Allegheny  in  1897  duly  passed  an  ordinance  es- 
tablishing the  grade  of  Greentree  avenue,  and  in  the  same 
year  passed  another  ordinance  opening  said  highway.  View- 
ers were  appointed,  upon  a  petition  of  the  city,  to  assess  the 
damages  and  benefits  to  property  resulting  itom  the  opening  of 
said  street.  The  report  of  said  viewers  was  confirmed  abso- 
lutely by  the  court  of  common  pleas  in  1898,  which  confirmation 
ripened  into  a  final  judgment.  The  record  of  the  proceedings 
for  the  assessment  of  the  damages  and  benefits  arising  from  the 
opening  of  the  street  is  not  printed  by  the  appellant,  but  it  is 
conceded  that  no  actual  grading  had  been  done  at  that  time, 
and  that  the  cost  of  such  grading  was  not  considered  by  said 
viewers.  No  actual  grading  was  done,  and  no  steps  were  taken 
by  the  city  to  authorize  the  grading  of  the  street  until  March  20, 
1900,  when,  in  pursuance  of  an  ordinance  duly  enacted,  the  city 
undertook  the  work  of  making  the  physical  change  of  grade. 
After  the  work  was  completed  viewers  were  appointed  by  the 
court  of  common  pleas,  upon  a  petition  of  the  city,  to  assess 
the  benefits  and  damages  resulting  from  the  physical  change  of 
grade.  The  report  of  these  viewers  did  not  award  damages  to 
any  property  holder,  and  no  property  was  assessed  to  pay  such 
damages,  but  properties  were  assessed  for  benefits  upon  the 
basis  of  the  actual  cost  of  the  work  to  the  city.  The  property 
of  the  plaintiff  was  so  assessed  for  benefits,  and  his  contention 
now  is  that  there  is  a  conclusive  legal  presumption  that  the 
cost  of  making  the  change  of  grade  was  considered  by  the  view- 
ers in  the  proceeding  to  open  the  street,  and  that  the  judgment 
in  that  case  is  a  final  adjudication  of  the  whole  matter.  In 
support  of  this  contention  he  relies  upon  the  provision  of  the 
Act  of  May  26,  1891,  P.  L.  117  :  "  That  in  all  cases  of  assess- 
ment for  the  opening  or  widening  of  any  street  or  highway  in 
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any  city  of  this  commonwealth  the  award  of  damages,  if  any, 
shall  include  all  damages  due  to  the  grade  at  which  said  street 
is  to  be  opened  or  widened."  The  appellant,  while  relying 
upon  this  ^ct,  presents  an  argument  questioning  its  constitu- 
tionality. We  do  not  consider  it  necessary,  however,  to  con- 
sider the  question  of  the  constitutionality  of  the  act,  for  if 
this  act  is  unconstitutional  and  void  the  plaintiffs  appeal  is 
without  merit.  Prior  to  the  act  the  question  of  grade  could 
not  be  considered  by  the  viewers  in  a  proceeding  to  open  the 
street,  unless  the  grading  was  done  at  the  same  time  the  street 
was  opened.  When  the  grading  was  done  as  a  separate  act  of 
the  public  authorities,  and  so  long  subsequently  to  the  opening 
that  it  could  not  be  considered  a  part  of  the  same  proceeding, 
the  assessments  growing  out  of  the  gprading  were  ascertained 
by  a  second  view.  When  the  municipality  undertook  and  car- 
ried on  the  opening  and  grading  of  the  street  at  the  same  time, 
so  that  the  whole  work  constituted  a  single  public  improvement, 
the  claim  of  the  owner  to  damages  must  be  asserted  as  an  en- 
tirety in  the  same  proceeding,  and  the  city  must  assert  its  entire 
claim  to  be  reimbursed :  Pusey  v.  Allegheny,  98  Pa.  522 ; 
Righter  v.  Philadelphia,  161  Pa.  78 ;  Clark  v.  Philadelphia, 
171  Pa.  31.  In  the  present  case  a  final  judgment  had  been 
entered  in  the  proceeding  to  assess  the  damages  and  benefits 
for  the  optening  of  the  street  more  than  a  year  before  the  work 
of  making  the  change  of  grade  was  undertaken  by  the  munici- 
pality. The  law  regulated  the  manner  in  which  the  city  must 
let  the  contract  for  the  work ;  the  city  could  not  recover  from 
owners  in  the  form  of  assessments  for  benefits  more  than  the 
amount  actually  expended ;  the  amount  which  the  work  was 
to  cost  the  city  could  not  have  been  legally  determined  at  the 
time  of  the  assessment  for  the  opening  of  the  street.  The 
constitution  of  1874,  article  16,  section  8,  gave  a  right  to 
the  owners  to  have  compensation  for  property  injured  by  a 
change  of  the  grade  of  a  street ;  but  the  right  of  action  thus 
given  is  for  the  actual  establishment  of  the  grade  on  the  land, 
the  physical  change.  Prior  to  the  act  of  1891  there  could  have 
been  no  recovery  of  damages  for  the  establishment  or  change 
of  the  paper  or  office  grade  of  the  highway  in  question.  The 
owner  must  wait  for  his  compensation  until  the  physical  change 
came  to  be  made  upon  the  ground :  Change  of  Grade  in  Plan  166, 
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148  Pa.  414 ;  Ogden  v.  Philadelphia,  143  Pa.  430.  It  had  been 
earnestly  contended  that  this  sometimes  involved  a  hardship, 
for  the  regulation  or  office  grade  being  duly  established,  the 
owner  was  bound  to  take  notice  of  it  in  his  subsequent  build- 
ing operations,  and  might  be  deprived  of  the  beneficial  enjoy- 
ment of  his  lands.  The  amount  of  the  depreciation  in  property 
resulting  from  a  paper  grade  must  be  more  or  less  speculative, 
but  it  was  urged  that  compensation  ought  to  be  made  to  the 
owner  without  requiring  him  to  wait  for  the  physical  change  in 
the  grade  of  the  street.  The  act  of  May  26,  1891,  was  the  re- 
sult of  this  contention.  Assuming  that  act  to  be  constitutional, 
its  effect  is  to  add  to  the  elements  to  be  considered  by  viewers 
in  proceedings  for  the  opening  of  streets.  The  damage  result- 
ing from  the  office  or  paper  grade  must  be  determined  in  the 
proceeding  to  open  the  street.  The  purpose  of  the  legislation 
was  to  compensate  owners  at  the  time  of  the  opening  of  the 
street  for  the  injuiy  to  their  property  caused  by  the  regulation, 
or  office  grade,  without  regard  to  whether  the  actual  change  of 
grade  was  made  at  that  time  or  not.  Before  that  legislation 
the  viewers,  in  assessing  damages  and  benefits  resulting  from 
the  actual  grade  of  a  street,  considered  the  costs  and  expenses 
of  doing  the  work  and  the  damages  resulting  to  property  as 
separate  elements,  but  distributed  the  aggregate  upon  proper- 
ties peculiarly  benefited,  if  such  properties  they  found.  No 
person  seems  to  have  suggested  that  the  city  ought  to  be  per- 
mitted to  collect  the  cost  of  a  prospective  grading  of  the  street, 
at  the  time  it  was  opened,  when  there  was  no  present  intention 
of  actually  doing  the  work.  There  is  nothing  in  the  language 
of  the  act  of  1891  which  would  warrant  us  in  holding  that  a 
city  may,  in  a  proceeding  to  open  a  street,  recover  the  pro- 
spective costs  and  expenses  for  making  a  physical  change  of 
ginde  when  the  municipal  authorities  have  taken  no  steps 
whatever  to  cause  said  work  to  be  done.  The  act  of  1891  re- 
lates to  the  right  of  the  owner  to  damages  resulting  from  an 
established  paper  grade,  and  has  no  bearing  upon  the  right  of 
the  city  to  recover  for  the  expenses  of  making  the  physical 
change. 

The  judgment  is  affirmed. 
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Nicholas  v.  Keeling,  Appellant. 

Negligence — Contractor^  Ohslrtiction  of  highway —FrigM  of  horse. 
While  contractors  for  the  repairs  of  a  highway,  or  their  employees,  dar- 
ing the  intervals  between  labor,  have  the  right  to  leave  alongside  the  high- 
way the  carts  in  daily  use,  they  are  neveitheless  bound  to  use  the  care  of 
an  ordinarily  prudent  man  having  regard  to  the  circumstances  in  doing  it. 
In  an  action  against  a  contractor  engaged  in  repairing  a  public  road  to 
recover  damages  for  personal  injuries  sustained  by  the  fright  of  a  horse, 
the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff  is  sufficient  to 
warrant  a  jury  in  finding  that  carts  were  left  standing  with  their  shafts 
upright  by  the  contractors,  or  their  employees,  with  their  implied  per- 
mission, partly  in  the  traveled  way,  that  there  was  barely  room  to  pass 
them  in  safety  in  the  daytime  and  under  the  most  favorable  circumstances, 
that  they  could  not  be  seen  at  night  by  an  approaching  driver  until  he  was 
almost  upon  them,  that  they  were  so  placed  as  to  be  likely  to  frighten  an 
ordinarily  quiet  and  well  trained  horse  coming  suddenly  upon  them,  and 
that  if  he  shied  he  would  be  likely  to  plunge  over  an  unguarded  and  pre- 
cipitous embankment  at  the  other  side  of  the  i*oad,  and  where  there  is  no 
evidence  that  it  was  impracticable  to  place  them  in  a  position  where  they 
would  be  less  likely  to  cause  accident. 

Negligence — Master  and  servant^Negligence  after  hours  of  employment. 

In  an  action  against  a  contractor  employed  in  repairing  a  public  road 
to  recover  damages  for  personal  injuries  sustained  by  reason  of  the  fright 
of  the  plaintiff's  horse  at  a  cart  left  standing  in  the  road  during  the  night, 
the  defendant  is  not  liable  for  the  injury  where  the  evidence  will  warrant 
the  jury  in  finding  that  the  cart  was  left  standing  in  the  road  by  an  em- 
ployee, to  whom  it  belonged,  at  apointabout  amile  distant  from  the  work, 
that  the  employee  was  hired  for  no  definite  time,  and  that  his  duties  to  his 
employers  began  when  he  reached  the  designated  place  for  work  in  the 
morning,  and  ended  at  the  close  of  the  day. 

Argued  April  16,  1902.  Appeal,  No.  86,  April  T.,  1902,  by 
plaintiflf,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  April  T., 
1902,  on  verdict  for  plaintiff,  in  case  of  L.  W.  Nicholas  v.  Joseph 
Keeling  and  Patrick  Ridge,  trading  as  Keeling  v.  Ridge,  and  the 
County  of  Allegheny.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore McClung,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 
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The  defandants  presented  the  following  points : 

2.  If  the  jury  believes  from  the  evidence  that  the  carts  were 
the  property  of  Mark  Ridge,  and  that  he  was  employed  from 
7  in  the  morning  until  5.30  in  the  evening,  under  contract 
to  furnish  carts,  horses  and  men  at  a  fixed  rate  per  hour,  and 
that  he  took  care  of  his  own  stock  and  his  own  carts  and  that 
the  accident  occurred  at  7.30  in  the  evening  at  which  time  the 
owner  of  the  carts  was  not  engaged  in  any  work  for  the  de- 
fendants, in  that  case  the  defendant,  Keeling  &  Ridge,  are  not 
responsible  nor  liable  for  any  acts  of  negligence  committed  by 
the  owner  of  the  carts,  and  the  verdict  in  this  must  be  for  the 
defendant,  Keeling  &  Ridge.     Answer :  Refused.  [1] 

3.  If  the  jury  believe  from  the  evidence  that  the  defendants 
had  notified  Mark  Ridge  and  others  in  their  employ  not  to  leave 
obstructions  upon  the  highway,  and  that  after  working  hours 
upon  February  16,  1900,  the  said  Mark  Ridge  while  on  his  way 
home  from  work,  because  of  an  accident  to  his  horse,  was 
obliged  to  leave  the  cart  upon  the  roadside,  and  that  Keeling 
&  Ridge  had  no  notice  of  it,  tlie  verdict  must  be  for  the  defend- 
ant. Keeling  &  Ridge.     Answer :  Refused.  [2] 

4.  If  the  jury  believe  from  the  evidence  that  this  road  was  in 
process  of  construction  and  that  the  carts  were  useful  in  the 
construction  of  said  road,  and  were  so  used,  and  that  they  were 
so  placed  as  to  furnish  sufiQcient  room  for  passenger  travel  along 
said  highway  under  ordinary  circumstances,  the  fact  of  the 
leaving  of  said  cart  on  the  roadside,  as  testified  to,  was  not 
negligence,  and  the  verdict  must  be  for  the  defendant,  Keel- 
ing &  Ridge.     Answer :  Refused.  [3] 

5.  Under  all  the  evidence  in  this  case,  the  verdict  must  be 
for  the  defendant,  Keeling  &  Ridge.     Answer  :  Refused.    [4] 

Verdict  and  judgment  for  plaintiff  for  $225.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

JJ.  L.  Castle^  with  him  Stone  ^  Stone^  for  appellant,  cited: 
Keiffer  v.  Hummelstown  Borough,  151  Pa.  304;  Keeley  v. 
Shanley,  140  Pa.  213. 

R,  A.  Kennedy,  of  Kennedy  ^  Smith,  for  appellees. 
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Opinion  by  Rice,  P.  J.,  October  13,  1902: 

The  firm  of  Keeling  &  Ridge,  the  appellants,  entered  into 
a  contract  with  the  county  of  Allegheny  to  macadamize  and 
otherwise  improve  a  certain  highway  known  as  the  Freeport 
road,  and  were  engaged  in  the  performance  of  the  work  at  the 
time  of  the  happening  of  the  accident  out  of  which  this  action 
arose.  The  contract  contained  the  following  clause  :  **  During 
the  performance  of  the  work  the  contractor  shall  place  proper 
guards  upon  and  around  the  same,  for  the  prevention  of  ac- 
cident, and  at  night,  during  said  period,  shall  put  and  keep 
suitable  and  sufficient  lights  as  warning  signals.  He  shall  so 
carry  on  the  work  that  there  shall  be  no  undue  interference 
with  or  hindrance  of  travel  over  the  road."  The  plaintiff  al- 
leged that  about  half  past  seven  o'clock  on  the  evening  of  Feb- 
ruary 16,  1900,  he  was  driving  in  a  buggy  with  a  single  horse 
along  the  road ;  that  his  horse,  although  ordinarily  quiet  and 
not  easily  scared,  took  fright  at  a  couple  of  carts  *'  dumped  up  " 
on  the  upper  side  of  the  road  and  partly  in  the  road,  '^  the 
horse  frightened  suddenly  at  them,  jumped  sideways  and  we 
went  over  the  hill ; "  that  the  space  between  the  carts  and  the 
edge  of  the  steep  and  unguarded  embankment  twenty  feet  high, 
over  which  the  horse  plunged,  was  about  twelve  feet ;  that 
there  were  no  lights  or  other  warning ;  and  that  owing  to  the 
darkness  and  a  bend  in  the  road  he  did  not  see  the  carts  until 
he  was  nearly  opposite  them.  Being  asked  to  describe  their 
appearance  he  said :  "  They  made  a  very  ugly  appearance,  they 
would  scare  anybody,  even  a  man  walking  along  coming  on 
them."  Another  witness  who  passed  there  the  same  evening  tes- 
tified that  he  was  compelled  to  lead  his  horse  by  the  carts,  that 
*'  they  would  scare  most  any  horse  that  had  any  life  in  him, 
and  there  was  a  little  skif  t  of  snow  that  night  on  them."  Miss 
Klingensmith,  who  was  riding  with  the  plaintiff,  testified,  that 
^^  the  horse  frightened  at  these  two  carts  that  were  standing 
there,  the  shafts  of  the  carts  were  standing  straight  up,  and 
before  we  knew  it  we  were  down  over  the  hill,  we  didn't  have 
time  to  jump  out  or  get  ready  to  jump,  it  happened  so  quickly.'* 
There  was  a  conflict  of  testimony  as  to  some  of  these  allega- 
tions, especially  as  to  the  width  of  the  road,  the  height  of  l^e 
embankment  and  the  position  of  the  cart  or  carts ;  it  being  al- 
leged by  the  defendants  that  the  part  of  the  road  which  was 
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free  from  any  obstruction,  and  could  be  driven,  was  thirty-six 
feet  wide  at  that  point,  and  that  there  was  but  one  cart,  which 
was  left  standing  off  the  traveled  way  in  the  gutter  and  be- 
hind a  slip  that  had  come  down  from  the  embankment  on  the 
upper  side  of  the  road.  These  were  all  questions  for  the  jury ; 
and  in  determining  whether  the  defendants  were  entitled  to 
binding  instructions,  as  well  as  whether  they  were  entitled  to 
an  affirmance  of  their  second  and  fourth  points,  we  must  look 
at  the  case  from  the  standpoint  of  the  plaintiff's  evidence  rela- 
tive to  these  disputed  questions  of  fact.  While  the  use  of  carts 
in  the  prosecution  of  the  work  was  necessary,  yet  as  the  road 
was  not  closed,  but  was  left  open  for  public  travel,  it  cannot 
be  declared  as  matter  of  law  that  the  defendants  owed  no  duty 
whatever  to  the  public  with  respect  to  the  disposition  of  the 
carts  when  they  were  not  in  use.  They  had  control  of  the 
place  where  their  employees  were  at  work  on  the  day  of  the 
accident,  and  were  responsible  for  the  condition  in  which  it  was 
left  at  the  close  of  the  day.  If  their  employees  left  their  carts 
standing  where  the  close  of  the  day's  work  found  them,  and 
in  the  position  described  by  the  plaintiff  and  his  witnesses,  it 
is  to  be  presumed  that  it  was  with  the  defendants'  knowledge 
and  permission.  In  the  view  of  the  case  presented  b}"^  such  a 
state  of  facts  it  makes  no  difference  whether  the  carts  belonged 
to  the  defendants  or  their  employees.  An  owner  of  land  abut- 
ting on  the  public  highway  has  a  right  to  use  a  portion  of  the 
highway  in  a  reasonable  manner,  for  special  purposes,  for  a 
temporary  period ;  that  right  is  not  subservient  to  the  right  of 
the  traveling  public,  and  its  exercise,  without  negligence, 
imposes  no  liability :  North  Manheim  Township  v.  Arnold,  119 
Pa.  380.  In  PioUet  v.  Simmers,  106  Pa.  95,  it  was  said  that 
'*  the  correct  rule  is,  that  a  property  owner  who  has  a  lawful 
right  to  expose  an  object,  on  or  along  a  public  highway,  within 
view  of  passing  horses,  for  a  temporary  purpose,  is  bound  only 
to  take  care  that  it  shall  not  be  calculated  to  frighten  ordi- 
narily gentle  and  well  trained  horses."  The  right  of  a  contractor 
engaged  in  repairing  or  improving  a  highway  is  of  equal,  if 
not  higher,  grade  to  that  of  a  property  owner.  The  right  of 
the  public  to  the  use  of  the  highway  is  subordinate  to  the  right 
of  the  public  authorities  to  make  reasonable  repairs  for  the 
public   benefit.     Hence  in  a  case   where  it  appeared  that  a 
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steam  roller,  lawfully  in  use  in  the  construction  of  a  macad- 
amized roadway  of  the  width  of  eighteen  feet  in  the  middle  of 
a  highway  sixty-six  feet  wide  was  left  standing  over  Sunday  on 
the  edge  of  the  already  macadamized  part  of  the  road,  leaving 
a  clear  space  of  about  thirty  feet,  the  steam  roller  being  covered 
with  canvas  tied  at  the  sides  or  corners,  it  was  held  as  matter 
of  law  that  the  defendants,  the  contractors,  were  not  liable  for 
an  accident  occurring  in  the  daytime  through  the  fright  of  a 
horse  at  the  sight  of  the  machine  :  Keeley  v.  Shanley,  140 
Pa.  213.  This  case  is  relied  on  by  the  defendant's  counsel  as 
sustaining  the  fourth  and  fifth  assignments  of  error.  We  can- 
not so  regard  it.  There  the  accident  occurred  in  broad  day- 
light, the  machine  could  be  seen  and  was  seen  by  the  driver 
when  distant  therefrom,  200  yards  ;  there  w«s  a  space  of  thirty 
feet  in  whicii  to  pass,  and  according  to  the  statement  of  facts 
upon  which  the  decision  was  based,  the  defendants  had  done 
all  that  was  practicable  to  avoid  accident  to  others.  Chief 
Justice  Paxson  said  :  "  The  place  where  it  was  left  appears 
to  have  been  the  safest  one  where  it  could  have  been  placed 
when  not  in  use.  It  could  not  be  run  off  on  the  soft  earth  by 
reason  of  its  great  weight,  and  to  have  constructed  platforms  or 
lateral  turnpikes  on  which  to  have  run  it  off  from  the  road 
would  have  been  impracticable."  The  decision  to  be  of  any 
value  as  a  precedent  must  be  taken  as  applicable  to  the  facts 
thus  assumed  by  the  court ;  as  was  said  by  Mr.  Justice  Dean, 
"  they,  as  concerns  the  judgment,  are  the  facts,  and  whether 
existing  or  nonexisting  either  prompt  or  compel  the  conclusion 
of  law  that  determines  the  judgment :  "  Yoders  v.  Amwell 
Township,  172  Pa.  447,  467.  To  extend  the  ruling  in  Keeley 
V.  Shanley  to  a  case  where  there  was  evidence  sufficient  to 
warrant  a  jury  in  finding  that  the  objects  were  left  by  the  con- 
tractors, or  their  employees  with  their  implied  permission,  partly 
in  the  traveled  way,  that  there  was  barely  room  to  pass  them 
in  safety  in  the  daytime  and  under  the  most  favorable  circum- 
stances, that  they  could  not  be  seen  at  night  by  an  approaching 
driver  until  he  was  almost  upon  them,  that  they  were  so 
placed  as  to  be  likely  to  frighten  an  ordinarily  quiet  and  well 
trained  horse  coming  suddenly  upon  them,  and  that  if  he  shied 
he  would  be  likely  to  plunge  over  an  unguarded  and  precipitous 
embankment  at  the  other  side  of  the  road,  and  where  there 
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was  no  evidence  that  it  was  impracticable  to  place  them  in  a 
position  where  they  would  be  less  likely  to  cause  accident, 
would  be  as  unwarranted  as  to  refuse  to  accept  the  decision  as 
authoiity  in  a  case  where  the  controlling  facts  were  the  same. 
Granting  the  right  of  the  contractor,  or  their  employees,  dur- 
ing the  intervals  between  labor,  to  leave  alongside  the  high- 
way the  carts  in  daily  use,  they  were  nevertheless  bound  to 
use  the  care  of  an  ordinarily  prudent  man,  having  regard  to 
the  circumstances,  in  doing  it ;  and  whether  they  used  such  care 
was,  imder  the  evidence  adduced  by  the  plaintiff,  a  question 
for  the  jury.  The  court  correctly  charged  them  that  l^e  mere 
fact  of  leaving  room  enough  to  pass  was  not  conclusive  against 
the  plaintiff's  right  to  recover.  "  It  is  the  question  of  placing 
carts  in  such  way  as  that  they  would  be  likely  to  frighten  a 
horse  whilst  there  is  a  bank  at  the  other  side  of  the  road,  not 
so  near  but  that  you  could  drive  by,  but  so  near  that  a  fright- 
ened horse  is  likely  to  go  over." 

We  have  thus  far  considered  the  case  from  the  standpoint 
of  the  plaintiff's  evidence.  The  evidence  introduced  by  the  de- 
fendants raised  an  entirely  different  question.  They  claimed 
that  the  improvement  of  the  road  at  the  point  in  question  was 
completed,  except  the  removal  of  a  slip  that  had  come  down 
from  the  sidehiU,  and  that  on  the  day  in  question  they  had 
been  working  at  a  point  about  a  mile  distant  Among  their 
employees  was  one  Mark  Ridge  who  was  engaged  to  furnish 
four  carts,  four  horses  and  a  driver,  besides  himself,  to  go  along 
the  line  of  the  road  and  remove  slips  and  cart  the  dirt  over  to 
the  other  side  of  the  road.  His  duties  were  to  report  at  the 
designated  place  at  seven  o'clock  in  the  morning  and  work  un- 
til about  five  or  half  past  five  o'clock  in  the  evening.  He  was 
paid  by  the  hour  for  that  period  of  time.  He  testified,  that 
on  the  day  in  q[uestion  he  was  at  work  at  a  point  about  a  mile 
distant,  and  that  at  the  close  of  the  day  he  started  with  his 
carts  and  horses  for  Springdale  where  he  kept  them  at  night. 
He  says  that  when  he  reached  the  point  in  question,  one  of 
his  horses  having  become  lame,  he  backed  the  cart  in  behind  a 
slip  there  and  left  it.  He  testified  that  but  one  cart  was  left, 
not  two  as  claimed  by  the  plaintiff.  Assuming  that  this  was 
the  cart  which  frightened  the  plaintiffs  horse,  and  that  Mark 
Ridge  was  negligent  in  leaving  it  at  that  point  in  the  manner 
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in  which  it  was  left,  can  the  defendants  be  held  liable  for  the 
consequences  of  this  act  in  the  absence  of  evidence  of  knowl- 
edge on  their  part  of  the  unsafe  condition  in  which  the  high- 
way was  thus  placed  ? 

As  already  intimated,  if  he  had  left  his  cart  where  the  close 
of  the  working  day  found  him,  it  might  well  be  held  that  his 
employers  would  be  responsible  ;  for,  in  that  case,  they  would 
be  chargeable  with  notice  of  the  unsafe  condition  in  which  the 
highway  was  thus  put.  The  defendants'  second  point  was  prop- 
erly refused,  because  it  was  so  worded  that  an  affirmance  of  it 
would  imply  that  the  defendants  would  not  be  responsible  even 
in  such  a  case.  So  also,  for  present  purposes,  it  may  be  con- 
ceded, although  this  is  not  so  clear,  that  the  defendants  would 
be  responsible,  if  it  was  part  of  the  duty  of  Mark  Ridge's  em- 
ployment to  take  the  carts  to  a  particular  place  provided  or 
designated  by  the  defendants  after  the  close  of  the  day's  work, 
and  while  in  the  performance  of  this  duty  he  had  negligently 
left  them  at  the  place  of  the  accident.  But  neither  of  these 
facts  is  in  the  case,  if  the  defendants'  testimony  is  to  be  be- 
lieved. Ridge's  duties  to  his  employers  began  when  he  reached 
the  designated  place  for  work  in  the  morning,  and  ended  at  the 
close  of  the  day.  He  was  hired  for  no  definite  time.  The  re- 
lation of  master  and  servant  ended  with  the  day's  work.  So 
far  as  his  duty  to  his  employers  was  concerned,  he  was  then  at 
Uberty  to  go  where  he  pleased.  The  defendants  had  no  control 
over  his  actions  after  he  left  the  particular  place  where  he  was 
employed  on  that  day.  The  testimony  of  the  two  defendants 
and  of  Mark  Ridge  is  clear  and  unequivocal  upon  that  point. 
Nor  can  it  be  said  that  they  were  affected  with  notice  of  what 
he  did  a  mile  from  that  place,  unless  it  be  held  that  it  was  their 
duty  to  keep  watch  of  him  until  he  reached  his  stables  or  to 
patrol  every  rod  of  the  road  at  night,  which  would  be  unrea- 
sonable. If  the  defendants'  testimony  is  to  be  believed,  he  had 
the  same  right  to  use  the  road  in  going  to  and  from  his  work 
that  any  other  member  of  the  general  public  had,  and  was  solely 
responsible  to  third  persons  for  his  negligent  acts  in  so  doing, 
unless  they  were  known  or  ought  to  have  been  known  to  the 
defendants  in  time  to  prevent  the  accident.  We  think,  there- 
fore, that  the  court  erred  in  refusing  their  third  point,  and 
especially  in  that  portion  of  the  answer  thereto  in  which  the 
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learned  judge  said :  '^  But  the  testimony  here  is  that  while  in 
one  sense  it  was  outside  of  working  hours,  it  was  while  Ridge 
was  disposing  of  his  carts  for  the  night,  and  that  was  part  of 
his  work,  under  the  testimony  in  the  case."  The  first,  third 
and  fourth  assignments  are  overruled  and  the  second  is  sus- 
tained. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


Klingensmith  v.  Keeling,  Appellant. 

Argued  April  15, 1902.  Appeal,  No.  87,  April  T.,  1902,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
April  T.,  1902,  No.  37,  on  verdict  for  plaintiff  in  case  of  Minnie 
£.  Klingensmith  v.  Joseph  Keeling  and  Patrick  Ridge,  trading 
as  Keeling  &  Ridge,  and  the  County  of  Allegheny.  Before 
Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.    Reversed. 

Opinion  by  Rice,  P.  J.,  October  13, 1902: 

This  case  was  tried  in  the  court  below  and  argued  here  with 
the  case  of  Nicholas  against  the  same  defendants.  The  con- 
trolling questions  ai*e  the  same.  For  the  reasons  given  in  the 
opinion  filed  in  that  case  the  judgment  is  reversed  and  a  venire 
facias  de  novo  awarded. 


Commonwealth,  Appellant,  v.  Allegheny  Valley  Railway 

Company. 

Railroads— Reconstruction  of  public  Road^Road  law^Res  adjudicata 
— Indictment — Criminal  law. 

Where  a  railroad  company  has  been  acquitted  on  the  trial  of  an  indict- 
ment charging  it  with  neglect  to  relocate  and  reconstruct  several  different 
portions  of  a  public  road,  it  cannot  subsequently  be  convicted  on  an  indict- 
ment charging  it  with  neglect  to  relocate  and  reconstruct  the  whole  of  the 
same  highway. 
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Ai^ued  April  17, 1902.  Appeal,  No.  91,  April  T.,  1902,  by 
plaintiff,  from  judgment  of  Q.  S.  Allegheny  Co.,  Sept.  T.,  1901, 
No.  396,  on  verdict  of  not  guilty  in  case  of  Commonwealth  v. 
Allegheny  Valley  Railway  Company  and  Pennsylvania  Rail- 
road Company.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W. 
W.  Porter  and  W.  D.  Porter,  J  J.    Afl&rmed. 

Indictment  to  relocate  and  reconstruct  a  public  road.  Before 
Collier,  J. 

The  only  question  involved  in  the  case  is  whether  the  present 
indictment  is  res  adjudicata  by  Commonwealth  v.  Allegheny 
Valley  Railway  Co.,  14  Pa.  Superior  Ct.  336. 

Defendant  presented  these  points : 

1.  It  appearing  that  the  defendants  have  heretofore  been  ac- 
quitted upon  information  and  indictment  chai-ging  them  with 
failure  to  substitute  a  road  in  place  of  the  state  road  for  certain 
points  and  distances  included  within  the  information  and  in- 
dictment in  the  present  case,  such  former  acquittal  for  matters 
included  within  the  present  offense  charged  is  a  bar  to  a  con- 
viction in  the  present  case,  and  the  verdict  of  the  jury  should 
be  not  guilty.  Answer:  AflBrmed  and  bill  sealed  for  the  com- 
monwealth. [2]. 

2.  That  the  record  and  judgment  of  this  court  at  No.  388 
December  sessions,  1898,  offered  in  evidence  in  this  case  is  a 
bar  to  any  conviction.  Answer :  Affirmed  and  bill  sealed  for 
the  commonwealth.  [3]. 

Verdict  of  not  guilty.     The  commonwealth  appealed. 

Errors  assigned  YfQie  (2^%)  above  instructions,  quoting  them. 

Johns  McCleave^  of  Watson  ^  Me  Cleave^  with  him  James 
Fitzsimmons  and  A.  H.  Rowand^  for  appellant. 

Thomas  Patterson^  of  Patterson^  Sterrett  ^  Acheson^  for  ap- 
pellee. 

Opinion  by  Rice,  P.  J.,  October  13,  1902 : 

In  the  indictment  in  this  case  it  is  charged  that  the  railroad 
company  entered  upon  a  public  road  extending  from  Thirty- 
third  street  in  the  city  of  Pittsburg  to  Ross's  mill  **  at  various 
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places  "  between  Negley's  run  and  Sandy  creek,  not  otherwise 
particularized  or  specified ;  that  such  occupation  of  the  public 
road  by  the  railroad  company  so  obstructed  and  impeded  travel 
upon  it  between  Negley's  run  and  Sandy  creek  "  that  the  said 
portion  thereof  between  the  said  places  was,  and  is,  wholly  shut 
off ; ''  that  thereupon,  it  became  necessary,  and  was  the  duty  of 
the  milroad  company,  to  relocate  and  reconstruct  all  that  por- 
tion of  the  public  road  lying  between  Negley's  run  and  Sandy 
creek,  and  that  this  duty  has  never  been  performed. 

In  the  even  numbered  counts,  from  six  to  twenty-two  in- 
clusive, of  the  former  indictment,  it  was  charged  that  the  rail- 
road company  entered  upon  and  appropriated  nine  different 
precisely  described  portions  of  the  public  road  between  Negley's 
run  and  Sandy  creek  ;  that  thereupon.it  became  necessary  and 
was  the  duty  of  the  railroad  company  to  cause  each  of  said 
portions  to  be  reconstructed  forthwith  "  on  the  most  favorable 
location  and  in  as  perfect  a  manner  as  the  portion  of  the  said 
common  highway  and  public  road  so  taken  and  appropriated  by 
said  railroad  company,"  and  that  this  duty  had  never  been  per- 
formed. 

The  jury  acquitted  the  defendant  on  all  the  counts  of  that 
indictment,  excepting  the  second,  fourth  and  sixth,  and  upon 
these  they  rendered  a  verdict  of  guilty.  The  court  sentenced 
the  defendant  on  the  sixth  count,  and  this  judgment,  with  a 
modification  not  necessary  to  be  noticed  here,  was  affirmed  by 
us :  Commonwealth  v.  Allegheny  Valley  Ry.  Co.,  14  Pa.  Su- 
perior Ct.  336.  The  question  is,  whether  that  record  was 
pleadable  in  bar  to  the  indictment  in  the  present  case. 

The  commonwealth's  counsel  contend  that  to  support  a 
conviction  on  the  indictment  in  the  present  case,  it  was  not 
necessary  to  show  that  the  entire  road  was  actually  occupied 
by  the  railroad  company,  but  concede  that  the  evidence  must 
show  that  the  occupation  of  the  public  road  by  the  railroad 
company  at  the  various  unspecified  places  alluded  to  in  the  in- 
dictment had  the  effect  to  destroy  the  public  road  from  Negley's 
run  to  Sandy  creek,  and  necessitate  its  relocation  between 
those  points.  It  may  well  be  questioned  whether  the  evidence 
introduced  by  them  would  warrant  such  a  finding.  Assuming, 
however,  that  sufficient  evidence  might  have  been  produced  to 
carry  the  question  to  the  jury,  it  would  follow  as  a  legal  conclu- 
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sion  from  an  affirmative  decision  of  that  question  that  it  was  the 
duty  of  the  railroad  company  to  change  the  site  of  the  entire  road 
lying  between  those  points,  not  simply  the  site  of  those  portions 
of  the  road  actually  occupied  by  its  tracks.  But  the  question  of 
the  duty  of  the  railroad  company  to  relocate  and  reconstruct 
nine  different  portions  of  the  road  was  tried  and  adjudicated  in 
the  former  case.  Being  res  judicata,  it  cannot  be  tried  again. 
It  is  urged  in  answer  to  this  obvious  objection  that  the  rail- 
road company  might  be  convicted  under  this  indictment  upon 
evidence  that  would  have  been  insufficient  to  convict  it  under 
the  former  indictment ;  therefore  a  trial  upon  this  indictment 
would  not  necessarily  involve  a  retrial  of  the  question  adjudi- 
cated in  the  former  case.  This  would  be  true,  if  the  common- 
wealth were  simply  seeking  a  conviction  for  neglect  of  duty  to 
relocate  and  reconstruct  portions  of  the  road  other  than  those 
specifically  described  in  the  former  indictment.  But  that  is 
not  the  commonwealth's  position.  The  indictment  was  not 
framed,  and  the  case  was  not  tried  in  the  court  below,  nor 
argued  here,  upon  that  theory,  but  upon  the  theory,  as  stated 
by  counsel,  "  that  there  had  been  such  interference  with  the  old 
road  as  to  destroy  it  from  Negley's  run  to  Sandy  creek  and  ne- 
cessitate its  relocation  between  those  points."  It  is  to  be  borne 
in  mind  that  the  gist  of  the^  offense  charged  in  the  nine  counts — 
six  to  twenty-two— of  the  former  indictment  was  not  the  unlaw- 
ful occupation  of  the  portions  of  the  highway  herein  described, 
but  the  neglect  of  the  duty  to  relocate  and  reconstruct  the 
same.  The  gist  of  the  oflfense  charged  in  this  indictment 
is  the  neglect  of  the  duty  to  relocate  and  reconstruct  the 
whole  of  the  same  highway.  The  greater  charge  contained  in 
the  latter  indictment  includes  the  smaller  ones  contained  in 
the  former  indictment.  Competent  evidence,  whatever  its 
nature,  that  would  be  sufficient  to  convict  of  neglect  of  duty 
to  relocate  and  reconstruct  the  whole  road,  must  necessarily  be 
sufficient  to  convict  of  neglect  of  duty  to  relocate  and  recon- 
struct particular  parts  of  it.  We  conclude,  therefore,  that  the 
question  stated  at  the  outset  of  this  opinion  was  properly  an- 
swered in  the  affirmative  by  the  court  below. 
Judgment  affirmed. 
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Farmers  Nursery  Company  v.  Cowan,  Appellant. 

Railroads — Common  carriers — Perishable  goods^Delay. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
loss  of  peiishHble  goods,  a  judgment  for  the  plaintiff  cannot  be  sustained 
where  the  evidence  shows  that  the  goods  were  packed  so  as  to  remain  in 
good  condition  from  two  and  one  half  to  three  and  one  half  days  from 
delivery  to  the  initial  earner,  that  the  initial  earner  consumed  about  two 
and  three  quarters  days  in  transporting  the  goods  about  fifty  miles,  and 
that  the  defendant  company  could  not  transport  them  in  less  than  two  or 
three  days  over  the  850  additional  miles  to  the  point  of  destination. 

In  such  a  case  the  plaintiff  gains  no  advantage  from  any  presumption 
that  goods  delivered  to  the  initial  carrier  in  good  order  remained  so  to 
destination,  since  the  evidence  showed  that  the  goods  shipped  could  not 
have  remained  in  good  order  beyond  a  limited  time. 

Argued  April  18,  1902.  Appeal,  No.  39,  April  T.,  1902, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1899,  No.  99,  on  verdict  for  plaintiff  in  case  of  Far- 
mers Nursery  Company  v.  John  K.  Cowan  and  Oscar  G.  Mur- 
ray, Receivers  of  the  Baltimore  &  Ohio  Railroad  Company,  and 
the  Baltimore  &  Ohio  Railroad  Company.  Before  RiCB,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 

Reversed. 

• 

Trespass  against  carrier  for  loss  of  perishable  goods.  Before 
McClung,  J. 

Verdict  for  plaintiff  for  f  800,  upon  which  judgment  was  en- 
tered for  $400,  all  in  excess  having  been  remitted.  Defendant 
appealed. 

.  Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

Johns  McCleave^  of  Watson  ^  McCUave^  with  him  John  M. 
Freeman^  for  appellant. — The  plaintiff's  own  testimony  shows 
as  clearly  as  mathematics  can  demonstrate  that  this  car  could 
not  possibly  have  been  delivered  by  defendants  within  a  rea- 
sonable time,  before  the  contents  had  spoiled,  and  that  the 
plaintiff's  damage,  if  any,  was  due  either  to  his  own  negli- 
*gence  in  improperly  packing  its  goods  or  to  delay  on  the  initial 
carrier,  the  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 
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The  evidence  of  the  plaintiff  that  its  goods  were  so  packed 
that  they  would  not  keep  in  good  condition  longer  than  from 
two  and  a  half  to  three  days,  and  that  the  car  was  delayed  two 
and  three  fourths  days  on  the  Cincinnati,  Hamilton  &  Dayton, 
cast  upon  the  plaintiff  the  burden  of  proving  that  its  goods 
were  in  good  condition  when  delivered  to  the  defendants 
by  the  Cincinnati,  Hamilton  &  Dayton  Company:  Swet- 
land  V.  Boston  &  Albany  R.  R.  Co.,  102  Mass.  276;  Mar- 
quette, H.  &  O.  R.  R.  Co.  V.  Kirkwood,.45  Mich.  51;  Mar- 
quette, H.  &  O.  R.  R.  Co.  V.  Langton,  32  Mich.  251 ;  Carson 
V.  Harris,  4  Greene  (la.),  516. 

The  burden  of  proof  was  on  the  plaintiff  to  show  not  only 
unreasonable  delay,  but  also  that  such  delay  was  the  result  of 
defendant's  negligence ;  Hutchinson  on  Carriers,  section  830 ; 
Geismer  v.  L.  S.  &  M.  S.  Ry.  Co.,  102  N.  Y.  563  (7  N.  E. 
Repr.  828);  Wibert  v.  New  York  &  Erie  R.  R.  Co.,  12  N.  Y. 
245 ;  American  Express  Co.  v.  Smith,  33  Ohio,  511 ;  Illinois 
Cent.  R.  R.  Co.  v.  McClellan,  54  111.  58 ;  Empire  Transporta- 
tion Co.  V.  Wallace,  68  Pa.  302. 

John  C.  -Banf,  with  him  jE?.  P.  iam*,  for  appellee,  cited :  West 
Chester  &  Phila.  R.  R.  Co.  v.  McElwee,  67  Pa.  311. 

Opinion  By  William  W.  Porter,  J.,  October  13, 1902 : 
One  only  of  the  several  questions  raised  by  the  assignments 
of  error  requires  consideration,since  it  strikes  at  the  root  of 
the  plaintiff's  right  to  judgment.  The  action  is  for  damages 
to  a  carload  of  fruit  trees  and  berry  plants  alleged  to  have 
been  injured  by  delay  in  transportation.  The  shipment  was 
made  at  Tadmor,  Ohio,  a  station  on  the  line  of  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company.  By  that  road  the 
goods  were  to  be  carried  to  Washington  Court  House,  and 
thence  by  the  Baltimore  &  Ohio  Railroad  to  Rockwood, 
Pa.  The  plaintiff  has  sued  the  Baltimore  &  Ohio  Railroad 
for  negligent  delay  in  the  carriage.  The  evidence  adduced  by 
the  plaintiff  proves  that  the  shipment  was  made  on  the  after- 
noon of  October  15,  1897  ;  that  the  initial  carrier's  haul  ended 
at  Washington  Court  House  (a  distance  of  about  fifty  miles); 
that  the  defendant  company  was  required  to  make  the  long 
haul  of  about  350  miles,  and  that  the  car  was  not  delivered  to 
Vol.  XXI— 13 
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the  defendant  company  until  nine  o'clock,  October  18.  It 
thus  appears  that  about  two  and  three  quarters  days  were  con- 
sumed by  the  initial  carrier  in  transporting  the  shipment  about 
fifty  miles.  The  evidence  is  conclusive  that  the  shipment  could 
not  possibly  have  been  carried  from  Washington  Court  House, 
and  delivered  at  Rockwood  by  the  defendant  company  in  less 
than  two  or  three  days,  the  weight  of  the  testimony  being 
that  from  four  to  six  days  were  required.  The  shipment  was 
of  perishable  property.  The  evidence  adduced  by  the  plaintiff 
company  showed  that  trees  and  plants,  properly  packed,  would 
remain  in  good  condition  from  two  and  one  half,  to  three  and 
one  half  days,  the  time  being  dependent  upon  the  character 
of  the  packing.  It  was  shown  that  the  packing  in  the  present 
case  was  done  with  reference  to  the  time  during  which  the 
property  was  to  remain  in  transit.  The  witness  who  did  the 
packing  for  the  plaintiff  was  asked:  *^  How  long  did  you  make 
allowance  for  in  packing  this  shipment  ?  A.  I  allowed  those 
goods  until  the  morning  of  the  19th."  Another  witness 
for  the  plaintiff  was  asked :  "  How  long  did  you  expect  those 
goods  would  remain  in  the  car  when  you  packed  them  ?  A.  We 
didn't  expect  that  they  would  be  in  the  car  to  exceed  three 
days  at  the  outside.  ...  Q.  Do  you  think  they  would  have 
remained  in  good  condition  four  days  and  one  half?  A.  I 
don't  think  they  would ;  no,  sir.  Q.  And  you  think  it  is  doubt- 
ful whether  they  would  remain  in  good  condition  four  days? 
A.  The  way  they  were  packed,  yes.  They  were  very  closely 
packed  and  they  were  very  damp." 

From  this  evidei^ce  it  is  clear  that  the  goods  must  have  be- 
gun to  spoil  on  the  morning  of  the  19th.  This  would 
allow  the  defendant  company  but  one  day  to  haul  the  car  a 
distance  of  850  miles,  if  the  goods  were  to  be  delivered  unin- 
jured. Hence,  had  the  defendant  company  made  the  best  pos- 
sible time,  the  goods  must  necessarily  have  been  delivered 
damaged.  The  plaintiff  attempted  to  show  delay  by  the  de- 
fendant company  on  its  line.  But  if  the  defendant  was  negli- 
gent in  failing  to  promptly  carry,  there  was  no  evidence  which 
showed  to  what  extent  such  alleged  delay  damaged  the  plaintiff, 
or  to  what  extent  the  delay  of  the  initial  carrier  was  responsible 
for  the  injury.  If  the  defendant  company  were  found  guilty  of 
negligent  delay,  the  plaintiff,  having  shown  that  the  initial 
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carrier  was  also  guilty,  could  not  demand  from  the  defendant 
company  payment  of  the  whole  of  the  damages,  since,  under 
the  terms  of  the  bill  of  lading,  no  carrier  was  liable  for  loss  or 
damage  not  occurring  on  its  own  road.  To  permit  the  jury  in 
this  case  to  assess  damages  was  to  permit  them  to  guess,  in  the 
absence  of  any  evidence  wliatever,  showing  what  proportion, 
if  any,  was  payable  by  the  carrier  sued. 

The  plaintiff  gains  no  advantage  from  any  presumption  that 
goods  delivered  to  the  initial  carrier  in  good  order  remain  so 
to  destination,  since  the  evidence  in  the  present  case  shows 
that  the  goods  shipped  could  not  have  remained  in  good  order 
beyond  a  limited  time.  The  judgment  entered  in  the  court 
below  is  reversed. 


Rostraver  Township  Road. 

Road  law^(hni$9ian  ofUntmship  in  proceedings. 

The  omission  of  the  name  of  a  township  in  a  township  road  petition,  or 
order  to  view,  or  report  of  viewers,  is  not  cause  for  reveraal  of  the  order 
of  confirmation  where  the  termini  of  the  proposed  road  are  so  precisely 
described  in  the  petition,  and  the  road  itself  is  so  precisely  described  in  the 
report  of  viewers,  as  to  leave  no  room  for  doubt  as  to  its  location. 

Soad  law— ExceptiatM-^Proof  outside  of  record. 

Where  the  proceedings  in  a  road  case  are  regular  on  their  face,  and  an 
exception  alleges  a  fact,  to  establish  which  proof  outside  the  record  is  re- 
quired and  the  exception  overruled,  it  must  be  presumed  on  appeal  to  the 
Saperior  Court  that  the  question  of  fact  was  correctly  decided  by  the  court 
below.  Thus  on  an  appeal  from  the  quarter  sessions  where  neither  in  the 
record  proper  nor  in  the  exceptions  does  it  appear,  or  is  it  averred  that 
the  appellant  was  an  owner  of  land  crossed  by  the  road,  the  appellate 
ooort  cannot  assume  that  the  appellant  is  such  an  owner,  and  that  the 
omission  of  his  name  was  fatal. 

Road  law— Notice— Report  of  viewers. 

The  fact  that  the  report  of  viewers  in  a  road  case  does  not  set  forth  that 
notice  was  given  to  the  landowners  and  how  it  was  given,  does  not  render 
the  proceedings  invalid. 

Road  liw — Report  of  viewers — Improvements^ Appeals, 
On  an  appeal  in  a  road  case  it  cannot  be  objected  to  the  report  of  view- 
en  that  it  fiiiled  to  set  forth  improvements  on  the  land  where  no  such  ob- 
jaetioD  was  taken  in  the  court  below. 
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Argued  April  21,  1902.  Appeal,  No.  29,  April  T.,  1902,  by 
Pittsburg,  McKeesport  &  Youghiogheny  Railroad,  from  order 
of  Q.  S.  May  T.,  1900,  No.  11,  dismissing  exceptions  to  report  of 
viewers  in  In  re  Rostra ver  Township  Road.  Before  RiCB,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Exceptions  to  report  of  viewers. 

From  the  record  it  appeared  that  the  Pittsburg,  McKeesport 
&  Youghiogheny  Railroad  filed  the  following  exceptions  to  the 
report  of  viewers : 

1.  The  township  in  which  the  road  is  laid  does  not  appear  in 
the  petition,  order  of  appointment  or  report  of  viewers. 

2.  The  name  of  this  exceptant  as  an  owner  of  land  traversed 
by  the  proposed  public  road  does  not  appear  in  the  report  of 
viewers. 

8.  The  viewers  were  not  sworn  in  the  form  and  manner  pre- 
scribed by  law. 

4.  No  notice,  legal  or  otherwise,  of  the  meeting  of  the  view- 
ers to  view  the  site  for  the  proposed  road,  etc.,  was  given  to 
this  exceptant. 

5.  No  award  of  damages  was  made  to  this  exceptant,  nor 
was  there  any  offer  to  obtain  a  release  of  the  same  from  this 
exceptant  by  the  viewers,  nor  is  there  a  release  from  this  ex- 
ceptant filed  with  the  report  of  viewers. 

6.  The  report  of  viewers  is  inaccurate  and  incorrect  in  stating, 
"  We  also  attach  a  release  for  damages  from  S.  F.  Jones  & 
Company,  they  being  the  only  persons  whose  lands  will  be  af- 
fected by  said  road,"  when  in  truth  and  in  fact  the  lands  of 
this  exceptant  are  and  will  be  greatly  affected  if  this  proceed- 
ing is  confirmed  and  the  road  opened  in  accordance  therewith. 

The  court  dismissed  the  exceptions  and  confirmed  the  re- 
port. 

Errors  assigned  were  in  dismissing  the  exceptions  and  con- 
firming the  report. 

W.  A.  Griffith,  with  him  V.  JE.  Williams  and  A.  M.  Sloan, 
for  appellant. — The  county  and  township  in  which  the  pro- 
posed road  will  be,  or  in  which  the  road  is,  whose  vacation  is 
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sought,  should  appear  in  the  petition :  Hanover  Road,  7  Montg. 
25 ;  New  Hanover  Township  Road,  2  Montg.  40 ;  Wilison's 
Road,  1  Pearson,  170 ;  Belle  Vernon  Borough  Road,  41  Legal 
Int.  358 ;  Bean's  Road,  36  Pa.  280 ;  Upper  Darby  Twp.  Road, 
15  Pa.  Superior  Ct.  652. 

The  legislature  certainly  had  in  mind  that  the  owners  of 
the  land  through  which  the  proposed  road  passed  should  be 
named  in  the  report  or  upon  the  plan  or  draft,  and  that  they 
should  be  so  named  in  "noting  briefly  the  improvements  through 
which  it  may  pass : "  Darby  Twp.  Road,  15  Pa.  Superior  Ct. 
652 ;  O'Hara  Twp.  Road,  152  Pa.  319. 

No  notice,  legal  or  otherwise,  of  the  meeting  of  viewers  to 
view  the  site  for  the  proposed  road,  etc.,  was  given  to  the  ex- 
ceptant: South  Abington  Twp.  Road,  109  Pa.  118;  Lancaster 
City  Road,  68  Pa.  396;  Central  R.  R.  Co.  of  New  Jersey's 
Appeal,  102  Pa.  38. 

The  report  of  the  viewers  that  they  had  noticed  the  improve- 
ments rebuts  the  presumption  that  there  were  none,  and  the 
omission  to  note  them  is  fatal:  O'Hara  Twp.  Road,  152  Pa. 
319;  Leet  Twp.  Road,  159  Pa.  72. 

No  argument  offered  or  paper-book  filed  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  13, 1902: 

1.  As  the  act  of  1836  does  not  expressly  require  the  town- 
ship to  be  named  in  the  petition,  order  to  view  or  report  of 
viewers,  the  omission  to  name  it  is  not  cause  for  reversal  of 
the  order  of  confirmation  where  the  termini  of  the  proposed 
road  are  so  precisely  described  in  the  petition,  and  the  road 
itself  is  so  precisely  described  in  the  report  of  viewers,  as  to 
leave  no  room  for  doubt  as  to  its  location.  This  question  has 
been  at  least  twice  decided  by  the  Supreme  Court  in  the  way 
above  stated.  In  Road  in  Bellevernon,  15  W.  N.  C.  232, 
Mr.  Justice  Tbunkey,  speaking  for  the  court,  said :  "  A  road 
may  be  so  precisely  described  and  the  circumstances  such  that 
the  omission  to  name  the  township  where  it  is  located  would 
be  harmless,  and  as  the  statute  does  not  require  the  township 
to  be  named,  the  omission  is  not  cause  for  reversal."  Again, 
in  Road  in  South  Abington,  109  Pa.  118,  where,  as  in  this 
case,  the  petition  represented   that  the  petitioners  were  in- 


Digitized  by  VjOOQIC 


198  HOSTRAVER  TOWNSHIP  ROAD. 

Opinion  of  the  Court.         [21  Pa.  Superior  Ct. 

habitants  of  a  certain  township,  naming  it,  and  that  they  la- 
bored under  great  inconvenience  for  want  of  a  public  road  to 
lead  from  one  well  defined  point  to  another,  both  being  in  pub- 
lic places,  but  not  stating  in  what  county  or  township  these 
points  were,  the  Supreme  Court  held  that  this  was  not  a  fatal 
omission  on  certiorari.  Mr.  Justice  Clark,  who  delivered  the 
opinion,  said :  ^^  In  view  of  these  plain  recitals,  and  of  the 
court  having  taken  cognizance,  we  must  presume,  as  a  fact, 
that  the  route  of  the  road  is  within  the  limits  of  the  jurisdic- 
tion. In  an  ordinary  road  proceeding,  in  the  quarter  sessions, 
we  cannot  require  that  degree  of  technical  accuracy,  which 
must  be  observed  in  criminal  pleadings  in  the  same  court." 
Accordingly  a  specification,  alleging  error  in  overruling  an 
exception  based  on  the  omission  to  name  the  county  or  town- 
ship in  the  petition,  order  to  view  and  report  of  viewers,  was 
overruled.  These  decisions  were  followed  by  us  in  Manheim 
Township  Road-,  12  Pa.  Superior  Ct.  279.  They  are  conclu- 
sive of  the  question  mised  by  the  first  assignment  of  error. 

2.  It  is  true,  as  alleged  in  the  second  exception,  that  the 
name  Pittsburg,  McKeesport  and  Youghiogheny  R.  R.  Co., 
this  appellant,  as  an  owner  of  land  crossed  by  the  proposed 
public  road  does  not  appear  in  the  report,  nor,  we  may  add, 
in  the  draft  attached  to  their  report.  But  in  order  to  declare 
this  to  be  a  fatal  omission  we  must  assume  that  the  said  com- 
pany is  an  owner  of  land  crossed  by  the  proposed  road.  This 
fact  does  not  appear  in  the  record  proper,  and  was  not  brought 
upon  the  record  for  purposes  of  review  by  alleging  it  in  an 
exception.  Where  the  proceedings  in  a  road  case  are  regular 
on  their  face  and  an  exception  alleges  a  fact,  to  establish  which 
proof  outside  the  record  is  required,  and  the  exception  is  over- 
ruled, it  must  be  presumed  on  appeal  to  this  court  that  the 
question  of  fact  was  correctly  decided  by  the  court  below. 
We  are  compelled  so  to  presume  because  the  certiorari  brings 
up  nothing  but  the  record,  of  which  the  testimony  is  no  part. 
The  rule  is  very  clearly  stated  in  Roche's  Private  Road,  10  Pa. 
Superior  Ct.  87.  See  also  Diamond  Street,  196  Pa.  254,  and 
Fifty-Fifth  Street,  16  Pa.  Superior  Ct.  133.  The  rule  is  so 
well  established  as  not  to  require  the  citation  of  other  author- 
ities. It  follows  that  the  second  assignment  of  error  must  be 
overruled.     The  principle  applying  to  it  applies  equally  well 


Digitized  by  VjOOQIC 


ROSTRAVER  TOWNSHIP  ROAD.  199 

196,  (1902).]  Opinion  of  the  Court. 

to  the  third,  fourth  and  fifth  assignments,  smce  all  of  them 
raise  questions  of  fact,  the  decision  of  which  by  the  court 
below  is  final,  and  therefore  not  the  subject  of  review.  With 
regard  to  the  necessity  of  setting  forth  in  the  report  of  viewers 
that  notice  was  gfiven  and  how  it  was  given,  we  may  appro- 
priately add  the  following  quotation  from  the  opinion  in  Road 
in  South  Abington,  supra:  "Whether  what  has  heretofore 
been  said  in  this  court,  as  to  the  essentiality  of  record  evi- 
dence of  notice,  has  resulted  from  the  adjudication  of  cases, 
arising  under  statutory  provisions  of  a  local  and  special  char- 
acter we  cannot  say,  but  we  are  clear  in  our  convictions  now, 
that  such  a  requirement  cannot  be  fairly  inferred  from  any 
provision  of  the  general  law,  or  of  the  act  of  1845,  under 
which  this  case  is  to  be  considered." 

3.  It  seems  to  us  unnecessary  to  discuss  the  question  whether 
or  not  there  is  a  presumption  that  there  are  improvements  on 
the  land  through  which  the  road  passes  which  were  not  noted 
in  the  report  of  viewers  or  the  draft  attached  thereto.  For 
even  if  it  be  conceded  that  the  report  was  defective  in  that 
particular,  it  was  not  incurably  so.  The  objection  not  having 
been  raised  in  the  court  below,  it  cannot  be  raised  here.  This 
question  was  very  fully  considered  in  Road  in  Upper  Darby 
Township,  15  Pa.  Superior  Ct.  652,  and  we  need  not  go  over 
the  ground  again. 

We  find  no  error  in  this  record  which  would  justify  a  re- 
versal. This  being  so,  we  would  not  be  warranted  in  entering 
such  judgment  even  if,  as  was  suggested  in  the  argument,  the 
principal  petitioners  for  the  road  have  lost  their  interest  in  the 
proceedings  and  are  no  longer  desirous  to  have  the  road  opened. 
The  statutory  remedy  in  such  a  case  would  seem  to  be  the 
adequate  one.  But  we  are  not  called  upon  to  discuss  that 
question. 

All  the  assignments  of  error  are  overruled  and  the  order  is 
affirmed. 


Digitized  by  CjOOQ IC 


L>00  KUNKLE'S  ESTATE. 

.     Syllabus.  [21  Pa.  Superior  Ct. 

Kunkle's  Estate. 

Practice,  0.  C— Rules  of  court— Construction  of  rule. 

Upon  a  question  of  tlie  construction  or  application  of  its  own  rules,  the 
orphans^  court  can  be  reversed  only  for  manifest  and  material  error. 

Where  a  rule  of  court  provides  that  in  order  to  entitle  a  supplemental 
petition  or  a  replication  to  be  received  as  conclusive  proof  of  the  facts 
therein  alleged  which  are  not  denied  by  counter  affidavit,  it  must  be  *'  duly 
Hied  on  record  in  the  case,''  a  finding  of  the  orphans'  court  that  the  affida- 
vit was  not  **  duly  filed  "  at  such  time  as  made  it  incumbent  upon  the  ad- 
verse party  to  file  a  counter  affidavit,  will  not  be  reversed  by  the  appellate 
i:ourt,  where  there  is  nothing  in  the  record  to  convict  the  lower  court  of 
error  in  so  finding. 

Practice,  0,  C— Legatee's  day  in  court— Abatement  of  legacy— Estoppel. 

A  legatee  whose  legacy  has  been  abated  for  the  payment  of  debts  in 
proceedings  before  an  auditor  and  the  orphans'  court,  cannot  in  a  subse- 
quent proceeding  in  the  same  court  be  heard  to  complain  of  such  decree 
because  she  had  not  her  day  in  court,  where  the  record  showed  that  the 
parties  in  interest  attended  at  the  first  hearing,  that  the  legatee  was  awarded 
and  paid  a  small  sum  which  she  claimed  as  a  debt  against  the  estate,  that 
notices  were  sent  out  by  the  auditor  as  to  the  date  of  filing  his  reports,  and 
that  the  reports  were  confirmed. 

Orphans'*  court—Equity  powers— Mar skaliny  assets. 

The  orphans'  court  has  jurisdiction  to  mai*shal  the  assets  of  a  decedent's 
estate  between  legatees  and  devisees.  Such  jurisdiction  may  be  exercised 
without  a  formal  petition,  by  exceptions  filed  by  a  devisee  and  creditor  to 
a  report  of  an  auditor,  because  abatements  of  legacies  had  not  been  made. 
In  such  a  case  an  order  referring  the  matter  back  to  the  auditor  enlarges 
the  scope  of  his  duties  whatever  they  may  have  been  under  his  original 
appointment. 

Devise — Charge  on  land — Interest — Abatement  of  legacy. 
Where  a  devisee  of  land  subject  to  a  life  estate  takes  the  land  charged 
with  the  payment  of  certain  legacies  after  the  death  of  the  life  tenant,  and 
the  devisee  is  also  a  creditor  of  the  estate,  and  the  orphans'  court  makes 
a  decree  abating  the  legacies,  and  directing  that  the  abatement  shall  bear 
interest,  the  court  will,  after  the  death  of  the  life  tenant,  direct  that  inter- 
est on  the  abatement  shall  be  computed  from  the  date  of  the  former 
decree  until  the  death  of  the  life  tenant,  and  that  the  abatement  with  in- 
terest thereon  as  thus  computed  shall  be  deducted  from  the  legacy,  and 
that  the  balance  thus  ascertained  shall  be  paid  by  the  devisee  to  the  lega- 
tee. 

Argued  April  22,  1902.  Appeal,  No.  131,  April  T.,  1902, 
by  Catharine  C.  Helman,  from  decree  of  O.  C.  Westmoreland 
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County,  May  T.,  1899,  No.  23,  dismissing  petition  for  the  pay- 
ment of  a  legacy  in  the  Estate  of  John  L.  Kunkle.  Before 
Rice,  P.  J.,  Bbaveb,  Oblady,  W.  W.  Portbr  and  W.  D. 
Porter,  JJ.    Decree  modified. 

Petition  for  the  payment  of  a  legacy  for  charge  on  land. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  asngned  was  the  decree  of  the  court  dismissing  the 
petition. 

W.  A.  Griffith,  with  him  V.  E.  Williams  and  A.  M.  Sloan, 
for  appellant. — An  authorized  decree  of  an  orphans'  court  will 
not  stand  until  reversed  in  a  regular  course  of  appeal,  but  may 
be  questioned  in  a  collateral  suit  by  or  against  a  person  claim- 
ing under  that  decree :  Messinger  v.  Kintner,  4  Binney,  97 ; 
Snyder  v.  Snyder,  6  Binney,  483 ;  Smith  v.  Wildman,  178  Pa. 
245 ;  Spencer  v.  Jennings,  123  Pa.  184  ;  Torrance  v.  Torrance, 
53  Pa.  605 ;  Grier's  App.,  101  Pa.  412. 

So  far  as  the  executors  were  concerned,  upon  discovering 
this  deficiency,  their  only  course  of  procedure  was  to  come  into 
court  upon  petition  for  any  order  to  sell  real  estate,  unless  the 
will  itself  gave  them  power  to  sell  and  convey  land  for  that  pur- 
pose: Smith  V.  Wildman,  178  Pa.  245;  Knecht's  Appeal,  71 
Pa.  383. 

The  auditor  appointed  to  distribute  the  assets  in  ascertain- 
ing the  amount  in  the  hands  of  the  administrator,  to  be  distrib- 
uted, is  confined  to  the  decree  of  the  orphans'  court :  Wither's 
App.,  16  Pa.  151 ;  Benson's  App.,  48  Pa.  159  ;  Drysdale's  App., 
14  Pa.  531 ;  WUlis  v.  Willis,  12  Pa.  159. 

John  B.  Heady  with  him  James  S.  Moorhead,  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  13,  1902: 

By  his  will,  dated  in  January,  1874,  and  admitted  to  probate 
in  June  of  the  same  year,  John  L.  Kunkle  gave  certain  personal 
chattels  to  his  wife,  and  directed  his  executoBS  to  sell  the  res- 
idue of  his  personal  property,  and  out  of  the  proceeds  pay  his 
debts  and  funeral  expenses,  also  to  sell  his  house  and  lot  in 
the  borough  of  Adamsburg,  and  to  divide  the  balance  of  the 
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fund  derived  from  these  sources,  remaining  in  their  hands  upon 
final  confirmation  of  their  accounts,  among  his  children.  The 
executors  sold  this  real  estate  and  charged  themselves  with  the 
proceeds  of  sale  in  the  accounts  to  which  we  shall  hereafter 
refer. 

The  testator  also  mentioned  in  his  will  a  certain  twenty  acre 
tract,  but  as  it  does  not  affirmatively  appear  in  the  pleadings 
or  proofs  that  he  died  seized  of  this  tract,  we  deem  it  unnec- 
essary to  allude  to  the  provisions  of  the  will  relative  thereto. 

To  his  son,  John  L.  Kunkle,  Jr.,  he  devised  his  farm,  subject 
to  a  life  estate  therein  in  favor  of  his  widow,  "  at  the  appraised 
value  of  *12,000,"  which  he  charged  on  the  land,  and  directed 
the  devisee  to  pay,  in  shares  of  $2,000  each,  to  his  five  daughters 
and  the  children  of  a  deceased  son.  He  also  provided  that  pay- 
ments were  to  be  made  in  annual  instalments  of  f  1,000  each, 
beginning  upon  the  death  of  his  wife,  and  fixed  the  order  in 
which  each  legatee  was  to  be  paid.  In  the  same  connection  he 
provided  as  follows :  "  As  I  have  notes  against  my  son  David 
to  the  amount  of  two  thousand  dollars,  he  is  to  get  no  share  of 
the  twelve  thousand  dollars,  and  T  direct  said  notes  to  be  can- 
celed and  delivered  up  to  him." 

The  life  tenant  died  in  1894,  and  under  the  terms  of  the  will, 
above  referred  to,  $1,000  became  payable  to  Mrs.  Helman,  a 
daughter  of  the  testator,  on  April  7,  1899,  to  enforce  payment 
of  which  she  filed  her  petition  under  the  59th  section  of  the 
Act  of  February  24, 1834,  P.  L.  84.  On  behalf  of  himself  and 
his  assignees  for  benefit  of  creditors,  who  were  made  parties 
to  the  proceeding,  the  devisee  answered,  that,  in  accordance 
with  a  decree  of  the  orphans'  court  made  in  1878,  he  had  re- 
tained out  of  the  legacy  the  sum  of  $374.02|  with  intei-est 
thereon  from  December  16,  1878,  and  that  the  balance,  if  any, 
he  was  then  ready,  and  had  at  all  times  been  ready,  to  pay. 
From  the  decree  sustaining  his  claim  to  make  this  deduction 
the  petitioner  took  this  appeal. 

The  first  question  to  be  considered  is  as  to  the  effect  of  the 
decree  made  in  1878.  It  appears  that  in  1876  the  executors, 
David  Kunkle  and  John  L.  Kunkle,  Jr.,  filed  separate  accounts, 
and  in  July  of  the  same  year  the  court  appointed  an  auditor 
*'to  pass  upon  the  exceptions  and  distribute  the  fund  in  the 
hands  of  the  executors  to  and  among  those  legally  entitled  to 
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the  same."  None  of  the  exceptions  to  the  accounts  being  sus- 
tained, the  auditor  reported  that  the  balance  in  the  hands  of 
the  executors  was  $297.01,  and  that  the  debts  of  the  testator 
amounted  to  $2,963.23,  of  which  the  sum  of  $2,776.19  consisted 
of  the  principal,  and  interest  to  that  date,  due  on  notes  drawn 
by  the  testator  in  favor  of  John  L.  Kunkle,  Jr.  Instead  of  dis- 
tributing the  fund  pro  rata  among  all  the  creditors,  the  au- 
ditor, after  deducting  the  costs  and  expenses,  applied  the  re- 
mainder of  the  fund  in  the  accountants'  hands  '^  to  the  payment 
of  the  smaller  claims,  leaving  the  large  ones  to  remain  at  interest 
until  after  the  decease  of  Mrs.  Sarah  J.  Kunkle,'*  widow,  when, 
as  he  suggested,  ^^  there  must  be  an  abatement  of  legacies  and 
devises  "  in  order  to  pay  the  debts  due  to  the  devisee.  Among 
the  smaller  claims  above  referred  to  was  one  of  $5.00  in  favor 
of  the  appellant.  All  of  these  claims  were  thus  provided  for, 
leaving  only  the  debts  due  the  devisee  unprovided  for.  He 
excepted  to  the  report  upon  the  grounds,  inter  alia,  that  ''  the 
auditor  erred  in  deciding  that  the  debts  could  not  be  paid 
until  the  death  of  the  widow ;  "  that  "  if  an  abatement  of  leg- 
acies and  devises  be  necessary,  it  was  the  duty  of  the  auditor  to 
make  it ;  "  and  that  "  it  was  error  to  distribute  such  fund  as 
the  auditor  found  to  be  in  the  hands  of  the  accountants  to  the 
small  debts  alone,  the  law  making  no  preference  in  favor  of 
small  debts  over  large  ones  and  all  were  entitled  to  participate 
in  the  fund."  The  opinion  of  the  court  upon  the  exceptions 
was  brief,  and  it  will  appear  more  clearly  how  the  deci-ee  in 
question  came  to  be  made,  if  we  quote  it  in  full.  The  court 
said :  "  The  auditor  properly  held  David  Kunkle's  notes  to  be 
his  legacy  under  the  will  and  took  a  wise  and  common  sense 
view  in  his  distribution  in  which  it  might  have  been  better  for 
parties  to  have  acquiesced.  The  exceptant,  however,  chooses 
to  stand  upon  his  legal  right,  and  the  distribution  must  be  made 
according  to  settled  legal  rules.  All  the  indebtedness  must  be 
provided  for  in  the  distribution  and  a  calculation  showing 
how  much  each  legacy  is  to  be  abated  in  order  to  make  up 
the  necessary  difference  between  the  fund  in  hand  and  the  in- 
debtedness. This  will  exhibit  how  much  is  to  be  contributed 
by  David  in  the  shape  of  abatement  out  of  his  legacy,  and  how 
much  out  of  the  legacies  payable  by  John  L.  in  order  to  create 
adequate  fund  to  pay  all  the  indebtedness.     The  report  is  re- 
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ferred  back  to  the  auditor  for  the  purpose  of  reforming  his  re- 
port according  to  suggestions  given."  Pursuant  to  this  order 
the  auditor  filed  a  supplemental  report,  in  which  he  set  forth 
that  the  debts  due  by  the  estate  to  John  L.  Kunkle,  a  particu- 
lar statement  of  which  was  attached  tp  the  report,  amounted, 
with  interest,  to  $2,992.22  on  December  16, 1878.  He  divided 
this  into  eight  equal  parts  of  i374.02|  each,  and  reported  that 
each  of  the  six  legacies  given  the  five  daughters  and  the  chil- 
dren of  the  deceased  son  should  abate  in  that  amount  as  of 
December  16,  1878.  He  further  reported  as  follows  :  "  If  not 
then  paid  (that  is  the  abated  sum)  to  the  said  John  L.  Kunkle, 
the  said  sum  will  bear  interest  in  favor  of  the  said  devisee, 
John  L.  Kunkle,  from  December  16,  1878,  until  paid."  To 
provide  for  the  balance  of  the  indebtedness  which  was  left  after 
deducting  the  abatements  of  the  six  legacies  above  referred  to, 
the  auditor  directed  that  David  Kunkle  should  pay  to  J.  L. 
Kunkle,  the  devisee  and  creditor,  $374.02|  with  interest  from 
December  16,  1878,  and  that  the  latter  should  suffer  an  abate- 
ment of  a  like  sum.  The  report  was  filed  and  confirmed  nisi 
on  December  16,  and  confinned  absolutely  on  December  24, 
1878. 

The  validity  of  the  decree  is  attacked  by  the  appellant  upon 
the  ground,  amongst  others,  that  she  never  received  any  notice 
of  any  sitting  of  the  auditor  for  any  purpose,  that  she  never 
employed  any  attorney  to  represent  her  before  the  auditor,  that 
she  never  knew  that  an  auditor's  report  had  been  made  and  con- 
firmed until  months  afterwards,  that  she  never  knew  her  legacy 
had  been  abated,  and  that  she  never  consented  thereto.  She 
contends  that  under  the  rules  of  the  court  below  her  ex  parte 
affidavit  alleging  these  facts  must  be  taken  as  conclusive  proof 
thereof.  But  this  affidavit  was  not  made  until  January  7, 1901, 
which  was  after  the  case  had  been  first  argued  on  petition  and 
answer,  and  was  not  actually  filed  until  March  25, 1902,  which 
was  after  the  case  had  been  reargued  and  the  final  decree,  from 
which  this  appeal  was  taken,  had  been  entered,  and,  indeed, 
after  the  appeal  had  been  taken.  Granting,  as  stated  in  the 
order  of  March  25,  1902,  directing  the  affidavit  to  be  filed  nunc 
pro  tunc  as  of  January  10, 1901,  that  it  was  '*  handed  to  the 
court  January  10, 1901,  without  having  been  marked  filed,"  the 
objection  still  remains  that,  under  the  rules  of  the  orphans' 
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court  to  whicli  our  attention  has  been  called,  in  order  to  entitle 
a  supplemental  petition  or  a  replication  to  be  received  as  con- 
clusive proof  of  the  facts  therein  alleged  which  are  not  denied 
by  counter  affidavit,  it  must  be  "duly  filed  of  record  in  the 
case."  Although  the  learned  judge  below  does  not  refer  to  this 
matter  in  his  opinion,  it  is  evident  from  his  findings  upon  the 
question  of  notice,  that  under  his  interpretation  of  the  rule  of 
court  the  affidavit  was  not  "  duly  filed  "  at  such  time  as  made  it 
incumbent  upon  the  advei-se  party  to  file  a  counter  affidavit. 
The  circumstances  under  which  the  affidavit  was  "  handed  to 
the  court,"  whether  with  the  knowledge  and  understanding  of 
the  respondents  or  their  counsel  tliat  it  was  to  be  treated  as  if 
"  duly  filed  of  record,"  are  matters  upon  which  the  record  fur- 
nishes us  no  information.  Without  such  information  it  is  im- 
possible for  us  to  convict  the  court  of  error  in  holding  that  the 
rule  of  court  did  not  apply  to  this  affidavit,  and  in  disposing  of 
the  case  upon  the  facts  alleged  in  the  petition  and  answer  and 
the  records  therein  referred  to.  It  is  well  settled  that,  upon  a 
question  of  the  construction  or  application  of  its  own  rules,  a 
court  can  be  reversed  only  for  manifest  and  material  error : 
Bair  v.  Hubartt,  139  Pa.  96 ;  Higgins  Carpet  Co.  v.  Latimer, 
165  Pa.  617 ;  Webster  v.  Monongahela  Coal  &  Coke  Co.,  201 
Pa.  278 ;  Mendenhall  v.  Mendenhall,  12  Pa.  Superior  Ct.  290 ; 
Haines  v.  Young,  13  Pa.  Superior  Ct.  303,  310. 

Turning  then  to  the  record  of  the  original  proceedings  we 
find  that  the  auditor  was  appointed  on  the  motion  of  A.  A. 
Stewart,  Esq.,  that,  according  to  the  auditor's  report,  "pur- 
suant to  notice,  the  parties  in  interest  as  also  counsel  of  the 
two  executors,"  attended  at  the  first  hearing  before  the  au- 
ditor, and  that  at  that  hearing  "  it  was  agreed  that  Mrs.  Hel- 
man  (the  appellant)  should  receive  $5.00,  the  price  of  two 
sheep  of  hers  which  testator  sold  ;  "  that  this  sum  was  awarded 
her  in  the  distribution  reported  by  the  auditor ;  that  notices 
when  the  first  report  would  be  filed  were  mailed  by  the  auditor 
"  to  all  parties  interested  or  their  counsel ;  "  that  notices  when 
the  second  report  would  be  filed  were  mailed  by  him,  ten  days 
beforehand,  to  "  all  the  parties  interested  and  their  counsel ;  " 
that  A.  A.  Stewart,  Esq.,  the  attorney  who  moved  the  appoint- 
ment of  the  auditor,  filed  exceptions  to  this  report  on  behalf 
of   "  the   legatees   whose   legacies   are   payable   by    John   L. 
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Eunkle ; "  and  that,  after  re-examining  tho  subject-matter  of 
these  exceptions,  the  auditor  was  of  opinion,  and  so  repoi'ted, 
that  they  had  not  been  sustained  and  should  be  dismissed  and 
the  report  confirmed.  It  is  true  that  the  record  does  not  show 
that  a  citation  or  rule  to  show  cause  was  served  on  this  appel- 
lant, and  it  may  be  conceded  that  the  proceedings  lack  formal- 
ity; but  we  cannot  agree  with  her  counsel  in  the  statement 
that  she  never  had  a  day  in  court.  On  the  contrary,  the  prima 
facie  presumption  from  the  record  is,  not  only  that  she  had 
notice  of  the  proceedings  from  the  beginning  to  the  end,  and 
had  an  opportunity  to  be  heard,  but  also  that  she  was  heard, 
through  her  counsel,  upon  the  very  subject-matter  of  the  de- 
cree of  which  she  now  complains. 

We  come  then  to  the  question  of  the  power  of  the  orphans* 
court  to  make  such  a  decree  in  the  proceedings  then  before  it 
While  the  orphans'  court  has  not  the  general  juiisdiction  of  a 
court  of  equity,  yet  within  the  limited  sphere  of  its  jurisdiction, 
it  is  essentially  such :  ^'  it  proceeds  on  the  same  principles  as 
a  court  of  chancery  "  (Guier  v.  Kelly,  2  Binn.  299) ;  "  it  ap- 
plies the  rules  and  principles  of  equity"  (Willard's  Appeal, 
65  Pa.  266)  ;  and  '*  has  undoubtedly  all  the  powers  necessary 
to  make  its  jurisdiction  effective :  "  Ake's  Appeal,  74  Pa.  116 ; 
Ix)wry's  Appeal,  114  Pa.  219  ;  Watt's  Appeal,  168  Pa.  1. 
Speaking  particularly  of  its  jurisdiction  to  decree  contribution 
between  devisees  and  legatees,  Chief  Justice  Gibson  said: 
"  The  doubt  is  whether  an  orphans'  court  has  power  to  mar- 
shal assets  between  legatees  and  devisees.  If  it  has  not,  no 
other  court  has  it,  and  there  is  a  gap  in  our  system.  The  power 
has  not  been  specifically  given ;  but  as  a  court  of  equity,  with 
jurisdiction  limited  to  particular  subjects,  that  tribunal  has  all 
the  powers  necessary  to  give  effect  to  its  jurisdiction  within 
the  circuit  of  its  action.  In  giving  general  jurisdiction  of  a 
particular  subject,  the  legislature  impliedly  gives  every  ancil- 
lary power  necessary  to  the  exercise  of  it :  "  Barklay's  Estate, 
10  Pa.  887.  See  also  Hallowell's  Estate,  23  Pa.  228,  and  Arm- 
strong's Appeal,  63  Pa.  812.  We  need  not  cite  other  author- 
ities upon  this  point.  Unquestionably  the  orphans'  court  has 
power  to  enforce  the  principles  of  the  equitable  doctrine  of 
marshaling  in  the  settlement  of  estates  when  the  occasion 
requires  it     This  is  not  denied ;  but  it  is  very  earnestly  argued 
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that  in  the  exercise  of  the  power  in  this  particular  case  the 
court  went  beyond  the  limits  of  its  jurisdiction,  and,  therefore, 
its  decree  is  void. 

Much  stress  is  laid  on  the  fact  that  there  was  no  petition ; 
indeed,  it  is  broadly  asserted  that  the  jurisdiction  of  the  orphans' 
court  ^'  must  be  based  upon  a  petition,  and  that  its  jurisdiction 
must  be  ascertained  from  an  inquiry  into  the  facts  therein  set 
forth.'*  This  may  be  true  where  the  statute  makes  a  petition 
setting  forth  certain  facts  an  essential  prerequisite  to  the  exer- 
cise of  a  power,  as,  for  example,  to  order  a  sale  for  payment  of 
debts.  And  it  is  not  to  be  denied  that  the  proceedings  in  this 
case  would  have  been  more  regular  if  they  had  been  based  on  a 
petition.  But  where  the  statute  does  not  make  the  presentation 
of  a  formal  petition  an  essential  prerequisite  to  the  exercise  of  a 
power,  the  omission  thereof  is  not  conclusive  upon  the  question 
of  jurisdiction  raised  in  a  collateral  proceeding.  In  the  case  of 
Barklay's  Estate,  supra,  after  referring  to  the  general  jurisdiction 
of  the  orphans'  court  under  the  acts  of  1832  and  1886,  Chief  Jus- 
tice Gibson  said:  "  Both  acts,  however,  require  it  to  be  exercised 
in  the  manner  thereinafter  provided ;  and  in  neither  is  there  any 
specific  provision  for  the  marshaling  of  assets,  except  for  appor- 
tionment among  creditors  of  an  insolvent  estate,  which  is  not 
marshaling  in  the  legitimate  sense  of  the  word.  But  the  grant 
of  a  power  indispensable  to  the  administration  of  justice  is  not 
to  be  defeated  by  an  accidental  omission  to  furnish  the  details. 
....  As  it  was  impossible  to  foresee  the  cases  that  would  fall 
within  the  generality  of  the  grant,  it  was  impossible  to  provide 
specifically  for  the  manner  in  which  they  were  to  be  disposed 
of ;  and  it  was  left  to  the  practice  of  courts  of  equity,  or  such 
practice  as  the  orphans*  court  should  adopt."  It  is  thus  seen 
that  the  objection  under  consideration  goes  to  the  regularity 
of  the  proceedings  and  not  to  the  jurisdiction  of  the  court. 

It  is  urged  further,  that  the  exercise  of  this  power  in  the 
present  case  was  not  invoked  by  any  one,  neither  by  the  lega- 
tees, nor  by  the  devisee,  nor  by  the  executora,  and  therefoi'e, 
even  conceding  the  general  power  of  the  orphans'  court,  its 
jurisdiction  in  this  case  was  confined  to  the  distribution  of  the 
money  in  the  hands  of  the  executors.  True,  there  was  no 
formal  petition,  but  it  is  not  accurate  to  say  that  the  court 
volunteered  to  exercise  a  power  that  was  not  invoked  by  any 
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person  having  a  right  to  do  so.  Recurring  to  the  proceedings 
heretofore  recited,  it  is  seen  that  the  devisee  and  creditor  ob- 
jected to  the  first  report  because  the  abatements  had  not  been 
made,  and  the  matter  was  referred  back  to  the  auditor  for  this 
purpose.  The  scope  of  his  duties,  whatever  may  be  said  of 
them  under  the  original  appointment,  was  thereby  enlarged  so 
as  to  include  the  very  matter  which  was  the  subject  of  the 
decree ;  and  if  the  record  is  to  be  credited,  all  parties  inter- 
ested were  heard,  or  were  given  an  opportunity  to  be  heard, 
the  legatees  being  represented  by  the  attorney  who  pro- 
cured the  appointment  of  the  auditor.  The  decree  was  just 
and  equitable.  It  secured  immediate  payment  of  the  small 
claims,  including  that  of  the  appellant,  and  eventual  payment 
of  the  debt  due  to  the  devisee,  while  at  the  same  time  com- 
pelling him  to  contribute  proportionably  with  the  legatees  to 
that  end.  Thereby  the  risk  and  expense  of  a  sale  of  the  land 
were  avoided,  and  the  full  enjoyment  thereof  was  secured  to 
the  widow  for  her  life,  as  the  testator  intended  it  to  be.  The 
decree  stood  unreversed,  unappealed  from  and  unquestioned 
for  over  twenty  years.  If,  as  is  now  claimed,  J.  L.  Kunkle 
has  lost  his  debt,  it  is  because  he  relied  too  implicitly  upon  the 
decree.  The  learned  judge  below  was  fully  warranted  in  say- 
ing that  the  equities  are  all  with  him.  But  apart  from  the 
hardship  that  would  result  from  holding  that  he  ought  to  have 
known  better  than  to  put  faith  in  the  decree,  we  are  of  opinion, 
that,  whether  reversible  on  appeal  for  irregularities  in  the  pro- 
cedure or  not — a  question  we  are  not  called  upon  to  discuss — 
it  was  not  void  for  want  of  jurisdiction  of  the  parties  or  the 
subject-matter. 

Knecht's  Appeal,  71  Pa.  338,  is  cited  as  authority  for  the 
proposition  that,  even  if  the  legacy  must  be  abated,  the  devisee 
is  not  entitled  to  retain  interest  on  the  amount  of  the  abate- 
ment. But  in  that  case  the  question  was  raised  in  the  original 
proceeding.  Here  it  was  adjudicated  in  the  decree  of  1878, 
and,  even  if  erroneously  adjudicated,  is  not  open  to  reinvestiga- 
tion in  this  collateral  proceeding.  Moreover,  the  cases  are 
plainly  distinguishable  in  another  very  important  particular: 
In  the  case  cited  the  devisee,  who  as  executor  had  paid  the 
debts  of  the  estate — the  personal  assets  being  insufficient  for 
that  purpose — went  into  immediate  possession  of  the  land,  and 
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it  was  held  that  "the  possession  and  usufruct  of  the  land  thus 
retained  were  in  law  the  equivalent  of  the  interest  on  the  debts." 
In  this  case  the  devisee  had  no  right  to  the  possession,  and 
presumably  did  not  obtain  possession,  until  after  the  death  of 
the  widow.  During  this  time  it  was  just  that  he  should  have 
interest  on  his  debt,  and  so  the  decree  provided.  When,  how- 
ever, the  life  estate  was  terminated  and  the  devisee  came  into 
full  possession  of  the  land,  the  principle  recognized  in  Knecht's 
Appeal  became  applicable,  unless  its  application  was  prevented 
by  the  decree  of  1878.  As  already  said,  we  have  no  power  to 
correct  that  decree,  even  if  erroneous  ;  but  we  have  the  power 
to  determine  what  it  means.  At  first  glance  there  seems  to  be 
a  discrepancy  between  the  language  of  the  auditor's  report  and 
the  language  of  the  schedule  attached  thereto,  as  to  the  time 
to  which  interest  on  the  abatements  of  the  legacies  charged  on 
the  land  was  to  be  computed.  The  language  of  the  former  is, 
"until  paid,"  that  is,  until  the  abatements  should  be  paid  to 
J.  L.  Kunkle,  while  the  language  of  the  latter  is,  "  until  the 
respective  legacies  are  due  and  payable  under  the  will  of  dece- 
dent." Notwithstanding  the  seeming,  discrepancy,  the  report 
and  the  schedule  may  be  harmonized  and  the  evident  intent  of 
the  decree  eflfectuated,  without  rejecting  either  of  the  above 
quoted  expressions.  Construing  them  together,  the  abatements 
were  made  to  bear  interest  until  the  legacies  should  become  due 
and  payable  under  the  terms  of  the  will,  unless  they,  that  is 
the  abatements,  should  be  paid  in  the  mean  time.  When  the 
obligation  imposed  on  the  legatee  was  discharged,  as  it  was 
when  the  devisee  came  into  full  possession  of  the  land  and  ob- 
tained the  full  benefit  of  the  abatement,  the  latter  was  "  paid  " 
within  the  true  intent  and  meaning  of  the  decree.  We  are  thus 
enabled  to  reach  a  just  result  without  impeaching  the  decree  of 
1878  or  denying  its  conclusive  effect.  Whether  in  making  the 
present  decree  the  court  entertained  the  views  we  have  ex- 
pressed upon  this  last  question,  we  are  unable  to  say.  The 
court  simply  ordered  the  respondents  to  pay  the  sum  awarded 
the  appellant  in  the  proceedings  of  1878,  thus  carrying  forward 
into  the  decree  appealed  from  the  uncertainty  as  to  the  mean- 
ing and  effect  of  the  former  decree  upon  the  question  of  in- 
terest. To  remove  this  and  prevent  further  dispute  the  decree 
should  be  amended.  Further,  instead  of  dismissing  the  prayerof 
Vol.  XXI -14 
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the  petition^  the  petition  should  have  been  granted  and  recovery 
of  the  petitioner's  legfacy  decreed  subject  to  the  abatement  al- 
lowed in  the  iecree  of  1878.  Upon  the  main  question  we  are 
in  accord  with  the  court  below. 

The  decree  is  amended  by  striking  out  the  words  "  prayer  of 
petition  dismissed  at  costs  of  petitioner;"  and  it  is  further 
ordered,  adjudged  and  decreed  that  interest  on  the  amount  of 
the  abatement  of  the  petitioner's  legacy,  namely,  J5874.02|  be 
computed  at  the  legal  rate  from  December  16, 1878,  to  April  7, 
1894,  the  date  of  the  death  of  the  widow  and  life  tenant; 
that  said  abatement  with  interest  thereon  thus  computed  be  de- 
ducted from  the  petitioner's  legacy  of  $1,000  due  and  payable 
on  April  7,  1899;  and  that  the  petitioner  recover  this  bal- 
ance together  with  interest  thereon  from  the  last  mentioned 
date ;  which  sum  is  hereby  declared  to  be  a  charge  on  the  land 
described  in  the  petition  and  now  payable  out  of  the  same.  As 
thus  amended  the  decree  is  afl&rmed,  and  the  record  is  remitted 
to  the  orphans'  court  with  instructions  to  carry  it  into  effect, 
and  to  that  end,  to  make  such  further  orders  and  issue  such 
process  as  may  be  necessary.  It  is  further  ordered  that  one 
half  of  the  costs  of  the  appeal  be  paid  by  the  appellant,  and 
one  half  by  the  appellees. 


•^ 


Haggaxt  V.  California  Borough,  Appellant. 

Argued  April  22, 1902.  Appeal,  No.  2,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T. 
1900,  No.  126,  on  verdict  for  plaintiff  in  case  of  Mary  E.  Hag- 
gart  V.  California  Borough.  Before  Rice,  P.  J.,  Bbaveb,  Or- 
LADY,  W.  W.  PoETEE  and  W.  D.  PoRTEE,  JJ.     Affirmed. 

Opinion  by  W.  D.  Porter,  J.,  Octol)er  13, 1902: 
All  the  questions  raised  by  this  record  were  presented  in  the 
case  of  Rothwell  et  al.  v.  California  Borough,  post,  p.  234,  and 
have  been  considered  in  that  opinion.  If  the  plain tifif  shall 
within  twenty  days  file  a  stipulation  reducing  the  judgment 
nunc  pro  tunc,  as  of  March  16, 1901,  to  9500,  the  judgment 
will  be  affirmed. 
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Decker  v.  East  Washington  Borough,  Appellant. 

Negligence— Boroughs—Defective  sidewalk— Contributory  negligence. 
In  an  action  against  a  borough  to  recover  damages  for  personal  injuries, 
it  appeared  that  at  the  point  where  the  accident  occurred,  a  sidewalk  about 
four  feet  wide  ran  along  the  south  side  of  a  street  several  feet  below  the 
roadway.  This  walk,  guarded  by  a  rail  on  the  south  side,  was  built  of 
wood  and  rested  on  the  side  of  the  street  embankment  and  on  posts.  Prior 
to  the  accident  the  borough  authorities  in  excavating  for  a  culvert  bad  re- 
moved a  part  of  the  sidewalk,  but  had  laid  planks  across  the  cut.  Plain- 
tiff lived  about  a  block  from  the  locality  and  was  familiar  with  the  fact 
that  work  was  in  progress  at  the  culvert.  He  had  within  a  week  before 
the  date  of  his  injury  passed  over  the  sidewalk.  In  returning  to  his  home 
on  the  night  when  he  was  injured,  which  was  a  very  dark  night,  he  pro- 
ceeded by  the  sidewalk,  and  when  about  thirty-five  feet  from  the  point  of 
accident  he  observed  that  a  street  light  located  near  the  point  of  danger 
was  not  lighted.  He  went  further  along  the  walk  and  came  to  a  pile  of 
diit  of  which  he  had  knowledge,  which  had  washed  down  from  the  em- 
bankment Against  which  the  walk  rested.  He  endeavored  to  pass  this  dirt 
by  stepping  around  it  He  put  his  hand  out  to  the  guard  mil  without  look- 
ing to  see  that  the  rail  was  there.  He  had  seen  a  guard  rail  in  place  a 
week  before.  The  rail,  however,  was  gone,  and  he  fell  from  the  walk 
and  was  injured.  Held,  that  plaintiff  was  guilty  of  contributory  negli- 
gence, and  was  not  entitled  to  recover. 

Argued  April  23, 1902.  Appeal,  No.  18,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T., 
1899,  No.  6,  on  verdict  for  plaintiff  in  case  of  T.  J.  Decker  v. 
East  Washington  Borough.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter.     Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  |$1,000.     Defendant 
appealed. 

ErroTM  Miigned  were  in  refusing  binding  instructions  for  de- 
fendant. 

Norman  E.  Clarke  for  appellant. 
John  C.  Bancy  for  appellee. 
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Opinion  by  William  W.  Porter,  J.,  October  13, 1902 : 
A  verdict  lias  been  recovered  in  this  case  against  the  borough 
of  East  Washington  based  upon  negligence  on  the  part  of  the 
borough  in  the  maintenance  of  a  public  way.  The  appellant 
alleges,  first,  that  it  is  relieved  from  liability,  because  the  work 
being  done  at  the  point  where  the  plaintiff  was  injured  was  in 
the  hands  of  an  independent  contractor ;  second,  that  the  bor- 
ough had  no  notice  of  the  absence  of  the  guard  rail,  alleged  to 
have  been  the  cause  of  the  plaintiff's  injury,  and  third,  that  the 
plaintiff  by  his  negligence  contributed  to  the  accident  which 
caused  his  injury. 

If  the  third  proposition  be  well  founded,  little  heed  need  be 
taken  of  the  first  and  second.     A  consideration  of  it  necessarily 
involves  a  review  of  the  facts.     A  culvert  under  Wheeling 
street,  in  the  defendant  borough,  had  fallen  in.     The  borough 
determined  to  construct  a  new  and  larger  culvert,  for  the  pur- 
pose of  taking  care  of  the  water  of  a  small  stream  which  ran 
under  Wheeling  street.     The  street  was  elevated  at  this  point 
so  that  the  general  it)adway  was  perhaps  fifteen  feet  above  the 
base  of  the  culvert.     A  sidewalk,  about  four  feet  wide,  ran 
along  the  south  side  of  the  street  several  feet  below  the  road- 
way.    This  walk,  guarded  by  a  rail  on  the  south  side,  was  built 
of  wood  and  rested  on  the  side  of  the  street  embankment  and 
on  posts.     During  the  progress  of  the  work  on  the  new  culvert 
general  travel  on  the  street  was  stopped  by  barriers.     The  side- 
walk was,  however,  apparently  open  to  foot  travel.     The  street 
was  trans vei-sely  cut  by  the  excavation  for  the  culvert  and  a 
part  of  the  sidewalk  was  removed.     At  night,  during  the  prog- 
ress of  the  work,  planks  were  laid  across  the  cut.     The  plain- 
tiff lived  about  a  block  from  the  place  described  and  used  the 
footway  to  go  to  and  from  the  town.     He  was  familiar  with 
the  fact  that  the  work  was  in  progress  at  the  culvert,  and  had, 
within  a  week  before  the  date  of  his  injury,  passed  over  the 
sidewalk.     On  the  evening  of  May  18,  1897,  having  gone  from 
his  home  to  the  town  by  a  less  direct  way,  he  attempted  to  re- 
turn about  nine  o'clock  by  way  of  Wheeling  street  and   the 
sidewalk.     When  about  thirty-five  feet  from  the  point  of  ac- 
cident, he  observed  that  a  street  light  located  near  the  point  of 
danger  was  not  lighted.     He  went  further  down  the  walk  and 
came  to  a  pile  of  dirt  (of  which  he  had  knowledge'^  which  had 
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washed  down  from  the  embankment  against  which  the  walk 
rested.  He  endeavored  to  pass  this  dirt  by  stepping  around  it. 
He  put  his  hand  out  for  the  guard  rail  without  looking  to  see  that 
the  rail  was  thei-e.  He  had  seen  a  guard  rail  in  place  a  week 
before  and  trusted  to  its  continued  presence.  It  was  gone. 
He  fell  from  the  walk  and  was  injured.  The  negligence  of 
the  defendant  was  alleged  to  be  the  presence  of  the  dirt  on  the 
sidewalk  and  the  failure  to  maintain  the  guard  rail. 

There  is  no  denial  of  the  fact  that  the  point  where  the  plain- 
tiff was  injured  was  a  dangerous  place.  He  himself  empha- 
sizes the  fact  that,  the  street  lamp  being  unlighted,  and  the 
uight  dark,  the  place  was  unusually  dangerous.  He  attempted 
the  passage,  with  knowledge  that  the  light  was  out,  and  that  the 
pile  of  dirt  was  upon  the  walk.  He  did  not  look  for  the  guard 
rail  which  he  relied  upon  as  a  protection,  but  simply  reached 
out  for  it  without  looking,  and,  the  rail  being  gone,  he  fell. 

It  is  impossible  to  resist  the  conclusion  that,  if  the  .plaintiff 
had  looked  for  the  hand  rail,  he  would  have  seen  that  it  was 
no  longer  in  place ;  would  not  have  trusted  to  it  and  would 
not  have  fallen.  He  knew  that  a  portion  of  the  walk  was  with- 
out a  guard  rail.  The  conditions  were  such  as  to  require  of 
him  the  exercise  of  great  caution.  See  Snyder  v.  Penn  Town- 
ship, 14  Pa.  Superior  Ct.  145.  He  knew  the  danger  and 
determined  upon  testing  it:  Township  of  Crescent  v.  Ander- 
son, 114  Pa.  643.  He  failed  to  look.  In  this  he  was  guilty 
of  an  act  which,  according  to  his  own  testimony,  contributed 
to  his  injury.  In  all  actions  of  the  general  class  to  which  this 
case  belongs  "  looking"  is  made  a  test  of  performance  of  duty. 
This  is  true  not  only  in  the  case  of  the  crossing  of  steam  rail- 
road and  trolley  tracks,  but  also  in  cases  involving  the  use  of 
the  footways  of  public  streets  (Robb  v.  Connellsville  Borough, 
137  Pa.  42 ;  Hentz  v.  Borough  of  Somerset,  2  Pa.  Superior 
Ct.  225),  and  of  bridges  under  construction :  Haven  v.  Pitts- 
burg, etc..  Bridge  Co.,  151  Pa.  620.  The  evidence  in  this  case 
of  contribution  to  injury  by  negligence  is  such  as  should  have 
prevented  submission  to  the  jury. 

The  fourth  assignment  of  error  is  sustained  and  the  judg- 
ment is  reversed. 

Oblady,  J.,  dissents. 
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Lippincott'8  Estate. 

Contrae^-^Coruideration — Subscriplion  to  the  erection  of  a  church. 

A  subscription  in  writing  to  the  erection  of  a  church  made  by  a  dece- 
dent in  her  lifetime  cannot  be  enforced,  although  there  is  oral  evidence  that 
she  said  that  she  would  pay  instalments  at  certain  dates,  where  tliei-e  is 
nothing  to  show  that  the  agreement  was  made  for  a  consideration,  or  that 
other  subscriptions  were  made  on  the  faith  of  it,  or  that  the  construction 
of  the  church  was  begun  on  the  faith  of  it. 

Argued  April  28,  1902.  Appeal,  No.  9,  April  T.,  1902,  by 
Calvary  Presbyterian  Church  of  Canton,  Ohio,  from  decree  of 
O.  C.  Allegheny  Co.,  Nov.  T.,  1900,  No.  76,  sustaining  excep- 
tions to  adjudication  in  estate  of  Helen  L.  Lippincott,  de- 
ceased. Before  Rice,  P.  J.,  Beavbe,  Oblady,  W.  W.  Pob- 
TER  and  W.  D.  Portee,  JJ.     Affirmed. 

Exceptions  to  adjudication. 

Before  Over,  J.,  the  auditing  judge,  the  Calvary  Presby- 
terian Church  of  Canton,  Ohio,  presented  a  claim  for  81,000, 
based  upon  the  following  writing ; 

"  Canton,  Ohio,  Nov.  1, 1896. 
'*  I  hereby  agree  to  contribute  to  the  building  fund  of  the 
Calvary  Presbyterian  Church,  Canton,  Ohio,  the  sum  of  one 
thousand  dollars,  to  be  paid  as  she  directs  in  sums,  part  Nov. 
1896,  part  in  Dec.  1896,  and  other  sums  as  she  desires  to  the 
extent  of   $1,000,  paying  the  same  in  monthly   instalments 

of« . 

(Signed)  "Helen  L.  Lippincott." 

Accompanying  this  writing  the  claimant  gave  the  testimony 
of  Rev.  Mr.  Ferguson,  who  had  solicited  the  subscription,  to 
the  effect  that  decedent  had  promised  to  pay  $250  on  each  of 
the  two  dates  mentioned  in  the  writing. 

The  auditing  judge  allowed  the  claim. 

Exceptions  to  the  adjudication  were  sustained  by  the  court. 

Hrror  a$signed  was  in  sustaining  the  exceptions  and  disallow- 
ing the  claim. 
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F.  W.  Miller^  with  him  John  S.  Rohh  and  Welty  ^  Alhaugh^ 
for  appellant. — On  behalf  of  the  claimant  we  contend  that  the 
subscription  is  valid;  that  the  full  amount  set  forth  in  the  in- 
strument should  be  paid;  that  it  was  the  intention  of  Mrs. 
Lippincott  to  pay  that  sum  to  the  church  to  aid  it  in  the  con- 
struction of  its  building,  and  that  the  church  relied  upon  her 
promise  in  good  faith :  Caul  v.  Gibson,  8  Pa.  416 ;  Chambers  v. 
Calhoun,  18  Pa.  13 ;  Reimensnyder  v.  Gaus,  110  Pa.  17 ;  Barn- 
ard V.  Gushing,  4  Mete.  230 ;  Singerly  v.  Thayer,  108  Pa.  291 ; 
2  Wharton  on  Evidence,  sec.  1016;  Greenleaf  on  Evidence, 
sec.  284 ;  Beach  v.  First  Methodist  Episcopal  Church,  96  111. 
177 ;  Helfenstein's  Est.,  77  Pa.  328 ;  Presbyterian  Church  of 
Albany  v.  Cooper,  112  N.  Y.  517 ;  Wolf  v.  Carothers,  3  S.  &  R. 
240 ;  Dickson  v.  McGraw,  161  Pa.  100 ;  Home  v.  Petty,  192 
Pa.  32 ;  Kern  v.  Kaffel,  1  W.  N.  C.  106. 

John  M.  Freeman^  with  him  James  0.  Boyer  and  Watson  ^ 
McCleavBy  for  appellee. — The  writing  does  not  constitute  an 
enforceable  contract.  It  is  an  agreement  to  pay,  reserving  an 
absolute  discretion  in  the  promisor :  Philadelphia  v.  River  Front 
R.  R.  Co.,  133  Pa.  134 ;  Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101 ; 
DuflBeld  V.  Hue,  129  Pa.  94 ;  Grandim  v.  Rochester  German 
Ins.  Co.,  107  Pa.  31. 

It  is  very  important  to  keep  in  mind  that  this  is  a  voluntary 
gift.  Mrs.  Lippincott  received  no  consideration  whatever  for 
it,  and  she  had  the  undoubted  right  when  she  made  the  sub- 
scription to  fix  the  terms  to  suit  herself :  Singerly  v.  Thayer, 
108  Pa.  291 ;  Kreiter  v.  Miller,  1  Penny.  46 ;  Union  Canal  Co. 
V.  Antillo,  4  W.  &  S.  653 ;  Zaleski  v.  Clark,  44  Conn.  218 ; 
Barnard  v.  Gushing,  4  Mete.  230 ;  Brown  v.  Foster,  113  Mass. 
136. 

The  testimony  of  Fei^uson  that  Mrs.  Lippincott  promised 
to  "  pay  $250  at  each  date  and  other  sums  within  the  year  *' 
was  an  attempt  to  prove  a  parol  contemporaneous  agreement 
which  varied  and  contradicted  the  writing,  and  was  incom- 
petent 

Opinion  by  William  W.  Porter,  J.,  October  18, 1902: 
In  addition  to  the  reasons  given  by  the  court  below  for  re- 
fusing the  claim  of  the  appellant,  another  appears.    Assuming 
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that  the  claimant  had  shown  an  unconditional  promise  by  the 
decedent  to  contribute  $1,000  to  the  erection  of  a  church 
building  by  the  claimant  corporation,  no  consideration  was 
shown  to  support  the  promise.  Consideration  is  as  essential 
in  the  case  of  a  promise  to  give  to  a  charity  as  in  any  other. 
The  maxim  ex  nudo  facto  non  oritur  actio  applies :  Reimen- 
snyder  v.  Gans,  110  Pa.  17 ;  Helfenstein's  Estate,  77  Pa.  331 ; 
Phipps  V.  Jones,  20  Pa.  264.  Furthermore,  the  promise  (even 
if  assumed  to  be  unconditional)  was  unsupported  by  proof  that 
any  other  subscriptions  were  made  by  third  parties  or  that  any- 
thing was  done  by  the  church  corporation  upon  the  faith  of  the 
particular  subscription  made  by  the  decedent.  On  the  first 
point  there  is  absolutely  no  proof.  On  the  second  the  whole 
of  the  testimony  is  given  by  the  pastor  who  procured  the  sub- 
scription. He  says :  "  I  don't  recollect  how  many  subscriptions 
we  had,  but  a  good  many.  Q.  Was  this  church  begun  and 
completed  upon  the  faith  of  these  subscriptions?  A.  We 
would  not  have  begun  it  if  the  subscriptions  had  not  been 
made."  This  general  statement  (which  might  well  be  con- 
strued to  refer  to  subscriptions  other  than  that  of  the  decedent), 
does  not  sufficiently  prove  that  the  building  of  the  church  was 
commenced  on  the  faith  of  the  promise  of  the  decedent.  It 
required  more  evidence  than  this  to  convert  a  bald  promise 
without  consideration,  into  an  obligation  enforceable  on  the 
ground  of  estoppel.  The  proof  should  have  risen  to  the  level 
of  showing  that  the  identical  promise  or  subscription  made  by 
the  decedent  moved  the  church  corporation  at  least  in  part,  to 
the  prosecution  of  the  contemplated  work  of  church  building. 
See  Reimensnyder  v.  Gans,  supra.  It  is  to  be  observed  that  no 
officer  of  the  church  corporation  was  called  to  testify  as  to 
knowledge  of  the  decedent's  promise  on  the  part  of  the  corpo- 
ration, or  that  any  corporate  action  was  taken  or  obligation  in- 
curred on  the  faith  of  anything  that  the  decedent  had  written 
or  said.  It  must  be  concluded  then  that  neither  on  the  ground 
of  a  promise  made  for  a  consideration  nor  on  the  ground  of 
estoppel  can  the  promise  of  the  decedent,  given  some  years  be- 
fore her  death,  be  now  enforced  against  her  estate. 

This  much  has  been  said  without  reference  to  the  peculiar 
character  of  the  writing  containing  the  promise.  On  its  face  no 
legal  liability  appears.     It  is  a  promise  to  subscribe  to  the 
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building  of  the  church.  With  this,  however,  is  coupled  a  clear 
reservation  by  the  promisor  of  the  right  to  fix  the  time  of 
payment.  The  paper,  therefore,  creates  no  more  than  a  moral 
obligation :  Nelson  v.  Von  Bonnhorst,  29  Pa.  352 ;  Singerly  v. 
Thayer,  108  Pa.  291.  To  relieve  the  document  from  the  effect 
of  the  reservation,  the  pastor  of  the  church  who  procured  the 
subscription  says  that  (at  a  date  not  definitely  fixed),  the  dece- 
dent said  that  "she  would  pay  f250  at*each  date  and  other 
sums  within  the  year"  1897,  the  paper  indicating  that  in  No- 
vember and  December,  1896,  the  signer  might  make  payments 
on  account.  Assuming  that  this  testimony  was  admissible,  and 
that  it  stripped  the  paper  of  its  illusory  character  and  converted 
it  into  an  agreement  to  pay,  the  agreement  as  thus  amended 
was  not  shown  te  have  been  made  for  a  consideration,  nor  was 
it  shown  that,  on  the  faith  of  it  as  amended,  other  subscriptions 
were  made,  or  that  on  the  faith  of  it  the  church  construction 
was  begun  by  the  claimant  corporation. 

The  decree  of  the  court  below  must  be  and  it  hereby  is 
affirmed. 


Conimonwealth,  Appellant,  v.  Gouger. 

Appeals — Interlocutory  order— Order  to  enter  bail — Criminal  law. 

An  order  quashing  an  indictment  coupled  with  a  direction  directing  de- 
fendant to  give  bail  for  his  appearance  at  the  next  terra  is  not  an  interloc- 
utory order  from  which  no  appeal  lies.  The  order  is  final,  although  it 
does  not  have  the  e£fect  of  an  acquittal  of  the  defendant. 

Criminal  law — Election  law — Fraud  at  primary  elections— Act  of  June  8, 
1881,  P.  X.  70. 

Under  the  Act  of  June  8.  1881,  P.  L.  70,  entitled  ••  An  act  to  prevent 
bribery  and  fraud  at  nominating  elections,  nominating  conventions,  return- 
ing boards,  county  or  executive  committees,  and  at  election  of  delegates 
to  nominating  conventions  in  the  several  counties  in  this  commonwealth,^* 
an  indictment  cannot  be  maintained  which  alleges  that  at  a  nominating  or 
delegate  election  commonly  known  as  a  primary  election,  the  defendant 
offered  biibes  to  different  electors  to  vote  for  him  for  the  office  of  county 
chairman.  The  purpose  of  the  act  was  to  prevent  bribery  in  the  nomina- 
tion of  candidates  to  be  voted  for  at  a  subsequent  election,  and  does  not 
apply  to  an  election  of  officers  of  a  party  organization  by  direct  vote  of 
the  qualified  electoii  of  the  party. 
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SUUutes — Construction  of  statuten— Province  of  the  court. 
In  the  ooDStruetion  of  statutes  it  may  sometimes  become  necessary  to 
transpose  words  or  even  to  supply  or  strike  out  a  word  which  the  context 
shows  was  omitted  or  inserted  by  mistake ;  but  where  an  enactment  is 
plain  and  sensible,  and,  according  to  any  meaning,  broad  or  narrow,  proper 
or  technical,  which  may  be  ascribed  to  the  words,  does  not  apply  to  the  case 
in  hand,  it  is  not  permissible  for  the  courts  to  add  or  omit  words  in  order 
to  make  it  so  apply  even  though  it  may  be  clear  to  them  that  the  case  Is 
as  fully  within  the  misclitef  to  be  remedied  as  the  oases  pi-ovided.  This 
would  be  not  to  construe,  but  to  amend  the  law,  which  is  within  the  ex- 
clusive province  of  the  legislature. 

Where  a  court  has  gone  to  the  verge  of  its  powers  of  construction,  there 
will  sometimes  remain  what  is  termed  casus  omissus,  a  case  within  the 
mischief  to  be  remedied  and  possibly  within  the  general  intent  of  the  leg- 
islature as  disclosed  by  the  act,  and  yet  not  provided  for  therein.  lo  such 
case  the  legislature  alone  can  cure  the  defect. 

Criminal  lau>— Election  laiv— Fraud  at  primary  elections-- Bribery  of  a 
member  of  an  election  board— Act  of  June  8,  1881,  P.  L,  70,  sec.  6. 

Under  section  6  of  the  act  of  June  8,  1881,  which  makes  it  a  misde- 
meanor to  **  endeavor  to  influence  a  member  of  a  county  or  executive  com- 
mittee of  any  paity,  a  judge  or  clerk  of  any  return  board  in  the  discharge, 
performance  or  nonpni*formance  of  any  act,  duty  or  obligation  pertaining 
to  such  uffice,^^  an  indictment  may  be  maintained  which  charges  that  the 
defendant  offered  money  to  a  member  of  the  election  board  at  a  primary 
election  to  influence  him  to  have  the  vote  of  the  ward  cast  and  counted  in 
favor  of  a  certain  person  for  the  office  of  county  chairman. 

Criminallaw — InformaUon^Practice — Indictment, 

An  indictment  need  not  conform  precisely  with  the  phraseology  of  the 
information  provided  the  offense  charged  is  the  same  in  substance.  The 
fact  that  the  information  does  not  contain  as  full  and  specific  a  statement 
of  the  offense  as  the  indictment  does,  furnishes  no  ground  for  quashing 
the  latter.  If  there  is  room  for  surprise  an  application  for  time  to  meet 
the  graver  charge  will  be  allowed. 

Criminal  law— Practice—Charge  of  different  offenses — Indictment. 

It  cannot  be  objected  in  error,  or  on  demurrer,  or  in  arrest  of  judgment 
that  two  or  more  offenses  of  the  same  nature  on  which  the  same  or  similar 
judgments  may  be  given,  are  contained  in  different  counts  of  the  same  in- 
dictment. 

An  indictment  will  not  be  quashed  for  misjoinder  of  counts,  where  all 
of  the  distinct  acts  alleged  in  the  different  counts  are  charged  to  have  been 
committed  to  influence  the  same  election  and  to  accomplish  a  single  result, 
namely,  the  election  of  the  defendant  to  the  office  of  county  chaiiman. 

Criminal  law— Indictment— Quashing  indictment— Quashing  counts. 
Where  certain  counts  of  an  indictment  are  good  and  others  are  bad,  the 
court  may  quash  the  bad  counts  and  leave  the  good  counts  stand. 


Digitized  by  VjOOQIC 


COMMONWEALTH,  Appellant,  v.  GOUGER.  219 

217,  (1902).]  Statement  of  Facts. 

Argued  May  6, 1902.  Appeal,  No.  34,  Jan.  T.,  1903,  from 
order  of  Q.  S.  Peace  Co.,  Sept.  T.,  1901,  No.  11,  quashing  in- 
tlictment  in  case  of  Commonwealth  v.  William  L.  Gouger.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W. 
D.  Porter  JJ.    Reversed  in  part. 

Indictment  for  bribery  at  a  primary  election.  Before  Lit- 
tle, P.  J. 

The  indictment  was  as  follows  : 

"  INDICTMENT. 

'^  In  the  court  of  quarter  sessions  of  the  peace  for  the  county 

of  Montour. 

"  September  Sessions,  1901. 
"  Montour  County,  ss  : 

"The  Grand  Inquest  of  the  commonwealth  of  Pennsylvania, 
inquiring  for  the  county  of  Montour,  upon  their  respective 
oaths  and  affirmations,  do  present,  that  on  the  second  day 
of  August  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  one,  at  the  county  aforesaid,  and  within  the  jurisdiction  of 
this  court,  a  nominating  or  delegate  election,  commonly  known 
as  a  primary  election,  was  held  by  the  qualified  electors  of  the 
Republican  party  residing  in  the  county  of  Montour,  at  the  sev- 
eral voting  districts  and  precincts  throughout  the  said  county 
for  the  purpose  of  electing  a  delegate  to  the  ensuing  state  con- 
vention of  the  said  Republican  party  and  of  nominating  candi- 
dates for  the  various  county  offices  at  an  ensuing  county  con- 
vention of  the  said  Republican  party  held  on  the  third  day  of 
August  in  the  year  aforesaid  at  the  courthouse  in  Danville, 
in  said  county  to  be  voted  for  at  the  ensuing  general  state  elec- 
tion in  November  in  the  year  aforesaid  and  for  the  purpose  of 
nominating  and  electing  officers  for  the  management,  govern- 
ment and  control  of  the  said  Republican  party  in  the  county 
of  Montour,  and  that,  at  the  said  nominating  or  delegate  elec- 
tion and  county  convention,  Henry  M.  Schoch  was  returned 
elected  to  the  office  of  delegate  to  the  said  state  Republican 
nominating  convention ;  that  S.  Y.  Thompson  was  elected  and 
nominated  for  the  office  of  associate  judge  of  said  county  of 
Montour ;  that  J.  C.  Miller  was  elected  and  nominated  for  the 
office  of  prothonotary  of  the  said  county ;  that  C.  E.  Cook  was 
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elected  and  nominated  for  the  office  of  county  treasurer  of  said 
county;  and  that  William  L.  Gouger  was  returned  and  elected 
to  the  office  of  county  chairman  of  the  Republican  party  in  said 
county  of  Montour ; 

''  That  at  the  said  nominating  or  delegate  election  and  con- 
vention, the  said  William  L.  Gouger  and  David  Ruckle  were 
rival  candidates  for  the  said  office  of  county  chairman  of  the 
Republican  party  in  the  said  county  in  Montour  and  ballots 
were  cast  for  each  of  them  by  the  said  qualified  electors  at  the 
said  nominating  or  delegate  election  : 

"  And  the  Grand  Inquest,  aforesaid,  upon  their  respective 
oaths  and  affirmations  aforesaid  do  further  present,  that  said 
William  L.  Gouger,  late  of  said  county,  on  the  thirtieth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
one,  at  the  county  aforesaid  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  being  then  and  there  a  candidate 
for  the  said  office  of  county  chairman  of  the  Republican  party 
in  said  county  of  Montour  at  the  said  nominating  or  delegate 
election  so  as  aforesaid  held  on  the  second  day  of  August  in 
the  year  aforesaid,  unlawfully,  wilfully,  corruptly  and  mali- 
ciously, did  directly  offer  and  promise  to  give  to  one  Edward  L. 
White,  a  resident  of  Mahoning  township,  in  said  county  of  Mon- 
tour, and  said  White  being  then  and  there  a  qualified  elector 
entitled  to  vote  at  the  said  nominating  or  delegate  election,  the 
sum  of  five  dollars  in  money  as  a  gift  or  reward,  on  condition 
that  the  said  elector  should  cast  and  give  his  vote  at  the  said 
nominating  or  delegate  election  for  him  the  said  William  L. 
Gouger  for  the  said  office  of  county  chairman  at  the  said  ensu- 
ing election  on  the  said  second  day  of  August,  contrary  to  the 
form  of  the  act  of  the  general  assembly  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania. 

"  And  the  Grand  Inquest,  aforesaid,  upon  their  respective 
oaths  and  affirmations  aforesaid,  do  further  present,  that,  after- 
wards, to  wit :  On  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  the  said 
William  L.  Gouger,  being  then  and  there  a  candidate  for  the 
office  of  county  chairman  of  the  Republican  party  in  the  county 
of  Montour,  at  a  nominating  or  delegate  election  held  as  afore- 
said, for  the  purpose  aforesaid,  on  the  second  day  of  August, 
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in  the  year  aforesaid,  with  force  and  arras,  unlawfully,  wil- 
fully, corruptly  and  maliciously  did  directly  offer  and  promise 
to  give  to  one  Edward  L.  White,  a  qualified  elector,  then  and 
there,  and  then  and  there  being  entitled  to  vote  at  said  nomi- 
nating or  delegate  election  to  be  held  on  the  second  day  of 
August  in  the  year  aforesaid,  the  sura  of  five  dollars  in  money 
as  a  gift  or  reward,  on  condition  that  he  the  said  elector  should 
not  use  his  influence  against  him  and  for  David  Ruckle  for 
the  said  oflBee  of  county  chairman  of  the  Republican  party  at 
the  said  nominating  or  delegate  election,  the  said  David  Ruckle, 
being  then  and  there  a  rival  candidate  of  the  said  Gouger  for 
the  said  office,  contrary  to  the  form  of  the  act  of  the  geneml 
assembly  in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Pennsylvania. 

"  And  the  Grand  Inquest,  aforesaid,  upon  their  respective 
oaths  and  affirmations  aforesaid,  do  further  present,  That  the 
said  William  L.  Gouger,  afterwards,  to  wit :  On  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdiction 
of  this  court,  the  said  William  L.  Gouger,  being  then  and  there 
a  candidate  for  the  office  of  county  chairman  of  the  Republican 
party  in  the  said  county  of  Moutour  at  a  nominating  election 
or  delegate  election  to  be  held  by  the  qualified  electors  of  the 
said  party  in  the  county  aforesaid,  on  the  day  aforesaid  for  the 
purposes  aforesaid,  the  said  Gouger  then  and  there  unlawfully, 
wilfully,  maliciously  and  corruptly  did  directly  offer  and  prom- 
ise to  give  to  Edward  L.  White,  the  said  White  being  then 
and  there  *a  qualified  elector  and  entitled  to  vote  at  the  said 
nominating  election  of  the  said  Republican  party,  the  sum  of 
five  dollars  in  money  as  a  gift  or  reward,  on  condition  that  the 
said  elector  should  use  his  influence  at  the  said  nominating  or 
delegate  election  so  that  the  said  William  L.  Gouger  should 
be  voted  for  and  not  voted  against  and  that  David  Ruckle 
being  then  and  there  a  rival  candidate  for  the  said  office  should 
not  be  voted  for  at  the  said  nominating  election  or  delegate 
election  of  the  said  Republican  party,  contrar}'  to  the  form  of 
the  act  of  the  general  assembly  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania. 

''And  the  Gmnd  Inquest,  aforesaid,  upon  their  respective  oaths 
and  affirmations  aforesaid,  do  further  present,  That  afterwards, 


Digitized  by  VjOOQIC 


222  COMMONWEALTH,  AppeUant,  v.  GOUGER. 

Statement  of  Facts.  [21  Pa.  Superior  Ct. 

to  wit:  On  the  thirtieth  day  of  July,  in  the  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
the  said  William  L.  Gouger,  being  then  and  there  a  candidate 
for  the  office  of  county  chairman  of  the  Republican  party  in 
Montour  county,  at  a  nominating  election  or  delegate  election 
to  be  held  by  the  qualified  electors  of  the  Republican  party  at 
the  county  aforesaid,  the  places  aforesaid,  and  for  the  purposes 
aforesaid,  and  on  the  day  aforesaid,  unlawfully,  wilfully,  mali- 
ciously and  corruptly  did  directly  offer  and  promise  to  give  to 
one,  Hariy  E.  Seidel,  a  qualified  elector,  residing  in  the  second 
ward  of  Danville  and  entitled  to  vote  at  the  said  nominating 
election  or  delegate  election  of  the  said  Republican  party,  the 
sum  of  five  dollars  in  money,  and  a  day's  wages,  being  also  a 
consideration  in  money,  as  a  gift  or  reward,  and  on  condition 
that  the  said  Harry  E.  Seidel  would  use  his  influence  at  the 
said  nominating  or  delegate  election  so  as  to  procure  him  the 
said  Gouger  to  be  voted  for  at  the  said  election  for  the  said 
office  of  county  chairman  of  the  Republican  party  in  Montour 
county,  contrary  to  the  form  of  the  act  of  the  general  assembly 
in  such  case  made  and  provided  and  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Pennsylvania. 

''  And  the  Grand  Inquest  aforesaid,  on  their  respective  oaths 
and  affirmations  aforesaid,  do  further  present,  that,  afterwards, 
to  wit :  On  the  thirtieth  day  of  July,  in  the  year  aforesaid,  at 
the  county  aforesaid  and  within  the  jurisdiction  of  this  court, 
the  said  William  L.  Gouger,  being  then  and  there  a  candidate 
for  the  office  of  county  chairman  of  the  Republican  party  in  Mon- 
tour county,  at  a  nominating  election  or  delegate  election  to  be 
held  by  the  qualified  electors  of  said  Republican  party  on  the  sec- 
ond day  of  August,  in  the  year  aforesaid,  at  the  county  aforesaid, 
and  the  several  precincts  aforesaid  and  for  the  purposes  aforesaid 
with  force  and  arms,  unlawfully,  wilfully  and  maliciously  and  cor- 
ruptly did  directly  offer  and  promise  to  give  to  the  said  Harry  E. 
Seidel,  he  being  then  and  there  an  elector  and  entitled  to  vote 
at  the  said  nominating  election  of  the  said  party,  the  sum  of 
five  doUors  in  money,  and  his  day^s  wages,  being  also  a  valua- 
ble consideration  in  money,  as  a  gift,  or  reward,  on  condition 
that  he  the  said  elector  would  use  his  influence  for  the  said 
William  L.  Gouger  at  the  said  nominating  election  or  delegate 
election  so  as  to  procure  him  the  said  William  L.  Gouger  to  be 
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voted  for  at  the  said  election  and  to  use  his  influence  against 
David  Ruckle,  the  said  Ruckle  being  then  and  there  a  rival 
candidate  for  the  said  oflBce  of  county  chairman  to  prevent  the 
election  of  the  said  David  Ruckle  at  the  said  election  and  nom- 
inating convention,  contrary  to  the  form  of  the  act  of  the  gen- 
eral assembly  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  commonwealth  of  Pennsylvania. 

"  And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths 
and  aflBrmations  aforesaid,  do  further  present,  that,  afterwards, 
to  wit :  on  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
and  within  the  jurisdiction  of  this  court,  the  said  William  L. 
Gouger,  being  then  and  there  a  candidate  for  the  oflBce  of 
county  chairman  of  the  Republican  party  in  Montour  county, 
at  a  delegate  election  to  be  held  by  the  qualified  electors  of  the 
said  party,  at  the  county  aforesaid,  in  the  voting  districts  afore- 
said, on  the  second  day  of  August,  in  the  year  aforesaid,  and 
for  the  purposes  aforesaid,  with  force  and  arms,  then  and  there 
on  the  said  thirtieth  day  of  July,  unlawfully,  wilfully,  ma- 
liciously and  corruptly  did  by  offer  and  promise  of  money,  to 
wit :  The  sum  of  five  dollars  and  a  day's  wages  endeavor  to 
influence  Harry  E.  Seidel  in  the  discharge  and  performance  of 
his  duty  and  obligation  pertaining  to  his  oflBce,  the  said  Hariy 
E.  Seidel  being  then  and  there  a  member  of  the  county  com- 
mittee or  executive  committee  of  the  Republican  party  of  Mon- 
tour county  for  the  second  ward  of  Danville,  in  said  county, 
and  by  virtue  of  his  said  oflBce  being  then  and  there  a  member  of 
the  election  board  at  the  said  nominating  election  and  delegate 
election  and  exercising  supervision  and  control  thereof,  the  said 
William  L.  Gouger  well  knowing  the  premises,  and  then  and 
there  endeavoring  unlawfully  and  corruptly  to  influence  the 
said  Harry  E.  Seidel,  as  a  member  of  the  said  executive  com- 
mittee to  have  the  vote  of  the  said  ward  cast  and  counted  in 
his  favor  for  the  said  office  of  county  chairman  and  against  his 
rival  David  Ruckle  at  the  said  election,  contrary  to  the  form 
of  the  act  of  the  general  assembly  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania. 

**  And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths 
and  aflBrmations,  aforesaid,  do  further  present,  that  afterwards, 
to  wit ;  On  the  firat  day  of  August,  in  the  year  aforesaid,  at  the 
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county  aforesaid,  and  within  the  jurisdiction  of  this  court,  the 
said  William  L.  Gouger,  being  then  and  there  a  candidate  for 
the  office  of  county  chairman  of  the  Republican  party  of  Mon- 
tour county  at  a  nominating  election  to  be  held  by  the  qualified 
electoi's  of  the  said  party  in  said  county  at  the  several  voting 
districts  or  precincts  aforesaid,  on  the  second  day  of  August, 
in  the  year  aforesaid  and  for  the  purposes  aforesaid,  then  and 
there  unlawfully,  wilfully  and  corruptly,  with  force  and  arms, 
did  offer  and  promise  to  give  five  dollars  in  money  as  a  gift  or 
reward,  to  one  James  Bitler,  the  said  Bitler  being  then  and 
there  a  qualified  elector  residing  in  Anthony  township,  in  said 
county  and  entitled  to  vote  in  said  district  at  said  nominating 
or  delegate  election,  on  condition  that  said  elector  would  use 
his  influence  at  the  said  nominating  or  delegate  election  in  favor 
of  him  the  said  Gouger  to  carry  the  township  at  the  said  elec- 
tion for  him  and  procure  him  to  he  voted  for  and  against  his 
rival  for  the  said  office,  David  Ruckle,  he  the  said  Ruckle  being 
then  and  there  a  candidate  for  the  said  oflBce  of  county  chair- 
man, contrary  to  the  form  of  the  act  of  the  general  assembly 
in  such  case  made  and  provided  and  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Pennsylvania. 

"  And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths 
and  aflBrmations  aforesaid,  do  further  present,  that  afterwards, 
to  wit:  On  the  first  day  of  August,  in  the  year  aforesaid,  at 
the  county  aforesaid  and  within  the  jurisdiction  of  this  court, 
the  said  William  L.  Gouger*  being  then  and  there  a  candidate 
for  the  office  of  county  chairman  of  the  Republican  party  in 
Montour  county,  at  a  delegate  election  to  be  held  by  the  qualified 
electors  of  said  party  at  the  several  voting  districts  and  pre- 
cincts throughout  said  county,  on  the  second  day  of  August,  in 
the  year  aforesaid,  for  the  purposes  aforesaid,  the  said  Gouger, 
then  and  there,  with  force  and  arms,  unlawfully,  wilfully, 
maliciously  and  corruptly  did  offer  and  promise  to  give,  as  a 
gift  or  reward,  to  one  William  Robinson,  a  resident  of  Wash- 
ington ville,  in  said  county,  and  a  qualified  elector  entitled  to 
vote  at  said  Republican  nominating  or  delegate  election  the 
emolument  and  office  of  postmaster  of  the  borough  of  Wash- 
ingtonville,  on  condition  that  lie  the  said  elector  would  use  his 
influence  at  the  said  nominating  or  delegate  election  to  procure 
him  the  said  Gouger  to  be  voted  for  at  the  said  election  and 
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nominating  convention  of  the  said  Republican  party  for  the 
said  office  of  county  chairman,  contrary  to  the  form  of  the 
act  of  the  general  assembly  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania. 

'*And  the  Grand  Inquest  aforesaid,  upon  their  respective  oaths 
and  affirmations  aforesaid,  do  further  present,  that  on  the 
thirtieth  day  of  July,  in  the  year  aforesaid,  at  the  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  and  at  divers 
other  times  prior  to  the  second  day  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  one,  the  said  William 
L.  Gouger,  being  then  and  there  a  candidate  for  the  office  of 
county  chairman  of  the  Republican  party  in  said  county  at  a 
nominating  or  delegate  election  to  be  held  by  the  qualified 
electors  of  the  Republican  party,  in  said  county,  at  the  various 
voting  places  throughout  the  said  county  on  the  second  day  of 
August,  in  the  year  aforesaid,  and  being  then  and  there  such 
candidate,  the  said  William  L.  Gouger,  with  force  and  arms, 
unlawfully,  wilfully  and  corruptly  did  offer  and  promise  money, 
situations,  appointments,  offices,  emoluments  and  other  valu- 
able things  as  gifts  and  rewards  on  condition  that  certain 
electors  of  the  said  Republican  party,  and  entitled  to  vote  at 
said  election,  to  wit:  Edward  L.  White,  Harry  E.  Siedel,  James 
Bitler,  William  Robinson  and  divera  other  electors  whose 
names  are  to  the  grand  jurors  unknown,  should  vote  and  use 
their  influence  to  procure  him  the  said  Gouger  to  be  voted  for 
at  the  said  election  for  the  said  office  of  county  chairman,  and 
knowingly  did  permit  and  procure  others  whose  names  are  to 
the  grand  jury  unknown  to  offer  and  promise  money,  offices 
and  other  valuable  things  as  gifts  or  rewards  on  condition  and 
for  the  purpose  that  the  said  elector  to  whom  the  said  promises 
were  made  should  use  their  influence  and  procure  the  said 
William  L.  Gouger  to  be  voted  for  at  the  said  nominating  or 
delegate  election  for  the  said  office  of  county  chairman  of  the 
Republican  party  of  Montour  county,  contrary  to  the  form  of 
the  act  of  the  general  assembly  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania." 

The  court  quashed  the  indictment. 
Vol.  XXI — 16 
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Thomas  C.  Welshy  district  attorney,  and  James  Scarlet^  for 
appellant. 

Edward  Say  re  Oearhart  and  H.  M.  Hinckley^  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  13, 1902 : 

This  is  an  appeal  from  an  order  quashing  an  indictment 
containing  nine  counts.  It  is  contended  that  this  was  an  in- 
terlocutory order  from  which  no  appeal  lies,  because  it  was 
coupled  with  an  order,  made  on  the  district  attorney's  motion, 
directing  the  defendant  to  give  bail  for  his  appearance  at  the 
next  term.  This  position  is  not  tenable.  The  order  was 
final  although  it  did  not  have  the  effect  of  an  acquittal  of  the 
defendant.  Holding  him  to  bail  to  answer  a  new  indictment 
based  on  the  same  information  and  commitment  or  to  answer 
the  present  indictment  in  case  of  reversal  did  not  change  the 
nature  of  the  order.  See  Commonwealth  v.  Bartilson,  85  Pa. 
482. 

All  of  the  counts  of  the  indictments  were  evidently  intended 
to  be  drawn  under  the  Act  of  June  8,  1881,  P.  L.  70,  entitled 
"An  act  to  prevent  bribery  and  fraud  at  nominating  elections, 
nominating  conventions,  returning  boards,  county  or  executive 
committees,  and  at  election  of  delegates  to  nominating  conven- 
tions, in  the  several  counties  in  this  commonwealth." 

The  indictment  alleges  genemlly,  that  at  a  nominating  or 
delegate  election,  commonly  known  as  a  primary  election,  held 
by  the  qualified  electors  of  the  Republican  party  at  the  several 
voting  districts  and  precincts  of  the  county,  the  defendant  and 
David  Ruckle  were  rival  candidates  for  the  office  of  county 
chairman  of  said  party,  that  ballots  were  cast  for  each  of  them 
by  the  qualified  electors  at  the  said  election,  and  that  the  de- 
fendant was  returned  and  elected  to  the  office. 

Four  of  the  counts  allege  that  offers  and  promises  of  bribes 
were  made  by  the  defendant  to  four  different  electors  of  four 
different  districts,  on  condition,  in  the  case  of  one  elector,  that 
he  should  cast  his  vote  at  the  election  above  referred  to  for  the 
defendant  for  the  office  of  county  chairman,  and,  in  the  case  of 
each  of  the  other  electors,  that  he  should  use  his  influence  at 
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the  same  election  in  favor  of  the  election  of  the  defendant  to 
that  office.  In  short,  these  counts  charge  bribery  or  attempted 
bribery  of  electors  at  an  election  of  an  officer  of  a  party  organ- 
ization by  direct  vote  of  the  qualified  electors  of  the  party. 
Upon  appeal  from  an  order  quashing  the  indictment,  we  must 
assume  that  it  correctly  describes  the  nature  of  the  election,  to 
influence  which  the  bribes  were  offered  or  promised.  Tlie 
fact  that  a  primary  election  for  the  nomination  of  candidates 
for  public  offices  to  be  filled  at  the  ensuing  general  election  was 
held  at  the  same  times  and  places  and  by  the  same  officers  at 
which  and  by  whom  the  election  of  county  chairman  was  held 
cannot  affect  the  question  for  decision.  The  remaining  counts, 
excepting  the  sixth,  are  of  the  same  nature,  and  need  not  be 
noticed,  further  than  to  say,  that  if  the  four  counts  just  re- 
ferred to  cannot  be  sustained,  neither  can  they. 

Do  these  counts  charge  indictable  offenses  ?  The  determina- 
tion of  this  question  requires  us  to  construe  the  1st  section  of 
the  act  of  1881. 

Taking  bribes  by  electors  and  corruptly  influencing  or  in- 
timidating electors  were  offenses  punishable  under  the  Penal 
Code  of  1860,  and  earlier  statutes.  Speaking  of  these  provi- 
sions the  revisers  said :  ^'  The  50th  and  51st  sections  will  be 
found  to  be  amendments  of  existing  laws  punishing  the 
bribery  of  electors ;  a  crime  which  saps  the  very  foundation  of 
our  entire  political  system ;  substantially,  they  are  the  same  as 
the  122d  and  123d  sections  of  the  Act  of  July  2, 1839,  P.  L.  546, 
except  that  the  offenses  have  been  more  precisely  defined  and 
the  punishments  thereof  made  to  bear  a  more  just  relation  to 
the  enormity  of  the  crimes:"  Report  on  the  Penal  Code,  20. 
It  is  apparent,  however,  that  these  provisions  related  to  the 
election  of  public  officers,  and  so  far  as  we  are  aware  were 
never  understood  to  apply  to  primary  elections.  This  was  the 
view  taken  by  the  Supreme  Court  in  Commonwealth  v.  Wells, 
110  Pa.  463,  where  the  subject  of  the  application  to  primary 
elections  of  the  provisions  of  the  act  of  1839  relative  to  wager- 
ing upon  the  result  of  *'any  election  within  this  common- 
wealth "  was  under  consideration.  See,  also,  Leonard  v.  Com- 
monwealth, 112  Pa.  607,  at  p.  623.  But  as  was  forcibly 
declared  by  Mr.  Justice  Paxson  in  the  case  last  cited,  **  many 
of  the  frauds  which  affect  elections,  and  sometimes  thwart 
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the  will  of  the  people,  are  perpetrated  in  what  may  be  termed 
the  preliminary  stages  of  the  election ;  in  those  proceedings  by 
means  of  which  candidates  are  selected  for  the  people  to  vote 
for  at  the  general  election."  In  another  part  of  the  opinion  he 
says :  ^'  In  many  portions  of  the  state,  as  is  well  known,  a 
nomination  by  a  convention  of  one  of  the  parties  is  practically 
the  equivalent  of  an  election ;  in  some  instances  it  is  the  pre- 
cise equivalent,  as  in  the  case  where  there  are  two  persons  to 
elect,  and  the  elector  is  allowed  by  law  to  vote  for  but  one." 
But,  even  leaving  out  of  view  these  special  instances  in  which 
the  influence  of  the  primary  elections  is  the  most  potent,  it  is 
plain,  that  in  a  state,  where,  as  a  rule,  public  officers  are 
selected  from  amongst  candidates  nominated  by  political  par- 
ties, statutory  provisions  were  not  wholly  adequate  for  the 
suppression  of  bribery,  and  the  prevention  of  its  influence  upon 
the  selection  of  public  officers,  which  did  not  include  the 
bribery  of  delegates  to  nominating  conventions  and  the  bribery 
of  the  electors,  who,  by  direct  vote,  or  through  delegates  chosen 
by  them,  nominate  the  candidates  to  be  voted  for.  As  we  have 
seen,  the  act  of  1860  did  not  include  this  form  of  bribery. 
The  act  of  1881  was  passed  to  remedy  this  and  other  defects 
in  existing  laws.  The  things,  which  the  1st  section  forbids 
'*  a  candidate  for  any  office  within  this  commonwealth  "  to  do, 
are  the  giving,  offering  or  promising  to  give,  and  the  procur- 
ing of  another  to  give,  offer  or  promise  to  give,  to  any  elector, 
any  gift  or  reward,  etc.,  "  on  condition  that  such  elector  shall 
cast,  give,  retain  or  withhold  his  vote,  or  use  his  influence  at  a 
nominating  election  or  delegate  election,  or  cast,  give  or  sub- 
stitute another  to  cast  or  give  his  vote  or  use  his  influence  at  a 
nominating  convention,  for  or  against  the  nomination  of  any 
particular  candidate  for  nomination,  so  as  to  procure  such  per- 
son to  be  voted  for,  at  any  election  to  take  place."  The  mani- 
fest purpose  of  the  legislature  was  to  prevent  bribery  in  th« 
nomination  of  candidates  to  be  voted  for  at  a  subsequent  elec- 
tion, and  to  carry  out  this  purpose  this  section  was  so  framed 
as  to  apply  to  cases  where,  by  the  rules  of  a  party,  its  caudi- 
dates  for  public  office  are  nominated  by  direct  vote  of  the 
electors  of  the  party,  as  well  as  to  cases  where  they  are  nomi- 
nated by  a  convention  of  delegates.  As  would  be  expected  from 
a  reading  of  the  title  of  the  act,  the  section  relates  to  bribery, 
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at  "nominating  elections,"  at  "nominating  conventions,"  and 
at  the  "  election  of  delegates  to  nominating  conventions/'  and 
we  can  find  nothing  in  the  body  of  the  act  which  clearly  shows 
that  the  legislature  intended  the  section  to  have  a  broader  scope 
than  is  indicated  by  the  title,  and  to  apply  to  an  election  of 
officers  of  a  party  organization  by  direct  vote  of  the  qualified 
electors  of  the  party.  We  fully  appreciate  the  force  of  what 
the  commonwealth's  counsel  say  as  to  the  importance  to  the 
whole  body  politic  of  placing  the  same  safeguards  around  such 
an  election  as  this  section  provides  for  the  prevention  of  bribery 
at  nominating  elections,  delegate  elections  and  nominating  con- 
ventions. Speculation  as  to  whether  the  omission  of  the  legis- 
lature to  do  so  was  the  result  of  accident  or  was  intentional 
would  not  be  profitable  ;  for  in  either  case  the  omission  is  not 
one  which  the  courts  may  supply  by  construction. 

In  a  statute  the  meaning  of  words  may  be  this  or  that,  ac- 
cording to  the  subject,  context  and  other  particular  circum- 
stances. The  province  of  the  courts  is  to  determine  the  mean- 
ing the  legislature  intended  them  to  have.  The  rule  of  strict 
construction  in  favor  of  the  accused  is  not  violated  by  giving 
the  words  a  reasonable  meaning,  according  to  the  sense  in 
which  they  were  intended,  even  though  in  a  different  connec- 
tion a  more  restricted  meaning  would  be  ascribed  to  them. 
"Strict  construction  is  not  the  same  thing  as  construing  every- 
thing to  defeat  the  action,"  or,  we  may  add,  the  prosecution. 
"  This  is  not  what  is  meant  by  the  expression :"  Thompson, 
J.,  in  Bartolett  v.  Achey,  88  Pa.  273.  In  the  construction  of 
statutes  it  may  sometimes  become  necessary  to  transpose  words 
or  even  to  supply  or  strike  out  a  word  which  the  context  shows 
was  omitted  or  inserted  by  mistake.  Instances  are  not  lack- 
ing in  the  reports  where  this  has  been  done  in  order  to  effect- 
uate the  intention  of  the  legislature.  But  where  an  enactment 
is  plain  and  sensible,  and,  according  to  any  meaning,  broad  or 
narrow,  popular  or  technical,  which  may  be  ascribed  to  the 
words,  does  not  apply  to  the  case  in  hand,  it  is  not  permissible 
for  the  courts  to  add  or  omit  words,  in  order  to  make  it  so 
apply,  even  though  it  may  be  clear  to  them  that  the  case  is  as 
fuUy  within  the  mischief  to  be  remedied  as  the  cases  provided 
for.  This  would  be,  not  to  construe,  but  to  amend  the  law, 
which    is  within  the    exclusive   province   of  the  legislature. 


Digitized  by  CjOOQIC 


280  COMMONWEALTH,  Appellant,  v.  GOUGBR. 

OpiDion  of  the  Court.  [21  Pa.  Saperior  Ct 

**  Whatever  may  have  been  the  legislative  thought,  no  ambi- 
guity exists  in  what  they  have  said,  and  where  the  words  of  a 
statute  are  plainly  expressive  of  an  intent,  the  interpretation 
must  be  in  accordance  therewith :"  Thompson,  J.,  in  Bradbury 
V.  Wagenhorst,  54  Pa.  180.  The  rule  of  strict  construction, 
which  is  applicable  here,  requires,  at  least,  that  no  case  shall 
fall  within  a  penal  statute  which  does  not  comprise  all  the  ele- 
ments which,  whether  morally  material  or  not,  are  in  fact  made 
to  constitute  the  offense  as  defined  by  statute :  Endlich  on  In- 
terpretation of  Statutes,  sec.  334.  Hawkins  states  the  rule  thus: 
"  No  parallel  case,  which  comes  within  the  same  mischief,  shall 
be  construed  to  be  within  the  purview  of  it  (the  statute),  un- 
less it  can  be  brought  within  the  meaning  of  the  words : "  2 
Hawkins,  P.  C.  (Curw.  ed.)  p.  188,  sec.  16.  Therefore  if  a  case 
is  fully  within  the  mischief  to  be  remedied,  and  is  even  of  the 
same  class  and  within  the  same  reason  as  other  cases  enum- 
emted,  still,  if  not  within  the  words,  construction  will  not  be 
permitted  to  bring  it  within  the  statute :  Bishop  on  Statutory 
Crimes,  sec.  220.  Courts  are  less  ready  to  extend  criminal 
statutes,  to  include  cases  within  the  mischief,  but  not  the 
words,  than  to  restrain  them  so  as  to  exclude  cases  within  the 
words,  but  not  the  mischief :  Rex  v.  Parker,  2  East  P.  C.  592. 
When  a  court  has  gone  to  the  verge  of  its  powers  of  construc- 
tion, there  will  some  times  remain  what  is  termed  a  casus 
omissus — a  case  within  the  mischief  to  be  remedied  and 
possibly  within  the  general  intent  of  the  legislature  as  disclosed 
by  the  act— and  yet  not  provided  for  therein.  In  such  case 
the  legislature  alone  can  cure  the  defect.  See  Bishop  on 
Statutory  Crimes,  sec.  146.  Applying  these  familiar  principles 
to  the  case  in  hand,  we  are  compelled  to  hold  that  the  counts 
thus  far  discussed  do  not  charge  offenses  made  punishable  by 
the  act  of  1881,  supra. 

The  sixth  count  was  evidently  intended  to  be  drawn  under 
the  second  paragraph  of  the  6th  section  of  the  act,  which 
makes  it  a  misdemeanor  for  any  person,  whether  a  candidate 
for  office  or  not,  by  the  offer  or  promise  of  money,  office,  ap- 
pointment, employment,  testimonial,  reward  or  other  thing  of 
value,  or  by  threats  or  intimidation — we  quote  from  the  Ian. 
guage  of  the  act — to  *'  endeavor  to  influence  a  member  of  a 
county  or  executive  committee  of  any  party,  a  judge  or  clerk 
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of  any  return  board,  in  the  discharge,  performance  or  nonper- 
formance of  any  act,  duty  or  obligation  pertaining  to  such 
oflBce.'*  This  count  charges  that  Harry  E.  Seidei  was  a  member 
of  the  county  or  executive  committee  of  the  Republican  party 
of  Montour  county  for  the  second  ward  of  Danville,  that  by 
virtue  of  his  said  office  he  was  a  member  of  the  election  board 
of  the  said  ward  at  the  primaiy  election  held  on  August  2, 
1901,  and  as  such  exercised  supervision  and  control  thereof, 
and  that,  prior  thereto,  the  defendant,  by  the  offer  and  promise 
of  money  endeavored  unlawfully  and  corruptly  to  influence 
Seidei  ^'as  a  member  of  the  said  executive  committee  to  have 
the  vote  of  the  said  ward  cast  and  counted  in  his  favor  for  the 
said  office  of  county  chairman  and  against  his  rival  David 
Ruckle  at  the  said  election."  That,  to  offer  a  bribe  to  a  mem- 
ber of  a  county  or  executive  committee  of  a  party,  whose  duty 
as  such  officer  is  to  conduct  a  party  primary  in  a  particular 
district,  to  have  the  vote  of  that  district  at  such  election  counted 
for  a  particular  candidate  for  office  in  the  organization  is 
made  a  misdemeanor  by  this  section,  and  that  this  offense  is 
charged  with  substantial  accuracy  in  the  sixth  count  of  the 
indictment  cannot  be  seriously  questioned.  A  member  of  an 
election  board  who  upon  the  promise  of  a  bribe  undertakes  to 
use  his  influence  as  such  officer  to  have  the  vote  of  his 
district  cast  and  counted  for  a  particular  candidate  is  not  in  a 
condition  of  mind  to  perform  tlie  duties  devolving  upon  him 
"impartially  and  faithfully,"  as  his  oath  requires.  The  pur- 
pose of  this  section  is  to  prevent  candidates,  as  well  as  others, 
from  subjecting  him  to  a  temptation  which  may  be  more  potent 
than  his  oath.  Nor  is  there  such  variance  between  the  indict- 
ment and  the  information,  or,  indeed,  between  the  indictment 
and  the  evidence  given  at  the  preliminary  hearing,  as  shown 
by  the  transcript,  as  would  warrant  the  quashing  of  this  count 
upon  the  ground  that  it  required  the  defendant  to  answer  a 
charge  for  which  he  was  not  arrested  or  held  to  bail.  An  in- 
dictment need  not  conform  precisely  with  the  phraseology  of 
the  information,  provided  the  offense  charged  is  the  same  in 
substance.  Of  such  a  case  the  present  chief  justice  said: 
"  The  fact  that  the  information  did  not  contain  as  full  and 
specific  a  statement  of  the  offense  as  the  indictment  did, 
furnished  no  ground  for  quashing  the  latter  or  either  count  of 
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it  If  there  was  room  for  surprise  an  application  for  time  to 
meet  the  graver  charge  would  have  been  allowed :  "  Common- 
wealth V.  Carson,  166  Pa.  179.  We  need  not  take  up 
further  time  and  space  in  the  discussion  of  this  question,  for 
it  was  not  claimed  in  the  reasons  assigned  in  support  of  the 
motion  to  quash  that  this  count  is  not  supported  by  the  infor- 
mation. When  the  learned  judge  said  that  the  indictment 
contained  charges  which  were  not  preferred  before  the  com- 
mitting magistrate  he  evidently  referred  to  those  counts  to 
which  this  objection  was  specifically  made,  and  not  to  the  sixth 
count. 

It  is  urged  that  even  if  each  of  the  counts,  as  a  separate  in- 
dictment, would  be  good,  yet  the  indictment  as  a  whole  was 
bad  because  of  the  joinder  therein  of  several  distinct  offenses. 
We  cannot  assent  to  this  proposition.  It  is  well  settled  that 
it  cannot  be  objected  in  error,  or  on  demurrer  or  in  arrest  of 
judgment  that  two  or  more  offenses  of  the  same  nature  on 
which  the  same  or  similar  judgment  may  be  given  are  con- 
tained in  different  counts  of  the  same  indictment :  Common- 
wealth V.  Gillespie,  7  S.  &  R.  469 ;  Harman  v.  Commonwealth, 
12  S.  &  R.  69 ;  Commonwealth  v.  Sylvester,  Brightly's  Rep. 
331 ;  Henwood  v.  Commonwealth,  52  Pa.  424 ;  Commonwealth 
V.  Birdsall,  69  Pa.  482  ;  Commonwealth  v.  Stahl,  1  Pa.  Supe- 
rior Ct.  496.  See  also  Stevick  v.  Commonwealth,  78  Pa.  460  ; 
Hunter  v.  Commonwealth,  79  Pa.  608 ;  Staeger  v.  Common- 
wealth, 103  Pa.  469 ;  Commonwealth  v.  Rockafellow,  8  Pa. 
Superior  Ct.  588,  596 ;  Commonwealth  v.  Liebtreu,  1  Pears. 
107.  As  to  quashing  an  indictment  for  this  cause,  some  of 
the  earlier  decisions  made  a  distinction  between  felonies  and 
misdemeanors.  But  as  all  of  the  offenses  which  this  indict- 
ment charges  are  misdemeanors,  we  are  not  required  to  con- 
sider to  what  extent  this  distinction  is  still  recognized.  It 
is  further  to  be  noticed  that  the  distinct  acts  charged  in  the 
several  counts  of  the  indictment  were  not  unrelated  in  nature, 
purpose  or  effect.  All  of  them  are  alleged  to  have  been  com- 
mitted to  influence  the  same  election  and  to  accomplish  a  single 
result,  namely,  the  election  of  the  defendant  to  the  office  of 
county  chairman.  Such  being  the  case,  it  is  clear,  both  upon 
reason  and  upon  authority,  that  the  inclusion  of  these  charges 
in  several  distinct  counts  of  the  same  indictment  was  not  such 
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misjoinder  as  would  make  it  necessary  or  proper  for  the  pro- 
tection of  the  defendant  to  quash  the  indictment:  Chitty,  Crim. 
L.  254 ;  1  Bishop,  Grim.  Proc.  sec.  452 ;  1  Whart.  Crim.  L. 
(7th  ed.)  sec.  414 ;  Commonwealth  v.  Gillespie,  7  S.  &  R.  469, 
476.  It  is  to  be  observed  further,  that  the  court  did  not  quash 
the  indictment  upon  this  ground. 

One  other  objection  remains  to  be  noticed.  The  information 
charged  the  making  of  offers  or  promises  of  bribes  to  three  dif- 
ferent electors,  naming  them,  and  the  making  of  similar  offers 
and  promise  to  divers  electors,  whose  names  were  not  given. 
At  the  hearing  before  the  committing  magistrate,  as  stated  in 
his  transcript,  no  evidence  was  offered  other  than  that  which 
appertained  to  two  of  the  electors  specifically  named,  but  the 
transcript  does  not  clearly  and  unequivocally  show  that  the 
charge  as  to  the  other  electors  was  withdrawn  by  the  prose- 
cutor or  dismissed  by  the  magistrate.  The  indictment,  as  we 
have  seen,  charges  the  making  of  offers  or  promises  of  bribes  to 
the  two  electors  last  referred  to,  to  one  elector  specifically 
mentioned  in  the  information,  but  as  to  whom  no  evidence  was 
given  at  the  preliminary  hearing  and  to  another  elector  who 
was  not  specifically  mentioned  by  name  in  the  information. 
Five  months  elapsed  between  the  finding  of  the  indictment  and 
the  motion  to  quash,  and  in  the  mean  time  the  cause  was  twice 
continued. 

Strictly  speaking  the  two  counts  last  referred  to  do  not  con- 
tain charges  not  preferred  before  the  magistrate,  and  it  would 
be  an  unwarranted  extension  of  the  rule  laid  down  in  Rowand 
V.  Commonwealth,  82  Pa.  405 ;  Commonwealth  v.  Green,  126 
Pa.  581,  and  kindred  cases,  to  make  the  sufficiency  of  the  evi- 
dence given  on  the  preliminary  hearing  the  test  by  which  to 
determine  the  validity  of  the  action  of  the  district  attorney  in 
sending  the  indictment  before  the  grand  jury.  But  be  that  as 
it  may,  viewing  the  information  as  a  whole,  and  giving  it  a 
reasonable  intendment,  and  looking  also  at  the  transcript,  the 
objection  under  consideration  was,  at  the  utmost,  valid  as  to 
the  seventh,  eighth  and  ninth  counts  only. 

It  has  been  said  that  if  there  be  one  good  count,  the  motion 
to  quash,  as  a  general  rule,  will  not  be  sustained.  In  a  case 
where  the  court  had  quashed  an  indictment  containing  two 
counts,  the  Supreme  Court,  in  reversing  the  order  and  reinstate 
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ing  the  indictment,  said :  '^  It  is  unnecessary  to  express  an  opin- 
ion on  the  first  count  of  this  indictment,  as  it  is  clear  the  second 
count  is  good :  "  Commonwealth  v.  McKisson,  8  S.  &  R.  420. 
But  the  rule  as  above  stated  is  not  unbending  and  does  not 
prevent  the  quashing  of  tlie  objectionable  counts.  *'  In  clear 
cases,  a  judge  may,  at  his  discretion,  quash  a  defective  count  in 
an  indictment  without  quashing  the  entire  indictment:" 
1  Whart.  Grim.  L.  (7th  ed.)  sec.  522.  It  does  not  follow  that 
because  a  count  is  quashed  a  subsequent  count,  referring  to  the 
day,  place,  person  or  property  described  in  the  bad  count  must 
also  be  quashed:  Commonwealth  v.  Kaas,  S  Brewst.  422.  In 
Commonwealth  v.  Bartilson,  85  Pa.  482,  where  the  entire  in- 
dictment was  quashed,  the  Supreme  Court  decided  that  the 
second  count  was  good  and  the  first  count  bad  and  reversed  the 
order  so  far  as  it  applied  to  the  second  count.  It  is  unneces- 
sary to  cite  other  authorities  upon  this  point.  The  rights  of 
the  defendant  in  this  case  would  have  been  fully  protected  by 
quashing  the  bad  counts,  leaving  the  good  count  or  counts  to 
stand.     We  think  the  order  should  have  been  so  qualified. 

The  order  so  far  as  it  relates  to  the  sixth  count  is  reversed, 
and  so  far  as  it  relates  to  the  other  counts  is  affirmed,  and  the 
record  is  remitted  to  the  court  below  with  a  procedendo. 


Rothwell  V.  California  Borough,  Appellant. 

Boroughs — Boiids — Repair  of  road  on  boundary  line  between  borough  and 
township. 

Where  the  center  line  of  a  road  is  the  boundary  line  between  a  borough 
and  a  township,  the  borough  is  charged  witli  the  duty  of  keeping  in  repair 
the  half  of  the  road  within  the  borough  lines,  but  it  cannot  make  any 
change  of  grade  of  its  own  half  of  tlie  road  so  us  to  interfere  with 
the  use  of  the  public  highway  in  its  entirety.  It  may,  however,  with 
the  acquiescence  and  consent  of  the  authorities  of  the  township  extend 
its  work  beyond  the  middle  of  the  road,  and  in  that  manner  discharge  its 
duty  to  maintain  the  highway.  In  such  a  case  the  question  whether  the 
work  should  or  should  not  be  can-led  beyond  the  center  line,  the  township 
consenting,  is  within  the  discretion  of  the  borough  authorities. 

In  an  action  ngainst  a  borough  to  recover  damage*  for  injuries  to  prop- 
erty caused  by  the  change  of  gi'ade  of  a  road,  the  center  line  of  which  is 
a  boundary  line  between  a  kK)roagb  and  a  township,  a  judgment  against 


Digitized  by  VjOOQIC 


ROTH  WELL  r.  CALIFORNIA  BORO.,  Appellant.      286 

2S4,  (1902).]  Syllabus— Charge  of  Court. 

the  borough  may  be  obtained  where  the  eyidence  submitted  to  the  jury 
tended  to  show  that  the  work  was  done  under  the  direction  of  the  borough 
street  commissioner,  and  was  paid  for  by  the  proper  borough  authorities. 
In  such  a  case  declarations  of  the  street  commissioner  made  while  acting 
within  the  scope  of  his  authority  in  doing  the  work  as  to  the  character  in 
which,  and  the  orders  under  which,  he  was  acting,  are  part  of  the  res 
gestA. 

Boad  laiv-— Change  of  grade — Interest. 

Where  in  a  road  case  the  lower  court  has  erroneously  directed  the  jury 
to  allow  interest,  the  appellate  court  will  permit  tlie  appellee  to  yield  the 
amount  by  which  the  verdict  was  so  increased  by  stiiking  off  the  amount 
of  the  interest. 

Argued  April  22, 1902.  Appeal,  No.  1,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T., 
1900,  No.  124,  on  verdict  for  plaintiff  in  case  of  Sidney  J. 
Rothwell  et  al.  v.  California  Borough.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porteb  and  W.  D.  Pobteb,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  injuries  to  property  caused 
by  change  of  grade  of  a  road. 

From  the  record  it  appeared  that  the  road  in  question  was 
the  boundary  line  between  the  borough  of  California  and  the 
township  of  East  Pike  Run.  The  evidence  tended  to  show 
that  the  borough  had  changed  the  grade  of  the  road  to  its  entire 
width. 

The  court  charged  in  part  as  follows : 

[It  could  not  be  contended  that  the  borough  authorities 
could  go  out  of  their  jurisdiction,  and  do  some  work  some 
place  and  damage  somebody  by  it,  and  that  the  party  who  was 
damaged  was  without  remedy  to  hold  them  responsible  as  a 
corporation,  because  they  had  not  passed  a  resolution  to  do 
that,  and  had  not  advertised  that  they  were  going  to  do  it,  that 
the  street  committee  would  employ  certain  men  to  do  it,  and 
to  go  through  all  that  formality,  because  they  were  doing  an 
unlawful  act.  The  pai-ties  injured  can  hold  responsible  under 
such  facts  whoever  they  catch  doing  the  work,  and  if  it  turns 
out  they  were  the  mere  agents,  servants  and  employees  of  the 
corporate  authority,  and  were  working  under  the  borough 
authority  to  do  this  work,  then  they  can  include  the  individ- 
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uals  who  actually  did  the  work ;  sue  them  along  with  the  cor- 
porate authorities;  or  they  can  drop  the  individuals  out  who 
actually  did  the  work,  and  sue  the  party  who  hired  them  to  do 
it,  who  was  the  paymaster,  the  party  whose  agents  and  em- 
ployees they  were.  [1] 

[And  so,  in  this  case,  if  you  should  find  that  the  street 
commissioner  of  California,  Mr.  Corrin,  was  acting  for  the 
borough  authorities,  not  on  his  own  individual  responsibility, 
but  was  acting  for  the  borough  of  California  in  his  capacity  of 
street  commissioner  or  regulator,  or  whatever  you  call  him,  and 
that  the  council  was  behind  him,  and  that  the  council  paid  for 
this  work,  why  then  the  proper  parties  would  be  in  court, 
that  is,  the  borough  authorities  of  California ;  and  you  could 
only  excuse  them,  or  find  that  they  were  not  the  proper  parties, 
where  the  evidence  failed  to  disclose  to  your  satisfaction,  or 
the  plaintiffs  have  failed  to  satisfy  you  by  the  weight  of  the 
evidence,  that  the  borough  of  California  had  anything  to  do 
with  it,  and  the  street  commissioner,  while  he  was  acting  as 
street  commissioner  of  the  borough  of  California,  of  his  own 
motion — not  theirs — had  gone  ahead  and  made  this  cut  without 
any  consultation  with  the  borough  authorities  at  all.  Under 
circumstances  of  that  kind  we  hardly  think  the  law  would  say 
that  the  municipality  should  be  held,  but  the  individual  street 
commissioner.  But,  if  you  should,  in  addition  to  the  street 
commissioner  doing  this,  find  that  the  borough  paid  for  the 
work,  or  paid  part  of  it,  then  we  think,  gentlemen,  that  you 
would  be  warranted  in  finding  that  the  borough  authorities  were 
behind  this  improvement,  and  to  such  an  extent  as  to  make  them 
responsible  under  the  law  for  any  damages  that  they  had  occa- 
sioned an  individual  property  owner  or  owners.]  [2] 

[If  you  should  find,  gentlemen,  that  the  borough  of  Cali- 
fornia was  the  responsible  party  here,  under  all  the  instructions 
we  have  already  given  you  on  the  law  on  that  subject,  and  you 
find  that  the  plaintiffs  have  been  damaged  by  their  action  in 
the  particular  complained  of,  then  you  would  proceed  to  assess 
the  damages  under  the  rule  that  we  have  already  laid  down, 
and  give  them  whatever  sum,  in  your  judgment  under  all  the 
evidence,  you  think  they  are  entitled  to  as  damages.  And  in 
an  action  of  this  kind  you  may  include  interest  from  the  time 
that  the  damages  were  sustained,  because  if  they  were  damaged 
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in  September  of  1898,  then  they  ought  to  have  had  the  money 
then,  but  they  do  not  get  it  all  till  you  find  it  for  them,  and 
they  would  be  entitled  to  interest  upon  it  from  the  time  they 
should  have  had  it;  but,  you  find  for  whatever  you  think  they 
are  entitled  to  receive,  if  you  find  they  are  damaged,  in  a  lump 
sum,  including  the  interest  for  the  detention  of  it,  if  they  were 
entitled  to  it  at  a  particular  date  prior  to  now.]   [3] 

Verdict  and  judgment  for  plaintiff  for  $1,161.  Defendant 
appealed. 

Errors  assigned  were  (1-3)  above  instructions,  quoting  them. 

Boyd  Crumrine^  with  him  E,  E.  Crumrine^  for  appellant. — A 
borough  cannot  be  made  liable  for  a  trespass  by  its  oflBcers  and 
employees,  for  it  has  no  power  or  duty  to  authorize  a  trespass 
to  be  committed  :  Bethan  v.  Philadelphia,  196  Pa.  302 ;  Elliott 
V.  PhUadelphia,  75  Pa.  347 ;  Boyd  v.  Ins.  Patrol,  113  Pa.  278 ; 
Chartiers  Twp.  v.  Laugdon,  114  Pa.  541. 

When  the  employees  of  a  municipality  grade  a  road  out  in 
a  township  and  beyond  the  corporate  limits,  it  is  not  liable : 
Thayer  v.  Boston,  19  Pick.  511 ;  Pittsburg  v.  Grier,  22  Pa. 
54;  Erie  v.  Schwingle,  22  Pa.  388;  White  v.Boro.of  McKees- 
port,  101  Pa.  394. 

It  was  error  in  the  court  below  to  instruct  the  jury  that  if 
the  plaintiffs  were  damaged  in  September,  1898,  they  would  be 
entitled  to  interest  upon  the  amount  from  the  time  they  should 
have  had  it :  Plymouth  Twp.  v.  Graver,  125  Pa.  24  ;  Pennsyl- 
vania, etc.,  R.  R.  Co.  V.  Ziemer,  124  Pa.  560 ;  Reading,  etc., 
R.  R.  Co.  V.  Balthaser,  126  Pa.  1 ;  Klages  v.  Phila.  &  Reading 
Terminal  Co.,  160  Pa.  386. 

T.  F.  Birchy  with  him  A,  T.  Morgan  and  J.  W.  ^  A,  Donnan^ 
for  appellee. — Prima  facie,  a  municipal  corporation  is  not  liable 
for  the  trespass  and  wrongful  acts  of  its  officers,  though  done 
colore  officii ;  but  it  will  clearly  be  liable  therefor  where  the 
act,  if  not  wholly  ultra  vires,  was  expressly  authorized  by  the 
governing  body  of  the  corporation,  or  where,  without  special 
authority,  it  was  done  by  its  officers  in  the  scope  of  their  duty 
and  employment,  and  has  been  ratified  by  the  corporation :  White 
V.  Boro.  of  McKeesport,  101  Pa.  394. 
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The  authority  to  grade  and  pave  streets  is  among  the  implied 
powers  of  a  municipal  corporation :  Wliite  v.  Borough  of  Mc- 
Keesport,  supra ;  City  of  Williamsport  v.  Commonwealth,  84 
Pa.  493  ;  Barter  v.  Commonwealth,  3  P.  &  W.  253 ;  Dillon  on 
Munic.  Corp.  sec.  684. 

In  actions  for  unliquidated  damages,  whether  sounding  in 
tort  or  in  contract,  whenever  the  damages  are  to  be  assessed  on 
the  principle  of  compensation,  and  with  reference  to  a  definite 
standard,  such  as  market  value,  the  jury  may  give  additional 
damages  in  the  nature  of  interest :  Richards  v.  Citizens  Natural 
Gas  Co.,  130  Pa.  37  ;  Hewitt  v.  Pittsburg,  etc.,  R.  R.  Co.,  19 
Pa.  Superior  Ct.  304. 

Opinion  by  W.  D.  Pobter,  J.,  October  13, 1902: 
The  property  of  the  plaintiffs  was  situated  in  the  township 
of  East  Pike  Run  and  abutted  upon  a  public  road,  which  led 
through  the  borough  of  California  and  continued  out  through 
the  township.  In  front  of  the  property  of  the  plaintiffs  half 
of  the  highway,  longitudinally,  was  within  the  borough  and 
the  other  half  in  the  township,  the  boundary  being  the  center 
line  of  the  road.  This  proceeding  was  instituted  to  recover 
for  injuries  resulting  to  the  property  of  the  plaintiffs  from  a 
change  in  the  grade  of  the  road  by  the  officers  of  the  borough. 
No  objection  to  the  form  of  the  action  was  made  in  the  court 
below,  nor  has  that  question  been  argued  here,  and  for  that 
reason  we  do  not  deem  it  incumbent  upon  us  to  consider  it. 
The  learned  counsel  who  represented  the  appellant  has  confined 
his  argument  to  the  merits  of  the  case,  the  right  of  the  plain- 
tiffs to  recover,  under  the  evidence,  in  any  form  of  action. 
The  grounds  upon  which  he  seeks  to  reverse  the  judgment  are : 
(1)  That  there  was  no  evidence  to  warrant  a  finding  that  the 
work  was  done  under  the  authority  of  the  borough ;  (2)  that 
even  if  tlic  borough  authorities  procured  the  work  to  be  done 
it  was  not  within  the  scope  of  their  duties  and  the  borough 
was  not  liable  for  the  consequances ;  and  (3)  that  the  court 
charged  as  matter  of  law  that  the  plaintiffs  were  entitled  to 
recover  interest  from  the  time  the  work  was  done. 

A  number  of  witnesses  testified  as  to  the  manner  in  which  the 
grading  was  done  and  the  disposition  which  was  made  of  the 
material  taken  from  the  bed  of  the  road  by  using  it  in  grading 
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other  streets  within  the  borough.  It  was  admitted  that  the 
work  was  done  by  and  under  the  direction  of  the  street  com- 
missioner of  the  borough,  and  there  was  direct  evidence,  which 
was  not  contradicted,  that  the  work  was  paid  for  by  the  proper 
borough  authorities.  There  was  evidence  as  to  the  declara- 
tions of  the  borough  street  commissioner,  while  acting  within 
the  scope  of  his  authority  in  doing  the  work,  as  to  the  character 
in  which  and  the  orders  under  which  he  was  acting.  These 
declarations  were  evidence  as  part  of  the  res  gestae.  The  acts 
of  a  municipal  corporation  may  be  proved  otherwise  than  by  its 
records  or  other  written  document,  and  the  testimony  of  the 
witnesses  called  by  both  parties  in  the  court  below  was  such  as 
to  warrant  a  finding  that  the  work  was  done  by  authority  of 
the  borough:  Weir  v.  Plymouth  Borough,  148  Pa.  566; 
Bohan  v.  Avoca  Borough,  154  Pa.  404. 

The  borough  could  not  have  vacated  or  changed  the  location 
of  the  road  in  question :  Somerset  and  Stoystown  Road,  74 
Pa.  61 ;  South  Chester  Road,  80  Pa.  S70.  The  road  had  long 
been  used  as  a  public  highway  and  there  is  no  question  that  it 
had  been  located  and  opened  under  legal  authority.  The  Act 
of  April  1, 1834,  P.  L.  166,  imposes  upon  the  authorities  of 
a  borough  the  duty  to  open  such  parts  of  any  road  laid  out  by 
order  of  the  proper  court  as  are  within  the  borough  limits.  All 
public  roads  or  highways  are  required  by  law  to  be  constantly 
kept  in  repair,  which  duty  L9  to  be  discharged  by  each  munici- 
pality as  to  the  highways  within  its  limits.  The  authorities 
upon  whom  is  imposed  the  duty  to  open  a  road  laid  out  by 
order  of  the  court  are  vested  with  a  reasonable  discretion  to 
determine  the  amount  of  grading  necessary  to  accomplish  the 
result  The  order  of  the  court  fixes  the  location  of  the  road ; 
the  authorities  of  the  boroughs  and  townships  within  which  it 
is  located  cannot  change  the  location,  but  they  exercise  a  dis- 
cretion as  to  the  amount  of  cutting  and  filling  which  upon  that 
location  is  necessary  to  make  the  road  reasonably  safe  and  con- 
venient for  travel.  The  Act  of  April  3,  1851,  P.  L.  320, 
section  2,  expressly  delegates  to  boroughs  the  power  to  regu- 
late the  roads,  streets,  lanes,  etc.,  and  the  heights,  grades, 
widths,  slopes  and  forms  thereof,  "  and  they  shall  have  all  need- 
ful jurisdiction  over  the  same."  The  authority  to  grade  all 
streets  and  roads  within  the  corporate  limits  is  among  the  im- 
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plied  powers  of  a  municipality :  City  of  Williamsport  v.  Com- 
monwealth, 84  Pa.  493.  A  borough  may  lawfully  grade  that 
part  of  an  old  township  road  which  is  within  its  boundaiies : 
White  V.  Borough  of  McKeesport,  101  Pa.  394.  When  no 
specified  grade  has  been  fixed  by  the  borough,  but  changes  in 
the  actual  grade  of  a  street  are  made  from  time  to  time  in  re- 
pairing the  highway,  the  borough  is  answerable  for  the  injury 
to  property  resulting  from  such  changes :  New  Brighton  v. 
Peirsol,  107  Pa.  280.  In  repairing  a  public  road  municipal 
authorities  are  vested  with  a  discretion  to  make  such  changes 
in  the  grade  as  have  been  rendered  necessary  by  the  wear  of 
travel  and  the  actioiji  of  the  elements,  or  as  have  become  ex- 
pedient because  of  an  increase  of  the  traffic  or  a  change  of  its 
character.  One  half  of  the  public  road  directly  in  front  of 
plaintiffs'  property  was  in  the  borough  of  California;  with 
i-egard  to  that  half  the  borough  had  jurisdiction  and  was 
charged  with  a  duty.  The  borough  could  not  make  such 
changes  in  the  grade  of  that  half  of  the  road  as  to  interfere 
with  the  use  of  the  public  highway  in  its  entirety ;  that  half 
must  be  maintained  at  a  grade  which  would  permit  of  its  being 
used  in  connection  with  the  other  half.  The  borough  authori- 
ties might,  with  the  acquiescence  of  the  authorities  of  the 
township,  make  such  change  in  the  grade  of  the  whole  width 
of  the  road  at  that  particular  point  as  was  necessary  to  keep 
the  highway  in  repair.  While  the  duty  of  the  borough  and 
township  was  not  a  joint  one,  they  were  each  charged  with  a 
duty,  the  discharge  of  which  contributed  to  a  common  result. 
The  authorities  of  the  borough  were  vested  with  a  discretion 
to  determine  the  manner  in  which  their  half  of  the  road  could 
most  economically  be  kept  in  repair.  If  in  their  judgment  that 
end  could  best  be  accomplished  by  carrying  their  work  beyond 
the  middle  of  the  road  they  might,  with  the  consent  of  the  author- 
ities of  the  township,  in  that  manner  discharge  the  duty  of  the 
borough  to  maintain  the  highway.  The  borough  must  answer 
for  the  injuries  resulting  to  private  property  from  the  manner 
in  which  the  duty  imposed  upon  it  by  law  was  discharged. 

The  learned  judge  below  inadvertently  directed  the  jury  to 
allow  interest,  from  September,  1898,  to  the  time  of  the  trial, 
March,  1901,  as  matter  of  law.  This  was  a  technical  error : 
Provident  Life  &  Trust  Company  v.  Philadelphia,  202  Pa-  78. 
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The  amount  by  which  this  error  increased  the  verdict,  how- 
ever, was  not  large  and  is  easily  ascertainable.  We  will  follow 
the  precedent  established  by  the  Supreme  Court  in  Richards  v. 
Citizens  Natui-al  Gas  Company,  130  Pa.  37,  and  permit  the 
appellee  to  yield  the  amount  by  which  the  verdict  was  so  in- 
creased, by  striking  off  the  amount  of  the  interest  during  the 
period  stated.  We  will  not  now  make  a  final  order,  but  if  the 
plaintiffs  shall  within  twenty  days  file  a  stipulation  reducing 
the  judgment  nunc  pro  tunc,  as  of  March  16,  1901,  to  $1,000, 
the  Judgment  will  be  affirmed. 


Weeter's  Estate. 

Will— Conversior^— Power  to  sell  real  estate. 

An  absolute  direction  to  sell  lands  after  the  death  of  testator's  widow 
and  to  divide  the  proceeds  among  his  children,  effects  an  equitable  conver- 
sion thereof  into  personalty,  and  the  interest  of  one  of  the  children  is  not 
bound  by  a  judgment  against  him  before  a  sale,  as  real  estate.  This  rule 
applies  where  the  testator  gives  a  power  of  sale  over  real  estate  to  his 
widow,  to  whom  he  has  given  a  life  estate,  and  directs  that  if  any  of  it  re- 
mains unsold  after  her  death,  it  shall  be  appraised,  and  the  children  given 
a  choice  to  take  it  at  the  appraisement,  the  eldest  son  to  have  the  first 
choice,  and  that  if  none  of  the  children  take  it,  the  executors  shall  then 
sell  it. 

Devise — Vested  and  contingent  remainders — Attachment— Conversion. 

Where  testator  gives  his  real  estate  to  his  wife  for  life,  coupled  with  a 
power  to  sell  or  dispose  of  any  pait  of  it,  with  remainder  over  to  his 
children  as  to  any  part  remaining  unsold,  with  direction  that  if  the  children 
should  not  take  the  unsold  part  at  an  appraisement,  the  executoi*s  should 
sell  it  and  divide  the  proceeds  among  the  children,  the  latter  take  vested 
interests  in  the  estate  at  the  time  of  the  testator's  death,  subject  to  the  life 
estate  of  the  mother,  and  such  interest  is  converted  into  personalty  by 
the  terms  of  the  will,  and  is  subject  to  attachment  in  the  hands  of  the 
executors. 

Argued  May  6,  1902.  Appeal,  No.  110,  April  T.,  1902,  by 
W.  F.  Collner,  from  decree  of  O.  C.  Clarion  Co.,  Feb.  T.,  1901, 
No.  8,  dismissing  exceptions  to  auditor's  report  in  estate  of 
Henry  Weeter,  deceased.  Before  Rice,  P.  J.,  Beaver,  Ob- 
lady,  W.  W.  PoETEE  and  W.  D.  Porter,  JJ.  Reversed. 
Vol.  XXI — 16 
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Exceptions  to  report  of  A.  A.  Geary,  Esq.,  auditor. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  decree  of  Clabk,  P.  J.,  dismissing  ex- 
ceptions to  auditor's  repart. 

J.  T.  Maffett^  with  him  Louis  Collner^  for  appellant. — The 
estate  vested  in  the  children :  Cascaden's  Estate,  158  Pa.  170  ; 
Coggins's  App.,  124  Pa.  29  ;  Chess's  App.,  87  Pa.  362 ;  Mandeiv 
son  V.  Lukens,  23  Pa.  31 ;  Carstensen's  Estate,  196  Pa.  325 ; 
Gill's  Estate,  5  Pa.  C.  C.  Rep.  616 ;  Neely  v.  Grantham,  58 
Pa.  433. 

Our  contention  is  that  the  distributive  share  of  John  Weeter 
in  the  estate  of  Henry  Weeter  should  have  been  awarded  to 
the  appellant,  and  this,  whether  his  attachment  is  valid,  or  not. 
We  claim  that  the  real  estate  of  Henry  Weeter  was  not  con- 
verted by  his  will  until  there  was  an  actual  sale  of  the  same  by 
his  executors.  There  was  only  a  conditional  direction  to  sell. 
We  hold  that  the  appellant's  judgment  having  been  entered 
after  the  death  of  Henry  Weeter,  it  became  a  lien  on  the  in- 
terest of  John  Weeter  in  his  father's  real  estate,  and  that  lien 
having  been  kept  up  by  revival,  was  in  force  at  the  time  of  the 
sale  of  the  farm  by  the  executors :  Nagle's  App.,  13  Pa.  260  ; 
McClure's  App.,  72  Pa.  414 ;  Yerkes  v.  Yerkes,  200  Pa.  419 ; 
Thomas  v.  Simpson,  3  Pa.  60 ;  Mitchell  v.  Hamilton,  8  Pa.  486. 

The  power  given  to  the  widow  to  use  and  sell  the  property 
did  not  enlarge  her  life  estate :  Hinkle's  App.,  116  Pa.  490  ; 
Kennedy  v.  Kennedy,  159  Pa.  327. 

F.  J.  Maffett^  with  him  J.  A.  F.  Hoy  and  B.  J.  Reid^  for  ap- 
pellee.— If  we  concede,  as  claimed  by  appellant,  that  the  wiU 
of  Henry  Weeter  did  not  work  a  conversion  of  his  real  estate 
(and  both  sides  agree  that  the  fund  in  controversy  is  the  pro- 
ceeds of  the  sale  of  real  estate),  the  question  at  issue  must  be 
decided  in  favor  of  the  appellee,  no  matter  whether  the  interest 
of  John  Weeter  in  that  real  estate  was  vested  or  contingent 
during  the  widow's  life. 

If  it  was  not  vested  it  would  not  be  attachable,  nor  would 
the  lien  of  a  judgment  against  him  attach  to  it.  But  if  vested, 
then  the  lien  of  the  appellant's  judgment  expired  before  the 
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widow's  death,  and  the  lien  of  appellee's  judgment,  entered 
after  her  death,  of  course  took  priority.  When  the  contingency 
is  attached  to  the  legacy,  not  merely  to  the  time  of  payment, 
the  legacy  itself  is  contingent :  Gilliland  v.  Bredin,  63  Pa.  393 ; 
Pennock  v.  Eagles,  102  Pa.  290. 

Where  there  is  no  antecedent  gift  or  bequest  independent  of 
the  period  fixed  for  payment,  then  it  is  not  vested  but  contin- 
gent: Bowman's  Appeal,  34  Pa.  22;  Seibert's  Appeal,  13  Pa. 
503 ;  Moore  v.  Smith,  9  Watts,  403  ;  Coggins's  Appeal,  124  Pa. 
32;  Safe  Deposit,  etc.,  Co.  v.  Wood,  201  Pa.  426,  427;  Mc- 
Clure's  Appeal,  72  Pa.  415,  417 ;  Reed's  Appeal,  118  Pa.  215 ; 
Provenchere's  Appeal,  67  Pa.  463 ;  Burd  v.  Burd,  40  Pa.  182; 
Chess's  Appeal,  87  Pa.  362;  Patterson  ▼.  Hawthorn,  12  S.  & 
R.  113;  Magoffin  v.  Patton,  4  Rawle,  116;  Manderson  v.  Lu- 
kens,  23  Pa.  31. 

Opinion  by  Beaver,  J.,  October  13, 1902: 

The  appellant  and  appellee  both  claim  the  interest  of  John 
Weeter  in  the  estate  of  his  father,  Henry  Weeter,  which  aiises 
under  and  is  defined  by  the  will  of  Henry  Weeter,  deceased. 
As  two  important  questions  arise  in  the  case,  the  provisions  of 
the  will,  under  which  they  arise,  are  quoted  at  length : 

"  First.  I  give,  devise  and  bequeath  to  ray  beloved  wife, 
Frances  Weeter,  all  my  property,  real,  personal  and  mixed,  of 
what  nature  or  kind  soever  and  whei'esoever  the  same  may  be 
at  the  time  of  my  death,  to  have  and  to  hold  the  same  during 
her  natural  life,  for  her  own  proper  use  and  behoof,  or 
to  dispose  of  all  or  any  part  thereof  as  she  may  deem  proper 
and  just ;  and,  if  my  said  wife  Frances  Weeter  should  choose 
or  think  proper  to  sell  or  dispose  of  any  part  or  all  of  my  real 
estate,  I  hereby  authorize  her  to  make  a  deed  or  deeds  of  con- 
veyance for  all  she  may  see  fit  to  sell  or  dispose  of  my  real  es- 
tate in  fee  simple,  so  that  the  purchaser  may  have  as  good  a 
deed  to  all  intents  and  purposes  as  I  could  do,  if  living ;  and 
further,  I  order  and  direct  that  my  beloved  wife,  Frances 
Weeter,  shall  have  and  hold  and  control  all  the  properties  and 
privileges  hereinabove  described,  without  any  appraisement  or 
inventory,  or  any  process  of  law  whatever,  and  that  my  execu- 
tors hereinafter  named  shall  not  take  control  of  anything  until 
after  the  death  of  my  said  wife  or  at  such  a  time  that  she  may 
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direct  my  executors  to  take  charge  of  the  estate,  except  to  see 
that  this  my  will  shall  be  probated  at  the  proper  time. ,  After 
the  death  of  my  beloved  wife,  Frances  Weeter,  whatever  prop- 
erty, if  any,  real  estate  or  personal  property,  remains  unsold, 
shall  be  taken  charge  of  by  my  executors,  hereinafter  named, 
and  be  disposed  of  in  manner  following :  The  personal  property 
to  be  sold  at  public  sale  ;  the  real  estate,  if  any  remains  unsold, 
to  be  appraised  or  valued  in  the  usual  or  legal  way  and  man- 
ner ;  and,  if  any  of  my  children  and  heirs  shall  choose  and  wish  to 
take  the  property  at  the  appraisement  or  value  put  thereon,  they 
shall  have  the  right  to  do  so.  My  oldest  son,  Samuel  Weeter, 
to  have  the  first  choice.  If  he  does  not  want  it,  then  my  next 
oldest  child  to  have  the  privilege  of  taking  the  property  at  the 
aforesaid  appraisement,  and  so  alternately  to  the  youngest 
child;  and,  in  case  no  one  of  my  children  elects  to  take  my 
real  estate  property  as  aforesaid,  then  my  hereafter  named  ex- 
ecutors shall,  at  their  discretion  or  in  their  best  judgment  as 
to  the  time  to  sell,  so  as  to  realize  the  best  price  possible,  and 
also  to  have  the  right  to  adjourn  the  sale  from  time  to  time,  as 
their  best  judgment  may  determine,  sell  or  dispose  of  the  real 
estate  property,  either  at  public  sale  or  private  sale,  as  they 
may  think  best,  and  to  the  best  advantage  to  all  concerned, 
and  further  I  authorize  my  hereinafter  named  executors  to 
make  and  execute  a  deed  or  deeds  of  conveyance  for  any  part 
or  all  of  my  real  estiite  property,  and  I  order  and  so  direct  that 
the  proceeds  of  all  of  my  property,  both  real  and  personal,  shall, 
as  soon  as  the  proceeds  of  sales  can  be  conveniently  collected 
togetlier,  to  be  divided  between  my  children,  share  and  share 
alike,  except  my  son  Samuel  Weeter  is  to  have  one  hundred 
dollara  more  than  any  other  one  of  my  children  for  his  share." 
The  children  are  then  named  and  among  them  is  John  Weeter, 
whose  interest  is  claimed  both  by  the  appellant  and  the  appel- 
lee. Henry  Weeter  died  March  11,  1893,  leaving  to  survive 
him  a  widow  and  several  children,  including  John. 

The  appellant,  CoUner,  entered  judgment,  after  the  death  of 
Henry  Weeter,  against  John  Weeter,  March  11,  1893,  which 
has  been  duly  revived  and  the  lien  maintained  by  scire  facias. 
He  also  issued  an  attachment  execution  July  7,  1896,  sum- 
moning Samuel  Weeter  and  Elias  B.  Sheffer,  executors  of 
Henry  Weeter,  deceased,  as  garnishees,  which  was  served  upon 
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the  garnishees  July  8,  1896,  which  was  prior  to  the  death  of 
the  widow.  Knight,  the  appellee,  entered  judgment  against 
John  Weeter,  July  18,  1898,  and  issued  an  attachment  exe- 
cution thereon,  summoning  E.  B.  Sheffer  and  Samuel  Weeter, 
executors  of  Henry  Weeter,  deceased,  as  garnishees,  which 
was  served  July  18,  1898,  subsequent  to  the  death  of  the 
widow. 

The  appellant  contends  (1)  that  the  interest  of  John 
Weeter  in  his  father's  estate  became  vested  in  him  £(s  real 
estate  at  the  death  of  the  testator,  and  that  he  is,  therefore, 
entitled  to  the  distributive  share  of  the  said  John  Weeter,  by 
virtue  of  the  lien  which  he  acquired  by  the  entry  of  iiis  judg- 
ment. (2)  That,  if  the  interest  of  John  Weeter  was  not 
real  estate  at  the  time  of  the  death  of  his  father,  it  was  a  vested 
interest  which  was  subject  to  attachment  in  the  hands  of  the 
executors,  and  that  he  is,  therefore,  entitled  to  the  distributive 
share  of  John  Weeter  in  the  hand  of  the  executors  by  virtue 
of  his  attachment  execution. 

The  appellee  claims  that  John  Weeter's  interest  was  not  real 
estate,  and  that  it  was  so  uncertain  and  contingent,  under  the 
terms  of  the  will,  that  it  could  not  be  determined  until  the 
death  of  the  widow,  and  that  his  attachment,  having  been 
issued  subsequent  to  the  death  of  the  widow,  takes  John 
Weeter's  distributive  share  in  the  hands  of  the  executors. 

The  court  below  finds,  as  a  fact,  that  the  fund  in  the  hdnds 
of  the  executors  for  distribution  arose  from  the  sale  of  real 
estate,  and  also  finds,  under  agreement  of  counsel  representing 
the  different  claimants,  *'  (1)  An  inventory  and  appraisement 
of  the  personal  estate  of  the  decedent  was  made  October  14, 
1898,  and  filed  January  25,  1902.  (2)  That  an  appraise- 
ment of  the  real  estate  of  said  decedent,  as  directed  in  his  last 
will  and  testament,  was  made  after  the  decease  of  his  widow, 
and  an  opportunity  given  to  all  of  the  children  of  said  decedent 
named  in  said  last  will  and  testament  to  accept  the  same,  un- 
der the  terms  of  said  will,  and  that  all  of  said  children  declined 
to  accept  the  same,  and  the  same  was  sold  by  the  executors,  in 
accordance  with  the  directions  contained  in  said  will." 

1.  Assuming  for  the  present  that  John  Weeter  acquired  an 
interest  in  his  father's  estate,  under  the  terms  of  the  will  at 
the  death  of  the  testator,  what  was  that  interest  ?    The  appel- 
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lant  claims  that  it  was  real  estate  and,  therefore,  bound  bj  the 
lien  of  his  judgment,  entered  after  the  death  of  the  testator. 
It  is  not  necessary  to  cite  authority  for  the  well  established 
rule  that  '^  an  absolute  direction  to  sell  lands  after  the  death 
of  the  testator's  widow,  and  to  divide  the  proceeds  among  his 
children,  effects  an  equitable  conversion  thereof  into  person- 
alty, and  the  interest  of  one  of  the  children  is  not  bound  by 
a  judgment  against  him  before  a  sale,  as  real  estate :''  Jones 
V.  Caldwell,  97  Pa.  42,  and  cases  there  cited.  The  appellant 
claims,  however,  that,  because  the  testator  provides  that  the 
*^  real  estate,  if  any  remains  unsold,  to  be  appraised  or  valued 
in  the  usual  or  legal  way  and  manner,  and,  if  any  of  my  chil- 
dren and  heirs  shall  choose  or  wish  to  take  the  property  at  the 
appraisement  or  value  thereof,  they  shall  have  the  right  to  do 
so,  my  oldest  son,  Samuel  Weeter,  to  have  the  first  choice," 
etc.,  the  direction  to  the  executor  to  sell  is  remote  and  contin- 
gent and  does  not,  therefore,  work  a  conversion,  and  cites 
Neely  v.  Grantham,  58  Pa.  433,  in  support  of  his  contention. 
As  in  Jones  vs%  Caldwell,  supra,  this  provision  of  the  will  of 
Henry  Weeter  merely  gave  the  heirs  the  right  to  elect  to  take 
the  property  as  real  estate.  "  The  law  gives  them  this  right 
independently  of  the  will.  It  is  well  settled  that  where  real 
estate  is  ordered  to  be  sold,  the  parties  interested  in  the  pro- 
ceeds may  elect  to  take  the  land  as  such :  Smith  v.  Starr,  3 
Whar.  62;  Rice  v.  Bixler,  1  W.  &  S.  446."  Mr.  Justice 
Paxson,  in  this  case,  comments  upon  and  distinguishes  Neeley 
V.  Grantham,  supra.  We  ai'e  clearly  of  the  opinion  that  the 
explicit  directions  of  the  testator  to  the  executors  to  sell  the 
property  worked  a  conversion  into  personalty,  and  whatever 
estate  John  Weeter  took  under  the  will  of  his  father  was  per- 
sonal property. 

2.  Was  the  interest  of  John  Weeter  vested  or  contingent  ? 
In  Manderson  v.  Lukens,  23  Pa.  31,  it  was  said :  '*  The  ques- 
tion of  vested  or  contingent  is  not  to  be  tested  by  the  certainty 
or  uncertainty  of  obtaining  the  actual  enjoyment,  for  that 
would  make  the  character  of  the  estate  depend  not  upon  the 
terms  of  its  creation  but  on  the  form  of  the  result.  Neither 
does  it  depend  upon  the  defeasibility  or  indefeasibility  of  the 
right  of  possession ;  for  many  estates  are  vested  without  posses- 
sion, as  well  as  with,  which  are  yet  defeasible.     If  there  is  a 
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present  right  to  a  future  possession,  though  that  right  may  be 
defeated  by  some  future  event,  contingent  or  certain,  there  is, 
nevertheless,  a  vested  estate."  This  doctrine  was  expressly 
aflBrmed  in  Carstensen's  Estate,  196  Pa.  325.  See  also  Safe 
Deposit,  etc.,  Co.  v.  Wood,  201  Pa.  420.  It  is  true  that  the  testa- 
tor, in  connection  with  her  life  estate,  gave  his  widow  the  right 
to  sell  so  much  of  the  real  estate  as  she  might  desire,  but  it 
is  evident  that  the  testator's  intention  was  that  the  wife  would 
dispose  only  of  such  part  of  the  real  estate  as  was,  in  her  judg- 
ment, necessary.  It  was,  therefore,  the  amount  which  John 
Weeter  should  receive  rather  than  the  interest  itself  which 
was  contingent  The  case  of  Patterson  et  al.  v.  Caldwell  et 
al.,  124  Pa.  455,  upon  which  the  appellee  relies,  does  not  seem 
to  us  to  apply.  In  that  case  the  will  of  the  testator  created 
certain  spendthrift  trusts  as  to  the  income  of  his  residuary 
estate  in  favor  of  his  children  and  grandchildreix  and  provided 
that  "  either  at  the  death  of  the  last  survivor  of  my  now  living 
children  or  grandchildren  who  may  be  living  at  the  time  of  my 
death,  or  at  the  expiration  of  twenty-one  years  from  my  own 
death,  whichever  event  shall  first  happen,"  the  principal  of  his 
estate  should  vest  absolutely  for  distribution  to  those  entitled 
to  the  income.  It  could  not,  therefore,  be  determined,  until 
either  of  the  events  contemplated  in  his  will  should  happen, 
who  should  be  entitled  to  distribution,  and  it  was  this  un- 
certainty which  led  to  the  decision  of  the  court  that  the  in- 
terest of  the  legatees  was  not  subject  to  attachment.  The 
present  chief  justice,  who  delivered  the  opinion  in  that  case, 
said:  "But  it  is  claimed  that  she  has  an  interest  in  the  prin- 
cipal of  the  estate  which  may  be  attached  and  appropriated  to 
the  payment  of  her  debts.  The  will  appoints  a  time  for  the 
distiibution  and  vesting  of  the  principal  of  the  estate.  The 
persons  who  are  then  the  recipients  of  the  income  of  it  will 
take  it  absolutely,  but  it  is  impossible  to  determine  now  who 
will  at  that  time  be  entitled  to  receive  the  income  and  con- 
stitute the  beneficiaries  under  the  provisions  of  the  will  which 
dispose  of  the  principal.  We  think,  therefore,  that  Mrs. 
Lynde's  interest  in  the  principal  of  the  estate  is  contingent. 
These  conclusions  result  from  a  consideration  of  the  whole 
will  and  are  in  accord  with  the  manifest  intention  of  the  tes- 
tator.    It  is  quite  evident  that  it  was  not  his  purpose  to  sub- 
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ject  the  principal  of  his  estate  to  seizure  and  sale  for  the  debts 
of  his  children  and  grandchildren,  while  he  carefully  placed 
the  income  of  it  beyond  the  reach  of  their  creditors."  There 
is  no  such  contingency  here.  The  distribution  among  the  chil- 
dren of  Henry  Weeter  was  provided  in  his  will  and  made 
absolutely  certain.  In  case  of  the  death  of  John  Weeter,  his 
share  of  the  estate  would  undoubtedly  have  descended  to  his 
children  or  other  heirs.  We  think,  therefore,  that  he  had  a 
present  vested  interest  in  the  estate  of  his  father  at  the  time  of 
the  father's  death,  subject  to  the  life  estate  of  his  mother,  and 
that  such  interest  was  converted  into  personalty  by  the  terms 
of  the  will  and  was  the  subject  of  attachment  in  the  hands  of 
the  executors:  Fenton  v.  Fisher,  106  Pa.  418.  It  follows, 
therefore,  that  the  appellant's  attachment,  which  was  first 
served  upon  the  executors,  was  entitled  to  the  distributive 
share  of  John  Weeter  and  that  his  share,  amounting  to  $215.25, 
should  have  been  appropriated  to  him  instead  of  to  G.  A. 
Knight  on  the  attachment  execution  issued  by  him  subse- 
quently. The  decree  of  the  court  below  is,  therefore,  reversed, 
the  exception  to  the  auditor's  report  filed  by  the  appellant  is 
sustained,  and  the  record  is  remitted  to  the  court  below,  with 
directions  to  make  distribution  in  accordance  with  this  opinion, 
costs  of  this  appeal  to  be  paid  by  the  appellee. 


Dennison  v.  Somerset  &  Cambria  Railroad  Company, 
Appellant. 

Bailroads^  Diversion  of  waters  inastreet—Trespass-^oint  tortfeasors. 
Where  a  railroad  company  in  constructing  its  road  changes  the  grade 
of  a  street,  diverts  the  natural  flow^  of  the  water,  and  carries  the  water 
through  a  box  drain  under  the  road  to  the  land  of  an  adjoining  owner, 
and  the  water  is  then  earned  on  to  the  land  of  a  third  person,  the  railroad 
company  is  liable  to  such  third  person  for  injunes  sustained,  although 
(1)  the  owner  of  the  land  upon  which  the  water  is  first  thrown  consents 
thereto,  and,  although  (2)  the  borough  has  consented  to  the  construction 
of  the  drain  and  may  be  itself  liable  for  the  injuries,  and  although  (3)  other 
landowners  may  have  contributed  to  the  injury  by  making  connection 
with  the  gutter  so  that  refuse  matter  from  their  properties  are  carried 
through  the  box  drain. 
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Argued  May  7, 1902.  Appeal,  No.  115,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Someraet  Co.,  Sept.  T.,  1900, 
No.  104,  on  verdict  for  plaintiff  in  case  of  Martha  E.  Dennison 
V.  Someraet  &  Cambria  Railroad  Company.  Before  RiCB,  P.  J., 
Beaveb,  Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  injuries  to  real  estate.  Be- 
fore LONOBNECKER,  P.  J. 

At  the  trial  it  appeared  that  the  defendant  in  constructing 
its  road  in  Pleasant  street  in  the  borough  of  Somerset  crossed 
Main  street  at  such  a  grade  as  to  interfere  with  the  natural 
flow  of  water.  It  constructed  a  box  drain  under  the  road,  and 
carried  the  water  on  to  the  land  of  Mary  Brant  who,  for  a  con- 
sideration, consented  thereto.  The  water  found  its  way  from 
the  Brant  property  on  to  plaintifiE's  premises  causing  the  in- 
juries for  which  this  suit  was  brought. 

Plaintiff  presented  the  following  points : 

1.  That  if  the  jury  shall  find  from  the  evidence  that  the  plain- 
tiff is  now  and  has  been,  the  owner  in  fee,  of  the  real  estate 
described  in  her  statement  filed,  for  the  last  thirteen  years  or 
more,  and  that  said  defendant  company  twelve  years  ago  or 
thereabouts  caused  a  dmin,  or  ditch,  to  be  constructed  from  the 
rear  of  the  building  on  the  lot  of  Mary  A.  Brant,  in  the  borough 
of  Somerset,  and  across  said  lot  and  tapped  or  connected  with 
the  drain  on  the  north  side  of  Main  street,  at  the  intersection 
of  Main  and  Pleasant  streets,  and  that  said  company  has  ever 
since  maintained  said  drain,  and  that  by  means  of  the  same  the 
waters  and  filth  that  collected  are  thrown  upon  Main  street 
from  time  to  time,  and  which  before  the  construction  of  de- 
fendant's drain  were  wont  to  flow  along  the  turnpike  to  Cox's 
creek,  are  carried  to  the  mouth  of  said  drain  and  are  thrown 
upon  and  caused  to  flow  upon  plaintiff's  lot,  and  if  they  shall 
further  find  that  said  waters,  polluted  with  all  manner  of  filth, 
have  injured  her  lands  and  diminished  their  production  and 
usefulness  and  have  created  a  stench  and  foul  odoi-s  that  have 
caused  sickness  in  her  family,  and  have  produced  such  actual 
physical  discomfort  and  annoyance  as  to  interfere  materially 
with  the  enjoyment  of  her  property,  have  reduced  the  rental 
value  of  her  property,  caused  suffering  to  plaintiff  and  her  fam- 
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ily,  and  entailed  expense  for  medical  and  other  services,  then 
defendant  company  is  responsible  for  all  damages  plaintiff  has 
sustained  thereby.  Answer:  We  cannot  affirm  the  point  in 
the  form  in  which  it  is  written.  There  are  elements  of  dam- 
age claimed  for  Mrs.  Dennison  which  we  have  already  said  to 
you  she  cannot  recover  for,  and  as  a  whole  we  cannot  affirm 
the  point  for  that  reason.  Apart  from  that  the  law  stated  in 
the  point  is  correct.  [1] 

2.  That  if  the  jury  shall  find  from  the  evidence  that  the  de- 
fendant company  about  twelve  years  ago  constructed  a  drain  or 
ditch  from  the  rear  of  the  buildings,  on  the  lot  of  Mary  A. 
Brant,  in  the  borough  of  Somerset,  and  across  said  lot,  and 
tapped  and  connected  with  the  drain  on  the  north  side  of  Main 
street,  at  the  intersection  of  Main  and  Pleasant  streets,  and 
have  maintained  said  drain  ever  since,  and  that  by  reason  of 
said  drain  so  constructed  by  defendant  company,  the  waters 
commingled  with  and  polluted  by  the  filth  that  was  thrown 
upon  and  collected  on  Main  street,  between  Diamond  and 
Pleasant  streets,  and  which  before  said  diversion  by  the  drain 
were  wont  to  flow  along  the  turnpike  eastward  from  Pleasant 
street  to  Cox's  creek  are  carried  by  means  of  said  drain  to  near 
the  boundary  line  of  plaintiff's  lot  and  caused  to  flow  upon 
plaintiff's  premises ;  then,  even  if  the  jury  shall  find  that  other 
persons  along  Main  street  have  contributed  to  the  pollution  of 
the  water  by  connecting  their  privy  vaults  with  Main  street 
drain,  defendant  company  is  liable  for  all  the  damages  plaintiff 
may  have  suffered,  if  they  shall  also  find  that  defendant's  drain 
was  the  proximate  cause  of  the  injury,  and  without  which  the 
injury  would  not  have  been  done.  Answer :  This  is  affinned, 
subject  to  what  we  have  said  in  our  general  charge.  [2] 

3.  That  if  the  jury  shall  find  that  in  1889  the  defendant 
company  purchased  from  Mrs.  Brant  a  strip  of  ground,  through 
her  lot,  for  the  purpose  of  constructing  an  underground  box 
drain  to  carry  off  the  watera  and  dirt  from  Main  street  and 
other  streets  of  the  town,  and  that  it  did  construct  said  drain, 
and  that  at  the  time  of  its  construction  the  dirt  of  the  street 
consisted  of  horse  manure,  the  contents  of  kitchen  and  wash- 
house  drains,  and  that  the  watera  of  the  streets  polluted  with 
filth  discharged  tlirough  the  mouth  of  the  drain  and  thrust 
upon  plaintiff's  land,  created  foul  odors  that  were  offensive  at 
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the  family  residence  and  were  a  nuisance ;  and  if  they  shall 
further  find  that  after  establishing  the  waterworks,  the  filth  of 
the  streets  was  augmented  from  the  overflow  of  cesspools,  and 
the  contents  of  water-closets,  which  added  to  the  plaintiff's 
discomfort,  annoyance  and  injury,  and  that  the  defendant  com- 
pany was  informed  of  this  fact  and  that  it  allowed  the  grievance 
to  continue,  and  after  it  had  full  knowledge  of  the  aggravated 
injury  it  repaired  the  drain  and  has  maintained  it  ever  since ; 
and  if  it  shall  further  find  thaf  within  the  last  few  years  the 
defendant  company  constructed  a  lateral  drain  from  the  main 
drain  to  or  near  the  private  drain  at  the  Trent  residence  for 
the  purpose  of  carrying  off  the  filth  and  polluted  water  that 
came  through  that  drain,  and  which  before  was  thrown  upon 
the  right-of-way,  then  defendant  company  is  liable  for  all  such 
damage  as  plaintiff  may  have  sustained.  Answer:  Gentlemen, 
if  you  shall  find  the  facts  as  stated  in  this  point  as  they  are 
there  given,  then  the  point  is  affirmed,  subject  to  what  we  have 
said  in  our  general  charge  as  to  the  measure  of  damages  and 
as  to  the  right  of  recovery.  [3] 

Defendant  presented  this  point: 

8.  That  if  the  jury  believe  from  the  evidence  that  the  drain 
across  the  land  of  Mrs.  Brant  was  constructed  in  1889  to  carry 
off  the  surface  water;  that  waterworks  were  constructed  in 
Somerset  borough  in  1894  by  the  borough  authorities ;  that 
after  the  construction  of  said  waterworks,  certain  citizens  of 
the  borough  put  up  bathrooms  and  water-closets  in  their 
houses  and  ran  the  contents  of  their  water-closets  and  cesspools 
into  the  ditch  on  the  north  side  of  east  Main  street,  down 
through  the  drain  on  the  land  of  Mrs.  Brant  to  the  land  of  the 
plaintiff,  thereby  causing  offensive  smells,  then  there  is  no  lia- 
bility on  part  of  the  defendant  company  and  the  verdict  must 
be  for  the  defendant.  Answer :  We  must  refuse  this  point,  in 
accordance  with  what  we  have  ah-eady  said  to  you,  that  though 
the  borough  may  be  liable,  it  would  not  excuse  the  defendant 
company.  [5] 

On  the  measure  of  damages  the  court  charged  in  part  as  fol- 
lows: 

The  complaint  of  Mrs.  Dennison  is  that  she  was  injured  by 
it ;  that  there  was  such  a  deposit  of  foul  matter  at  the  point  of 
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discharge  as  to  make  the  air  offensive  and  the  ground  soft  and 
swanjpy,  in  the  manner  explained  to  you  ;  and  her  complaint 
is,  further,  that  her  land  has  deteriomted  because  of  the  water 
which  is  cast  upon  it  or  finds  its  way  into  her  land  from  the 
Brant  premises.  She  and  other  witnesses  have  spoken  of  the 
way  in  which  it  affects  the  comfort  of  her  home  on  the  ad- 
joining lot. 

Some  proof  was  offered  to  show  the  extent  to  which  the  lot 
was  affected  in  value  by  this  condition  of  things.  But  we  say 
to  you  that  is  not  the  way  to  get  at  this  matter.  If  you  should 
find  there  was  negligence  on  the  part  of  the  railroad  company  in 
maintaining  this  box  drain,  and  should  come  to  allowing  Mrs. 
Dennison  damages  for  injury,  the  measure  of  damages  is  not 
the  difference  between  what  the  property  would  sell  for  now 
and  its  value  prior  to  this  condition.  On  the  contrary,  the 
measure  of  damages  is  what  it  would  cost  to  remedy  the  in- 
jury. It  is  not  an  appropriation  of  any  of  her  land  for  the  use 
of  the  railroad  company ;  it  is  not  one  of  those  permanent  uses 
of  her  property  for  which  compensation  should  be  made,  as 
when  land  is  appropriated  under  the  right  of  eminent  domain, 
but  the  measure  of  damages  is  what  it  would  cost  to  remedy 
the  trespass  and  make  compensation  for  the  injury  sustained. 
Because  Mrs.  Dennison  has  a  remedy,  if  this  is  a  nuisance,  in  a 
court  of  equity  to  restrain  the  railroad  company  from  continuing 
the  trespass  and  she  can  stop  it.  And  if  she  allows  it  to  con- 
tinue she  can  recover  only  such  damages  as  she  can  show  she 
has  sustained  and  to  restore  the  property  as  it  was  before. 

Amongst  other  things  she  says  she  suffered  considerable  dis- 
comfort from  the  foul  odors  coming  from  the  place  where  the 
waters  discharge.  If  you  can  ascertain  what  the  discomfort  of 
Mrs.  Dennison  herself  is  worth,  if  there  is  any  evidence  in  the 
case  to  show  how  such  value  is  to  be  measured,  you  can  take 
it  into  consideration.  And  the  same  will  apply  to  the  suf- 
fering which  she  sustained  in  any  sickness  which  you  can  say 
arose  from  this  alleged  condition.  You  must  be  satisfied,  how- 
ever, that  the  sickness  came  from  this  cause.  Several  physi- 
cians were  on  the  stand  and  neither  one  of  them  said  her  sick- 
ness came  from  the  condition  at  the  mouth  of  the  drain,  but 
one  of  them  testified  that  it  might  have  come  from  that.  One 
said  typhoid  fever  might  come  from  it,  or  malaria,  but  no  one 
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has  testified  that  that  was  her  complaint.  You  cannot  com- 
pensate Mrs.  Dennison,  however,  for  the  sickness  of  the  other 
members  of  the  family.  Mr.  Dennison  is  the  head  of  the  family 
and  any  loss  for  services  would  be  his  and  not  hers ;  he  would 
be  entitled  to  compensation  for  any  damages  he  could  prove  in 
that  respect  in  a  suit  of  his  own.  The  same  is  true  as  to  any 
physician's  bill.  She  was  not  obliged  to  pay  it;  it  was  her 
husband's  obligation  to  do  so,  as  the  head  of  the  family,  and 
she  cannot  recover  for  it ;  it  was  not  her  loss. 

Verdict  and  judgment  for  plaintiff  for  $340.  Defendant 
appealed. 

Errors  assigned  were  (I,  2,  3,  6)  above  instructions,  quoting 
them. 

W.  IT.  Koontz,  with  him  J.  Q.  Ogle,  for  appellant,  cited : 
Chicago,  etc.,  R.  R.  v.  Glenney,  118  111.  487;  Davidson  v. 
Sanders,  1  Pa.  Superior  Ct.  432 ;  McMahon  v.  Thornton,  5  Pa. 
Superior  Ct.  495 ;  Hutchinson  v.  Clay  Twp.,  14  Pa.  Superior 
Ct  546. 

Valentine  Hay^  with  him  A,  L,  Q.  Hay^  for  appellee,  cited : 
North  Penna.  R.  R.  Co.  v.  Mahoney,  57  Pa.  187 ;  Wier  v. 
Plymouth  Borough,  148  Pa.  566. 

Opinion  by  Beaver,  J.,  October  13,  1902 : 

The  drainage  of  Main  street  in  the  borough  of  Somerset  was 
wont  to  flow  down  the  gutters  thereof  to  Cox's  creek.  In 
building  its  railroad  along  or  upon  Pleasant  street  in  the  said 
borough,  the  defendant  crossed  Main  street  at  a  grade  higher 
than  the  street,  and  thereby  interrupted  and  interfered  \vitli 
the  drainage  down  the  said  street  to  the  creek.  To  provide 
for  the  drainage  above  the  railroad,  a  box  drain  was  laid  under 
the  road  of  the  defendant  and,  by  an  arrangement  with  the 
owner  of  the  land  immediately  adjoining  the  railroad,  the  drain- 
age passing  through  the  said  drain  was  depasited  upon  his 
land.  The  defendant  owned  the  land  adjoining  that  upon 
which  the  drainage  was  deposited.  Subsequently  to  the  build- 
ing of  the  i-ailroad  and  the  construction  of  the  said  dmin,  sun- 
dry persons  living  upon  Main  street  above  the  railroad  made 


Digitized  by  VjOOQIC 


254  DENNISON  v.  R.  R.  CO.,  AppeUant. 

Opinion  of  the  Court.         [21  Pa.  Superior  Ct, 

connections  from  their  bathrooms  with  the  gutters  on  the 
street,  through  which  the  offal  therefrom  passed  into  the  drains 
under  tlie  railroad  aforesaid  and  onto  the  land  of  Brant  adjoin- 
ing the  property  of  the  plaintiff. 

The  plaintiff  brought  her  action  of  trespass  against  the  de- 
fendant claiming  that  "1.  The  water  from  the  street  pro- 
duced from  the  rains  and  the  wash  and  waste  water  from  the 
residences  along  the  streets  were  carried  by  means  of  this  drain 
onto  her  land,  made  it  marshy  and  unfit  for  meadow  or  for  til- 
lage. 2.  The  filth  which  accumulated  on  the  streets  and  aUejrs, 
such  as  horse  manure,  decayed  vegetable  matter  and  dead  cats 
and  rats  and,  in  recent  years,  the  contents  of  cesspools,  etc., 
were  swept  by  the  wash  of  waters  through  this  drain  over  upon 
her  lands  or  in  such  close  proximity  thereto  that  the  foul  and 
offensive  odors  arising  therefrom  polluted  the  water  and  the 
air  around  her  dwelling,  so  as  to  make  living  there  almost  im- 
possible." The  plaintiff's  statement  is  not  printed  by  the  ap- 
pellant but  this  claim  is  taken  from  the  «ounterstatement  in 
book  of  the  appellee. 

It  is  not  denied  by  the  defendant  that  it  constructed  and 
maintains  this  drain  and  that  it  acquired  the  right  from  Brant 
to  deposit  what  passed  through  it  upon  his  land.  It  claims, 
however,  that  it  is  not  liable  in  this  action  for  several  reasons : 

1.  '*  Because  of  the  liability  of  Brant  and  wife  who,  having 
granted  the  right  to  the  defendant  company  to  construct  the 
ditch  over  their  land,  thereby  imposed  an  easement  or  servi- 
tude upon  their  land  and  the  duty  devolved  upon  them  to  take 
care  of  any  deposit  placed  upon  the  land,  under  the  terms  of 
the  grant."  To  this  we  cannot  assent.  In  Weir  et  al.  v. 
Plymouth  Borough,  148  Pa.  566,  it  was  held  that  "  a  munic- 
ipal (corporation  is  liable  for  changing,  by  the  digging  of  ditches 
for  that  purpose,  the  natural  course  of  the  water  collecting  on 
its  streets  and  thereby  throwing  it  on  the  land  of  a  private 
owner,  and  that  the  owner  of  the  land,  upon  which  the  water 
is  directly  thrown,  consents  thereto  does  not  constitute  a  de- 
fense, if  the  water  necessarily  finds  its  way  to  the  property  of 
the  plaintiff  and  causes  injury  thereto."  The  principle  is  the 
same  here.  If  the  plaintiff  suffered  the  injury,  by  reason  of 
the  deposit  of  the  drainage  upon  Brant's  property,  even  if 
Brant  were  liable,  the  defendant  would  be  also  liable. 
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2.  **  Because  of  the  liability  of  the  borough."  The  exact 
terms  under  which  the  railroad  undertook  to  carry  the  drain- 
age from  the  upper  part  of  Main  street  under  its  railroad  do 
not  appear.  The  defendant  claims,  however,  that "  the  borough 
authorities  having  permitted  the  water  to  be  carried  from  Main 
street  through  this  ditch  and  having  connected  with  it,  so  as 
to  carry  the  water  from  the  south  side  of  Main  street  thereto, 
made  it  a  borough  drain  and  assumed  control  of  and  responsi- 
bility for  it  and  this  is  shown  by  their  negotiations  with  the 
husband  of  the  plaintiff  to  construct  a  ditch  over  the  plaintiff's 
land  and  put  in  pipe  to  carry  the  water  and  other  matter  to 
the  creek."  Admitting  the  liability  of  the  borough,  the  de- 
fendant is  not  relieved  of  liability  for  any  injury  done  to  the 
plaintiff.  The  building  of  its  railroad  interfered  with  the 
natural  and  usual  drainage  of  Main  street.  In  order  to  pro- 
vide an  outlet  for  that  part  of  the  street  above  its  road,  this 
ditch  was  constructed  and  for  its  construction  and  maintenance 
and  whatever  injury  was  caused  thereby  it  is  liable.  It  is  pos- 
sible that  the  borough  is  also  liable  but  this  does  not  relieve 
the  defendant.  It  voluntarily  constructed  and  voluntarily 
maintains,  for  its  own  benefit  and  convenience,  the  drain  through 
which  the  damage  of  which  the  plaintiff  complains  was  done. 
The  principle  of  North  Pennsylvania  Railroad  Co.  v.  Mahoney, 
67  Pa.  187,  and  Faust  v.  P.  &  R.  Ry.  Co.,  191  Pa.  420,  is  not  pre- 
cisely applicable.  It  is  rather  the  converse  of  the  proposition 
maintained  in  those  cases  which  governs  here,  but  the  prin- 
ciple of  joint  negligence  and,  consequently,  of  joint  tort  feasors 
is  therein  distinctly  recognized,  and  that  is  sufficient  to  fix  the 
liability  of  the  defendant. 

3.  "  The  liability  of  the  citizens  who  caused  the  alleged  in- 
jury." It  follows,  from  what  has  been  said,  that  the  plaintiff 
was  not  bound  to  seek  a  remote  cause  nor  to  pui*sue  those  who 
were  remotely  responsible  for  at  least  a  portion  of  the  damage 
which  she  suffered.  The  defendant  cannot  hide  behind  any 
number  of  wrongdoers  and  cannot  evade  its  liability  by  charg- 
ing others  with  wrongdoing,  for  which  they  might  or  might 
not  be  legally  liable.  It  might  be  difficult  to  measure  the 
amount  of  damage  which  the  alleged  wrongdoers  caused  or  to 
which  they  contributed  respectively.  In  McCarthy  et  al.  v. 
DeArmit,  1  Penny.  297,  it  was  held  that  '^  in  trespass  all  the 


Digitized  by  VjOOQIC 


266  DENNISON  v,  R.  R.  CO.,  AppeUant. 

Opinion  of  the  Couit.  [21  Fa.  Superior  Ct. 

defendants  are  alike  guilty  and  each  is  liable  for  the  damages 
sustained,  without  regard  to  the  different  degrees  of  guilt  and 
that,  wlien  exemplary  damages  are  claimed,  the  jury  should  be 
instructed  to  assess  them  according  to  the  acts  of  the  least 
guilty  of  the  defendants."  But  where  compensatory  damages 
are  claimed,  the  rule  is  different  and  was  stated  in  Huddleston 
V.  Borough  of  West  Bellevue  et  al..  Ill  Pa.  110 :  "  If  the  in- 
jury  be  their  joint  act,  the  plaintiff  is  entitled  in  a  suit  against 
both  to  recover  the  full  amount  of  loss  she  has  sustained.  For 
a  tort  committed  jointly  the  law  will  not  apportion  the  guilt  or 
responsibility  of  the  tort  feasors  but  holds  them  all  for  what 
the  most  culpable  ought  to  pay.'*  Whether  the  wrong  com- 
plained of  by  the  defendant  was  a  joint  tort,  for  which  more 
than  the  defendant  is  responsible,  is  immaterial  in  this  issue. 
The  suit  is  against  one  and,  under  the  cases  already  cited,  the 
plaintiff  had  the  undoubted  right  to  maintain  it. 

4.  The  size  of  the  drain  and  the  puipose  for  which  it  was 
erected  have  little  to  do  with  this  case.  The  drain  was  large 
enough  to  peimit  the  damage  complained  of  and,  whether  in- 
tended or  not,  it  was  done  and  generally,  in  a  civil  action,  re- 
sults rather  than  intentions  govern. 

We  have  followed  the  course  of  the  appellant's  argument 
instead  of  considering  the  specifications  of  error  separately. 
Viewing  the  whole  case,  however,  there  is  nothing  in  the  an- 
swers to  points  or  the  charge  of  the  court  which  warrants  our 
interference. 

Judgment  affirmed. 


Tredway  r.  Kaufman,  Appellant. 

Bankruptcy— Bankrupt  ad  of  1898,  sec,  60—Preference^Evidenee— 
Interest, 

In  an  action  by  a  trustee  of  a  bankrupt  to  recover  an  amount  of  money 
alleged  to  have  been  paid  as  a  preference  in  violation  of  the  60lh  section 
of  the  national  bankrupt  act,  a  witness  may  be  permitted  to  testify  to  an 
interview  had  by  him  with  the  bankrupt  and  the  defendant  seven  months 
prior  to  the  giving  of  the  preference,  where  it  appears  that  from  the  date 
of  the  interview  to  the  date  of  the  preference  the  defendant  had  a  moi'e  or 
less  intimate  connection  with  and  knowledge  of  the  affairs  of  the  bankrupt. 
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Where  a  person  claims  a  legal  set-off  under  the  terms  of  clause  (c)  of 
section  60  of  the  bankrupt  act,  it  is  necessary  for  such  person  to  show 
specifically  that  the  payment  became  **  a  part  of  the  debtor's  estate.**  It 
must  be  shown  that  the  estate  was  benefited  in  some  way  by  the  payment. 

In  an  action  by  the  trustee  of  a  bankrupt  to  recover  an  amount  alleged 
to  have  been  paid  by  the  bankrupt  to  a  creditor  as  a  preference,  interest 
cannot  be  charged  until  demand  made,  and  if  no  demand  was  made,  in- 
terest will  only  be  payable  from  the  date  of  the  suit. 

Ai^ed  May  7, 1902.  Appeal,  No.  147,  April  T.,  1902,  by 
plaintiff,  f rona  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1899,  No.  790,  on  verdict  for  plaintiff  in  case  of  W.  T.  Tred- 
way.  Trustee  of  Gustave  Kaufman,  Bankrupt,  v.  J.  S.  Kaufman. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  by  a  trustee  in  bankruptcy  to  recover  the  amount 
of  an  alleged  pi-eference.     Before  McClung,  J. 

When  Joseph  Keeling  was  on  the  stand,  the  following  offer 
was  made  : 

Mr.  Castle:  I  propose  to  prove  by  the  witness  on  the  stand 
that  in  January,  1898,  Gustave  Kaufman  then  being  indebted 
to  him  in  quite  a  large  sum  of  money,  and  his  notes  having 
gone  to  protest,  that  he  declined  to  sell  any  more  stone  to  Gus- 
tave Kaufman,  whereupon  he  was  telephoned  for  to  go  to  the 
office  of  Joseph  S.  Kaufman,  in  the  Times  Building,  city  of 
Pittsburg,  where  he  met  Joseph  S.  Kaufman  and  Gustave 
Kaufman,  and  there  discussed  the  financial  condition  of  Gus- 
tave Kaufman  with  both  Gustave  Kaufman  and  Joseph  S. 
Kaufman,  the  defendant  here ;  and  that  Joseph  S.  Kaufman 
there  told  him  that  Gustave  Kaufman  was  not  a  good  financier, 
and  that  he  was  in  a  bad  state  financially,  and  that  he,  Joseph 
S.  Kaufthan,  was  going  to  take  charge  of  his  affairs,  and  as- 
sured the  witness  that  if  he  would  continue  to  ship  stone  to 
him  he  would  see  that  it  was  paid,  whereupon  witness  continued 
to  ship  stone  until  the  month  of  June,  accepting  promissory 
notes  for  the  same  upon  the  express  promise  of  Joseph  S.  Kauf- 
man that  he  would  see  that  they  were  paid ;  this  for  the  pur- 
pose of  showing,  first,  the  bankrupt  condition  of  Gustave 
Kaufman,  and  second,  the  knowledge  of  Joseph  S.  Kaufman 
of  his  bankrupt  condition. 
Vol.  XXI — 17 
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Mr.  Schoyer :  That  is  objected  to  as  iixelevant  and  imma- 
terial. It  is  too  remote.  It  has  nothing  to  do  with  the  ques- 
tion of  whether  or  not  on  August  4,  Joseph  S.  Kaufman  had 
reasonable  cause  to  believe  that  at  that  time  Gustave  Kaufman 
was  bankrupt,  and  that  the  money  that  he  was  then  receiving 
was  preferential  within  the  meaning  of  the  act.  Objection 
overruled.    Exception.  [3] 

The  court  refused  binding  instructions  for  defendant  [2] 
and  charged  in  part  as  follows : 

[I  am  asked  to  charge  with  regard  to  an  alleged  set-off  here. 
I  do  not  see  that  there  is  any  evidence  which  would  justify  me 
in  saying  that  there  is  money  that  went  into  the  estate  of  the 
bankrupt  here.  There  is  evidence  that  he  paid  some  money 
that  seems  to  have  been  appropriated  to  some  other  debts ;  but 
there  is  nothing  which  would  justify  a  set-off,  as  I  understand 
the  testimony  in  the  case.  So  that  if  you  find  that  there  was 
this  pi*eference,  and  that  it  was  known,  or  that  the  defendant 
had  reasonable  cause  to  believe  it  was  a  preference,  you  will 
find  for  the  amount  of  that  payment.]  [1] 

Verdict  and  judgment  for  plaintiff  for  $1,809.94.  Defendant 
appealed. 

ErroTB  assigned  were  (1, 2)  above  instructions,  quoting  them ; 
(8)  ruling  on  evidence,  quoting  the  bill  of  exceptions ;  (4)  in 
aUowing  interest  from  August  4^  1898. 

S.  Schoyer^  Jr.^  for  appellant,  cited:  Darby  v.  Boatman's 
Saving  Institute,  4  N.  B.  R.  600  (Fed.  Cases  No.  8,571) ;  Collier 
on  Bankruptcy  (3d  ed.),  p.  369 ;  Shuman  v.  Fleckenstein,  15 
N.  B.  R.  224  (Fed.  Cases,  No.  12,826);  In  re  Phelps,  8  A.  B. 
R.  396. 

H.  L.  Castle^  with  him  Stone  ^  Stone^  for  appellee,  cited : 
Toof  V.  Martin,  18  Wall.  40 ;  Wager  v.  Hall,  16  WaU.  584 ; 
Otis  V.  Hadley,  112  Mass.  100 ;  Forbes  v.  Howe,  102  Mass.  427. 

Opinion  by  Beaver,  October  13,  1902 : 
This  is  an  action  by  the  trustee  of  a  bankrupt  to  recover  an 
amount  of  money  alleged  to  have  been  paid  to  the  defendant  in 
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violation  of  the  provisions  of  the  60th  section  of  the  national 
bankrupt  act  The  bankrupt  and  the  defendant  were  brothers. 
August  4,  1898^  the  _bankrupi.paid  the- defendant  tl^86,6f 
August  8,  1898,  the  defendant  advanced  to  the  bankrupt,  at 
his  request,  $767  for  the  alleged  purpose  of  meeting  a  pay  roll. 
August  20,  1898,  the  bankrupt  filed  his  petition  for  adjudica- 
tion in  bankruptcy  and  subsequently  was  duly  adjudged  and 
decreed  a  bankrupt. 

Three  questions  arise,  involving  the  construction  or  interpre- 
tation of  three  clauses  of  the  60th  section  of  the  bankrupt  act 
of  1898:  1.  Was  the  payment  made  August  4, 1898,  by  the 
bankrupt  to  the  defendant,  a  preference  within  the  meaning  of 
the  act?  2.  Was  the  advancement  of  *767  August  8, 1898, 
a  set-off  under  the  provisions  of  clause  c  of  said  section? 
8.  Did  the  payment  of  August  4,  1898,  if  a  preference,  bear 
in teiaatJrom  its  date  ? 

The  clauses  of  section  60  of  the  bankrupt  act  involved  herein 
are  as  follows : 

"  Section  60.  Preferred  creditors,  (a)  A  person  shall  be 
deemed  to  have  given  a  preference,  if,  being  insolvent,  he  has 
procured  or  suffered  a  judgment  to  be  entered  against  himself 
in  favor  of  any  person,  or  made  a  transfer  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors  of  the 
same  class. 

**  (6)  If  a  bankrupt  shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee 
and  he  may  recover  the  property  or  its  value  from  such  person. 

"  (c)  If  a  creditor  has  been  preferred  and  afterwards,  in 
good  faith,  gives  the  debtor  further  credit  without  security  of 
any  kind  for  property  which  becomes  a  part  of  the  debtor's 
estates,  the  amount  of  such  new  credit  remaining  unpaid  at  the 
time  of  the  adjudication  in  bankruptcy  may  be  set  off  against 
the  amount  which  would  otherwise  be  recoverable  from  him." 

1.  There  does  not  seem  to  have  been  much  doubt  as  to  the 
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insolvency  of  the  debtor  at  the  time  of  the  payment,  August  4, 
1898.  It  was  practically  conceded.  If,  therefore,  the  defend- 
ant, the  person  receiving  the  payment,  "  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,'' 
the  right  of  action  would  be  complete  and  the  trustee  would 
have  a  right  to  recover  in  this  case. 

The  evidence  as  to  the  defendant's  knowledge  of  the  financial 
condition  of  the  bankrupt  was  somewhat  detailed  and  covered 
a  considerable  portion  of  time  prior  to  the  alleged  preference 
and  the  adjudication  in  bankruptcy.  The  plaintiff  offered  testi- 
mony of  a  witness  as  to  an  interview  had  by  him  with  the  bank- 
rupt and  the  defendant  in  January  previous  to  the  adjudication 
in  regard  to  the  financial  condition  of  the  bankrupt,  for  the 
purpose  of  showing  (1)  the  bankrupt  condition  of  Gustave 
Kaufman,  and  (2)  the  knowledge  of  Joseph  S.  Kaufman  of  his 
bankrupt  condition.  This  was  objected  to  and  the  ofifer  ad- 
mitted under  objection  and  the  admission  assigned  for  error. 
If  the  testimony  had  been  of  a  single  transaction  over  seven 
months  prior  to  the  alleged  preference,  and  there  had  been 
nothing  to  show  a  continuing  knowledge  by  the  defendant  of 
the  affairs  of  the  bankrupt,  the  objection  might  have  had  some 
validity  as  being  remote  and  disconnected  from  the  alleged 
bankruptcy,  but  other  events  tended  to  show  that  from  that 
time  down  to  the  date  of  the  payment,  which  constitutes  the 
alleged  preference,  the  defendant  had  more  or  less  intimate  con- 
nection with  and  knowledge  of  the  affairs  of  the  bankrupt,  in- 
cluding an  assignment  to  him  and  others  of  all  of  the  bankrupt's 
propeiijy  in  May  or  June  of  the  same  year.  We  think  the  evi- 
dence, under  the  circumstances,  was  properly  admitted  and  that 
it  and  all  the  other  facts  tending  to  show  that  the  defendant 
had  reasonable  cause  to  believe  that  the  payment  to  him  was 
intended  to  give  a  preference  were  fairly  submitted  to  the  jury. 
Their  finding  upon  tliat  subject  was  conclusive  and  the  pref- 
erence established. 

2.  Was  the  payment  of  $767,  by  the  defendant  to  the  bank- 
rupt, August  8, 1898,  a  legal  set-off,  under  the  terms  of  clause  e 
of  section  60  aforesaid  ?  The  testimony  of  the  defendant  in 
regard  to  that  is  as  follows :  "  Q.  Well,  after  you  advanced 
these  moneys,  you  got  from  him  a  check  for  how  much? 
A.  One   thousand   eighty-six    dollars    and    sixty-four  cents. 
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Q.  What  did  you  do  with  that?  Did  that  wipe  out  these 
advances  ?  A.  I  applied  it  toward  that  and  on  August  8 — that 
was  after  his  trouble — he  came  and  told  me  that  he  owed  a  lot  of 
money  to  his  hands,  and  I  finally  consented  to  let  him  have  the 
money.  Q.  How  much?  A.  Seven  hundred  and  sixty-seven 
dollars.  Q.  That  you  actually  give  him  too?  A.  Yes,  sir. 
Q.  These  various  advances  went  into  the  business  ?  A.  Yes,  sir. 
Q.  And  then,  after  he  had  quit  business,  you  returned  out  of  the 
money  he  had  given  to  you  $767  to  apply  to  the  laboring  peo- 
ple that  he  didn't  have  money  enough  to  pay  ?  A.  Yes,  sir. 
Q.  Was  there  or  was  there  not  any  arrangement  by  which  you 
were  seeking  to  get,  or  did  get,  or  was  there  an  understanding 
that  you  were  to  get  any  preference  in  the  matter  of  these  pay- 
ments ?  A.  No."  In  order  to  entitle  the  defendant  to  success- 
fully set  oflf  the  payment  of  $767  against  the  money  received 
by  him,  it  was  necessary  for  him  to  show  that  the  amount 
which  he  sought  to  set  off  had  become  a  part  of  the  debtor's 
estate.  Does  this  testimony  show  it  ?  We  cannot  see  that  it 
does.  The  money  was  advanced  for  the  express  purpose  of 
making  certain  specific  payments.  Whether  it  was  applied  or 
not  does  not  appear.  If  the  money  had  been  applied  to  pre- 
ferred claims  under  the  act  and  the  amount  for  distribution  by 
the  trustee  had  been  thereby  increased,  the  estate  of  the  bank- 
rupt would  have  been  to  that  extent  indirectly  benefited,  but 
this  does  not  appear,  and  it  seems  to  us  that  it  was  necessary 
for  the  defendant  to  show  specifically  that  the  payment  became 
"  a  part  of  the  debtor's  estate,"  in  order  to  entitle  him  to  use 
it  as  a  setofif.  This  was  not  shown  and  we  cannot,  therefore, 
convict  the  court  of  error  in  refusing  to  say  to  the  jury  that 
the  set-off  was  established.  The  court  below,  in*  the  opinion 
refusing  a  new  trial,  said :  "  This  $767  did  not  literally  become 
a  part  of  the  bankrupt's  estate.  Evidence  that  the  debtor  got 
the  money  for  another  purpose  certainly  is  not  evidence  that 
he  turned  it  over  to  the  trustee.  The  most  that  defendant  can 
ask — and  this  we  would  probably  hold — is  that  money  shown 
to  have  been  given  and  used  to  pay  a  preferred  debt  would  en- 
title the  defendant  to  a  set-off."  It  would,  of  course,  not  be 
necessary  to  show  distinctly  that  the  money  was  turned  over 
to  the  trustee  but  it  was  necessary  to  show  that  the  estate  was 
benefited  in  some  way  by  the  payment.     This  was  not  shown 
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clearly ;  indeed  it  does  not  affirmatively  appear  that  the  estate 
was  in  any  way  benefited  dii^ectly  or  indirectly.  'J'he  first 
assignment,  therefore,  is  overruled. 

3.  There  remains  the  question  of  interest.  There  seems  to 
have  been  nothing  said  upon  the  subject  at  the  trial.  The 
court  directed  the  jury,  in  case  they  found  that  there  had  been 
a  preference,  to  find  for  the  amount  of  the  payment.  The 
plaintiff  admits  that  interest  should  not  be  charged  until  de- 
mand made  and,  as  no  demand  was  shown  until  suit  brought, 
interest  would  be  payable  only  from  th^  date  <rf  the.sulL.. 
'J'here  should,  therefore,  be  a  deduction,  as  of  the  date  of  the 
verdict,  f  63.45.  Let  this  be  deducted  from  the  judgment  as  of 
January  15,  1902,  and  with  this  correction  let  the  judgment 
be  affirmed. 


Brown  v.  Montgomery,  Appellant. 

Landlord  and  tenant-- Notice  to  quit — Withdrawal  of  notice. 

Where  a  tenant  has  received  the  three  months'  notice  to  quit  required  by 
an  existing  lease  and  on  application  to  the  landlord  procures  permission  to 
remain,  the  notice  is  in  effect  withdrawn  and  the  covenants  of  the  existing 
lease  furnish  a  consideration  for  the  contract  of  renewal.  In  determining 
whether  there  was  an  actual  withdrawal  of  the  notice,  the  jury  should  con- 
sider all  of  the  acts  and  declarations  of  the  landlord,  and  not  merely  what 
he  said  at  a  particular  conversation. 

Appeals -'Charge  of  court — Harmless  error--- Landlord  and  tenant. 

In  a  proceeding  by  a  landlord  to  regain  possession  of  leased  premises, 
where  the  verdict  is  for  the  plaintiff,  the  defendant  cannot  obtain  a  re- 
versal upon  all'eged  erroneous  instructions  given  by  the  trial  judge  in  re- 
spect to  the  measure  of  damages  in  case  the  jury  found  for  the  defendant. 

P7*actice,  C.  P.— Charge  of  court — Appeals. 

It  is  error  to  confine  the  attention  of  the  jury  to  one  view  of  the  case 
where  there  is  more  than  one  which  they  should  consider.  If,  however,  no 
particular  instinictions  be  asked,  tlve  court  is  responsible  for  the  general 
effect  only  of  the  charge,  and  in  considering  the  charge,  the  whole  of  it 
must  be  taken  together. 

Argued  May  12,  1902.  Appeal,  No.  94,  April  T-,  1902,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T., 
1901,  No.  122,  on  verdict  for  plaintiff,  in  case  of  R.  L.  Brown 
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V.  Alexander  Montgomery.    Before  Rice,  P.  J.,  Beaveb,  Ob- 
lady,  W.  W.  PoRTKB  and  W.  D.  Porter,  JJ.    Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace  in  proceedings 
by  a  landlord  to  secure  possession  of  leased  premises.  Before 
Patton,  p.  J. 

The  court  charged  as  follows : 

It  appears  from  the  evidence  in  this  case  that  Robert  L. 
Brown,  the  plaintiff,  was  the  owner  of  a  house  and  lot  on  the 
comer  of  Jacob  and  Jefferson  streets  in  the  borough  of  Kittan- 
ning.  On  January  1,  1889,  he  leased  this  property  to  Alex- 
ander Montgomery,  the  defendant,  for  a  term  of  fifteen  months 
which  would  make  the  lease  expire  on  April  1,  1890. 

For  ten  years  after  that  the  defendant  occupied  the  premises 
without  any  new  lease,  except  that  some  changes  were  made 
in  the  boundaries  and  in  the  amount  of  ground. 

It  appears  that  on  December  28,  1900,  Mr.  Brown  gave  Mr. 
Montgomery  notice  to  quit  possession  of  the  premises.  You 
all  understand  that.  You  understand  that  it  is  the  duty  of  the 
landlord  where  there  is  a  lease  such  as  this,  from  year  to  year, 
if  he  wants  to  get  possession  of  the  premises  on  April  1,  he 
must  give  notice  to  his  tenant  at  least  ninety  days  before  the 
first  of  next  April.  There  is  no  dispute  that  Mr.  Brown  did 
give  such  a  notice.  If  there  was  nothing  else  in  the  way  he 
would  be  entitled  to  recover. 

After  giving  such  notice,  he  waited  until  after  April  1,  and 
then  Mr.  Montgomery  not  having  left  the  premises  in  accord- 
ance with  this  notice,  Mr.  Brown  began  proceedings  before  a 
justice  of  the  peace,  and  on  April  22,  1901,  had  the  defendant 
evicted  from  these  premises.  So  far  as  that  testimony  is  con- 
cerned, there  is  no  dispute. 

iTie  defense  set  up  by  Mr.  Montgomery  is  that  Mr.  Brown 
made  another  agreement  after  December  28,  allowing  him  to 
remain  there  another  year,  and  that  he  withdrew  the  notice  of 
December  28,  1900.  If  that  is  true,  and  if  this  jury  find  from 
the  preponderance  of  the  evidence  in  the  case,  that  Robert  L. 
Brown  withdrew  this  notice  of  December  28,  1900,  or  entered 
into  a  new  agreement  with  Mr.  Montgomery,  by  which  he 
should  stay  there  another  year,  then  Mr.  Montgomery  has  made 
out  a  complete  defense. 
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How  is  that?  The  question  in  this  case  is,  did  the  minds  of 
Mr.  Brown  and  of  Mr.  Montgomery  come  together,  that  is,  did 
they  enter  into  a  contract,  or  were  these  interviews  mere  talk 
and  negotiations  leading  up  to  a  contract. 

It  is  a  well-known  saying  that  it  takes  two  to  make  a  bar- 
gain. Did  the  minds  of  these  two  men  come  together  at  any 
time,  in  which  Mr.  Brown  agreed  to  lease  to  Mr.  Montgomery 
this  property  for  another  year  and  Mr.  Montgomery  agreed  to 
take  it,  or  was  it  mere  talk  leading  up  to  an  agreement?  [You 
all  know,  gentlemen,  that  persons  who  have  property  leased,  give 
notice  before  January  1  to  their  tenants  to  leave,  and  that  it  is  a 
very  common  thing  for  them  and  their  tenants  to  come  together 
and  make  a  new  agreement  for  the  next  year.  It  may  be  by  the 
same  agreement  or  it  may  be  by  another  agreement,  but  if  they 
actually  make  another  agreement,  why  then  of  course  the 
tenant  can  stay  for  another  year.  If  it  is  mere  talk  leading  up 
to  an  agreement,  and  the  contract  is  not  closed,  then  there  is 
no  bargain,  because  it  takes  two  to  make  a  bargain.]   [5] 

It  appears  that  Mr.  Brown  and  Mr.  Montgomery  were  not 
on  speaking  terms."  That  about  December  25  Harry  Mont- 
gomery, a  son  of  Alex.  Montgomery,  went  to  Mr.  Brown  and 
asked  if  his  father  could  have  the  house  for  another  year.  If 
I  recollect  the  testimony  correctly,  Mr.  Brown  at  that  time 
told  Harry  Montgomery  that  there  were  some  people  talking 
about  taking  the  property,  and  that  he  would  let  him  know  in 
a  short  time.  That  afterwards  he  told  Harry  Montgomery  that 
his  father  could  have  the  house.  That  in  pursuance  of  that 
conversation  he  drew  up  a  lease  and  handed  it  to  Harry  Mont- 
gomery and  he  gfave  it  to  his  father.  That  his  father  at  first 
objected  to  that  lease  because  there  was  a  ^^  cowcatcher ''  clause 
in  it.  That  it  was  returned  to  Mr.  Brown  with  a  statement  of 
Mr.  Montgomery's  objection,  and  then  Mr.  Brown  said,  "  Well, 
your  father  has  always  paid  his  rent,"  and  he  struck  that 
clause  out  of  the  lease.  It  was  returned  to  Mr.  Montgomery 
and  then  he  objected  to  it  because  the  rent,  had  been  raised 
from  $200  to  $225  a  year  and  the  size  of  the  lot  had  been  cut 
down  from  sixty-five  feet  on  Jefferson  street  to  fifty-five,  and 
from  112  or  120  on  Jacob  street  to  about  seventy.  When  the 
lease  was  again  returned  to  Mr.  Brown  he  refused  to  agree  to 
tlie  terms  that  Mr.  Montgomery  wanted  hiai  to  agree  to,  and 
the  lease  was  then  destroyed. 
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[Now,  gentlemen,  you  take  into  consideration  all  the  testi- 
mony of  Mr.  Brown  and  Mr.  Alex.  Montgomery  and  of  Harry 
Montgomery  and  decide  whether  or  not  the  minds  of  these  two 
men,  Mr.  Brown  and  Mr.  Alex.  Montgomery  ever  came  to- 
gether, and  whether  or  not  they  agreed  that  this  property 
should  be  rented  to  Mr.  Montgomery  for  another  year.  If  they 
did,  the  plaintiff  cannot  recover  and  if  Mr.  Brown  agreed  to 
withdraw  this  notice  of  December  28,  and  actually  did  with- 
draw it,  then  he  could  not  recover.  But  if  the  jury  find  that 
Mr.  Brown  did  not  withdraw  this  notice  and  did  not  enter  into 
a  contract  for  the  next  year,  then  he  would  be  entitled  to  re- 
cover.] [4] 

[Mr.  Montgomery  is  corroborated  to  some  extent  by  the  tes- 
timony of  Mr.  Jennings,  who  stated  that  he  had  a  conversation 
with  Mr.  Brown  about  February  1,  1901,  in  which  Mr.  Brown 
stated  that  he  had  rented  this  property  to  Alex.  Montgomery, 
but  take  into  consideration  in  connection  with  that  testimony 
the  fact  that  it  was  about  February  1  when  Mr.  Brown  was 
attempting  to  lease  this  property  to  Mr.  Montgomery  and  that  it 
was  about  that  time  that  he  had  drawn  up  this  article.  Was 
that  before  Mr.  Montgomery  returned  the  article  to  Mr.  Brown 
or  afterwards  ?]   [3] 

Mr.  Sheridan  is  called  and  he  states  that  Mr.  Brown  said  to 
him  that  he  wanted  to  rent  the  house  to  "  them,"  meaning  Mr. 
Montgomery's  daughter  and  her  husband.  Take  that  into  con- 
sideration whether  it  has  any  bearing  either  way. 

Now,  gentlemen,  this  case  is  strictly  for  the  jury.  Take  into 
consideration  all  this  testimony  and  all  the  surrounding  facts 
in  the  case  and  determine  which  of  these  parties  is  right  in  this 
controversy.  If  you  find  in  favor  of  the  plaintiff,  he  would  be 
damaged  to  the  amount  of  tSO.OO  that  he  had  to  pay  to  Mr. 
Lahm,  and  he  would  also  lose  the  rent  of  the  property  from 
April  1  to  April  22.  If  you  find  in  favor  of  the  defendant,  he 
has  told  you  about  how  he  was  put  out  by  the  constable 
and  what  it  cost.  That  he  had  two  teams  from  Friday  until 
Monday,  but  I  presume  they  did  not  work  on  Sunday.  He 
also  testified  that  he  has  been  boarding  at  the  Reynolds  House 
ever  since  at  $1.00  a  day.  The  duty  of  Mr.  Montgomery, 
after  l>eing  evicted  from  this  house,  was  to  get  another  suita- 
ble house  if  he  could.     If  he  could  not  then  he  would  be  justi- 


Digitized  by  VjOOQIC 


i66  BROWN  V.  MONTGOMERt,  Appellant. 

Charge  of  Court— Opinion  of  the  Court.  [21  Fa  Superior  Ct. 

fied  in  boarding  after  his  eviction,  and  could  charge  Mr.  Brown 
for  what  his  boarding  cost,  but  of  course  while  he  was  boarding 
at  the  Reynolds  House  he  was  not  paying  any  rent.  You  also 
take  into  consideration  what  damage,  if  any,  has  been  done  to 
Mr.  Montgomery's  goods.  His  testimony  was  not  veiy  positive 
as  to  what  damage  was  done,  but  if  you  find  in  his  favor  you 
take  all  these  things  into  consideration. 

[Gentlemen  of  the  jury,  under  the  act  of  1863,  if  you  find  in 
favor  of  Mr.  Montgomery,  the  defendant,  you  will  only  find 
what  damage  he  has  sustained,  from  April  22  up  until  the 
pi-esent  time,  because  under  the  act  of  assembly,  if  the  verdict 
is  in  favor  of  Mr.  Montgomery,  he  would  be  entitled  to  repos- 
sess himself  and  take  possession  of  this  property.  If  you  find 
in  favor  of  him  you  can  only  give  him  such  damages  as  he 
would  be  entitled  to  under  our  instruction  from  April  22,  to 
the  present  time.]  [6]  If  you  find  in  favor  of  Mr.  Brown  you 
allow  him  what  damages  he  would  be  entitled  to  from  April  1, 
the  time  that  Mr.  Montgomery  refused  to  deliver  up  possession, 
until  April  22,  the  time  that  he  was  put  out.  This  is  an  im- 
portant case  to  these  men.  You  will  weigh  the  evidence  care- 
fully, consider  all  the  facts  surrounding  it,  and  render  a  verdict 
in  accordance  with  the  weight  of  the  evidence. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  ass^'gned  were  (1)  answer  to  point  quoted  in  the  opin- 
ion of  the  Superior  Court ;  (S-6)  portions  of  charge  as  above, 
quoting  them. 

James  H.  McCain^  of  McCain  ^  Christy ^  with  him  Boyd  8. 
Henry ^  for  appellant. 

R.  A.  McCullough,  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  October  18, 1902 : 
The  burden  of  the  appellant's  contention  is  rested  upon  the 
answer  of  the  court  below  to  the  defendant's  third  point  of 
charge.  The  point  and  answer  are  as  follows :  "  If  the  juiy 
find  from  the  evidence  that  R.  L.  Brown,  the  landlord  in  this 
case,  said  to  Harry  Montgomery  to  tell  his  father,  the  defendant, 
that  if  he  wanted  the  house  he  could  liave  it,  and  that  fact  hav- 
ing been  communicated,  the  defendant  agreed  to  it,  such  con- 
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duct  on  the  part  of  Brown  was  in  effect  a  withdrawal  of  the 
notice  to  quit ;  the  parties  were  remitted  to  the  original  lease 
and  Brown  could  not  avail  himself  of  the  act  of  1863,  and  the 
verdict  of  the  jury  must  be  for  the  defendant  for  such  damages 
as  you  find  he  has  sustained."  To  this  the  trial  judge  answered, 
*'  All  of  the  conversations  between  Brown  and  Harry  Mont- 
gomery will  be  taken  into  consideration  by  the  jury,  to  deter- 
mine whether  or  not  there  was  a  withdrawal  of  the  notice  of 
December  28,  or  a  new  contract  entered  into."  Technically, 
the  court  did  not  in  terms  affirm  or  refuse  the  point  by  the 
answer  quoted.  In  substance,  however,  the  answer  palpably 
means  that  the  principle  of  law  invoked  is  sound,  but  that  the 
testimony  to  which  the  defendant  desired  the  principle  to  be 
applied  should  not  be  restricted  to  parts  of  one  or  more  conver- 
sations between  the  parties,  but  should  include  all  the  conver- 
sations which  formed  a  part  of  the  negotiations.  It  has  been 
held  that  where  a  tenant  has  received  the  three  months'  notice 
to  quit  required  by  an  existing  lease  and  on  application  to  the 
landlord  procures  permission  to  remain,  the  notice  is  in  effect 
withdrawn  and  the  covenants  of  the  existing  lease  furnish  a 
consideration  for  the  contract  of  renewal:  Suppleev.  Timothy, 
124  Pa.  376.  This  doctrine  was  explicitly  affirmed  by  the  court 
in  the  case  before  us  in  the  answer  made  to  the  defendant's 
second  point  of  charge.  It  was  testified  by  defendant's  son 
and  not  denied  by  the  plaintiff  that  in  a  conversation  between 
the  plaintiff  and  the  defendant's  son  (representing  his  father) 
held  before  the  notice  to  quit  was  given,  the  former  said  that 
the  house  was  at  the  defendant's  service.  The  plaintiff,  how- 
ever, contends  that  nothing  came  of  this.  The  leave  to  stay 
would  doubtless,  if  unconditionally  given  and  accepted  without 
more,  have  operated  as  a  renewal.  It  was  not  so  given  and  ac- 
cepted. Subsequently  a  notice  to  quit  was  given.  Neither  of 
the  parties  treated  the  matter  as  closed.  The  plaintiff  is  al- 
leged to  have  again  said  that  the  house  was  at  the  defendant's 
service.  But  at  the  suggestion  of  the  defendant's  son  an  at- 
tempt was  made  to  agree  upon  a  new  lease.  The  language  of 
the  point  does  not  comprehend  these  facts  in  the  case.  They 
are  important  since  the  conduct  of  the  parties  is  in  contradic- 
tion of  the  assumption  that  by  the  alleged  permission  to  remain 
they  had  concluded  an  agreement  for  the  coming  year.     The 
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court  below  was  therefore  right  in  requiring  that  the  jury  should 
consider  all  of  the  conversations  between  the  parties,  and  in 
refusing  to  instruct  them  to  find  for  the  defendant  if  they  be- 
lieved that  the  landlord  had  said  generally  that  if  the  tenant 
wanted  the  house  he  could  have  it.  It  is  to  be  observed  that 
it  is  the  defendant  who  complains  of  the  answer  to  the  point. 
The  point  as  drawn  might  well  have  been  refused.  If  error 
was  committed  no  injury  to  the  defendant  followed. 

The  second,  third,  fourth  and  fifth  assignments  are,  by  the 
appellant,  grouped  for  consideration.  They  are  excerpts  from 
the  charge  and,  as  the  appellant  says,  are  not  assigned  in  order 
to  show  positive  misdirection  in  them  or  in  the  general  charge, 
but  for  the  purpose  of  showing  that  the  trial  judge  failed  to 
properly  exhibit  to  the  jury  all  of  the  questions  alleged  by  the 
defendant  to  be  in  the  case.  It  is  error  to  confine  the  atten- 
tion of  the  jury  to  one  view  of  a  case  where  there  is  more  than 
one  which  they  should  consider.  If,  however,  no  particular 
instructions  be  asked,  the  court  is  responsible  for  the  general 
effect  only  of  the  charge,  and  in  considering  the  charge  the 
whole  of  it  must  be  taken  together.  In  this  case  the  charge 
so  taken  discloses  no  reversible  error :  Pierson  v.  Duncan,  162 
Pa.  187. 

The  sixth  assignment  is  without  substance.  It  complains 
that  the  court  instructed  the  jury  erroneously  in  respect  to  the 
measure  of  damages  in  case  they  found  for  the  defendant.  It 
is  difficult  to  see  how  this  injured  the  defendant  as  the  jury 
returned  a  verdict  for  the  plaintiff:  Kunes  v.  Spangler,  2 
Penny.  101. 

The  judgment  is  affirmed. 


Reep  V.  Wagner,  Appellant. 

Trespass  quare  clausum  fregil — Possession — Cotenants — Charge. 

Where  one  of  several  cotenants  in  possession  of  real  estate  by  permis- 
sion  of  the  other  cotenants,  leaves  the  premises  temporarily  with  no  in- 
tention of  abandonment,  and  another  of  the  cotenants  forcibly  enters  and 
throws  out  furniture  which  he  finds  there,  he  will  be  liable  in  damages  to 
the  cotenant  upon  whose  possession  he  has  trespassed. 
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In  an  action  to  recover  damages  for  a  trespass  alleged  to  have  been  com- 
mitted on  the  day  before  Decoration  day,  a  judgment  on  a  verdict  for  plain- 
tiff will  not  be  reversed  because  the  court  said  to  the  jury  :  **  If  you  rec- 
ollect last  Decoration  day ;  it  seems  that  these  parties  went  the  day  be- 
fore ;  on  Decoration  day  there  was  a  very  heavy  rain  ;  I  know  that,  I  went 
to  Prospect  and  it  poured  on  me  nearly  all  the  day  and  it  rained  in  the 
afternoon." 

Argued  May  13,  1902.  Appeal,  No.  19,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1900, 
No.  49,  on  verdict  for  plaintiff  in  case  of  Margaret  Reep  v. 
Eli  Reep  and  William  Wagner.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AflBrmed. 

Trespass  quare  clausum  fregit.     Before  Greer,  P.  J. 

At  the  trial  it  appeared  that  in  1894,  Mary  Reep  died  pos- 
sessed of  about  five  acres  of  land  in  Fairview  township.  She 
left  to  survive  her  two  brothers,  one  sister,  and  the  children 
of  several  deceased  brothers.  Eli  Reep,  one  of  the  defendants, 
was  a  brother  and  administrator  of  her  estate.  Hamilton  Reep, 
a  nephew  of  deceased,  moved  on  to  the  land  with  the  consent 
of  the  other  cotenants  and  continued  in.  possession  until  his 
death.  After  his  death  his  widow  remained  in  possession. 
Early  in  1900  she  left  the  premises  with  her  children  in  order 
to  secure  work  in  Butler.  She  left  most  of  her  household 
furniture  on  the  premises.  The  evidence  tended  to  show  that 
she  did  not  abandon  possession,  but  intended  to  return.  On 
May  29,  1900,  Eli  Reep  went  on  the  premises  and  placed  Wil- 
liam Wagner  in  possession  of  them  as  tenant.  Reep  and  Wag- 
ner removed  the  furniture  to  a  barn.  There  was  some  evi- 
dence that  it  was  thrown  out. 

The  court  charged  in  part  as  follows  : 

[If  Eli  Reep  came  there  when  she  was  absent  and  threw 
away  her  property,  took  it  out  and  put  it  in  the  bam  or  in  the 
field,  he  was  guilty  of  ouster  and  put  her  out  of  the  property 
wrongfully  and  would  be  liable  for  damages.]  [5] 

[If  they  (meaning  the  plaintiff)  locked  up  the  house  and 
brought  part  of  their  goods  here  and  left  part  there,  renting  a 
house  here  with  the  intention  of  only  being  here  temporarily 
and  returning  to  the  house,  we  say  to  you  she  would  not  have 
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surrendered  her  rights  or  waived  any  interest  she  had  in  the 
land,  and  Mr.  Eli  Keep  would  be  a  trespasser  in  ousting  or 
putting  her  out]  [6] 

[If  you  recollect,  last  Decoration  day ;  it  seems  that  these 
parties  went  the  day  before ;  on  Decoration  day  there  was  a 
very  heavy  rain  ;  I  know  that,  I  went  to  Prospect  and  it  poured 
on  me  nearly  all  the  day,  and  it  rained  in  the  afternoon.]  [7] 

Verdict  and  judgment  for  plaintiff  for  $125.  Defendant 
appealed. 

Errors  assigned  among  others  were  (6,  6,  9)  above  instruc- 
tions, quoting  them. 

Lev,  McQuistion^  with  him  J.  C.  Vanderlin^  for  appellant, 
cited :  Woods  v.  Phillips,  43  N.  Y.  152 ;  Overdeer  v.  Lewis,  1 
W.  &  S.  91 ;  Leibig  v.  Steiner,  94  Pa.  472 ;  Tietz  v.  PhUa. 
Traction  Co.,  169  Pa.  516 ;  FUbert  v.  Hoff,  42  Pa.  97 ;  Black- 
more  V.  Gregg,  2  W.  &  S.  182. 

J.  D.  Marshall^  for  appellee  cited :  Enyard  v.  Enyard,  190  Pa. 
114 ;  Filbert  v.  Hoff,  42  Pa.  97;  McGill  v.  Ash,  7  Pa.  897. 

Opinion  by  Beaver,  J.,  October  13, 1902. 

The  trial  judge  in  the  court  below  in  his  charge  to  the  juiy 
said :  *'  If  it  is  true  that  she  (the  plaintiff)  had  given  up  posses- 
sion, that  is,  if  she  had  surrendered  her  rights  that  she  had 
under  her  husband,  turned  her  back  on  it  and  gone  to  Butler, 
with  the  intention  of  living  thei'e  permanently,  then  she  cannot 
recover  and  would  not  be  ousted,  and  she  can  have  no  claim  to 
the  land  whatever.  How  is  that  ?  "  The  jury  having  found  for 
the  plaintiff,  it  necessarily  follows  that  she  had  not  abandoned 
the  property  and  the  main  fact  upon  which  the  appellants'  ques- 
tion involved  is  based  must  be  eliminated. 

There  ih  no  evidence  that  the  plaintiff  was  a  tenant  at  will  or 
by  sufferance.  On  the  contraiy,  it  clearly  appears  that  she 
was  in  possession  claiming  under  her  husband  who  was  a  co- 
tenant  with  the  defendant  (Reep),  and  that  she  was  there  also 
by  authority  of  other  cotenants.  There  is  absolutely  nothing 
of  fact,  therefore,  upon  which  to  base  the  so-called  questions 
involved. 
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The  defendant,  Reep,  as  administrator  of  his  sister's  estate, 
had  no  control  of  the  real  estate.  His  rights  thereto  were  no 
greater  in  degree  than  those  of  the  plaintiff.  When,  therefore, 
he  entered  upon  the  premises,  without  authority  other  than 
that  conferred  by  his  interest  therein  as  a  tenant  in  common, 
removed  the  plaintiff's  goods,  placed  the  defendant  Wagner  in 
possession  and  thus  prevented  the  plaintiff  from  the  use  of  the 
dwelling  house  and  reaping  the  growing  crops,  he  was  as  much 
a  trespasser  as  was  Wagner,  the  other  defendant,  who  was  a 
complete  stranger  to  the  title.  The  jury  having  found  that  the 
plaintiff  had  not  abandoned  her  possession,  which  was  a  ques- 
tion of  fact  for  them,  there  remained  only  the  question  of 
damages.  We  see  no  error  in  the  manner  in  which  that  ques- 
tion was  submitted  to  the  jury. 

The  remarks  of  the  trial  judge  in  regard  to  the  weather  upon 
Decoration  Day,  which  were  in  the  main  an  appeal  to  the  recol- 
lection of  the  jurors,  were  not  strictly  regular,  but  they  did  the 
defendants  no  harm. 

The  answers  to  the  defendants'  points  were  substantially  cor- 
rect, their  rights  were  fully  guarded  in  the  general  charge,  the 
pertinent  facts  were  properly  submitted  to  the  jury  for  their 
finding,  and  with  the  moderate  verdict,  which  was  rendered, 
there  is  no  reason  to  interfere. 

Judgment  affirmed. 


Hilliard,  Appellant,  v.  Connelly. 

Ejectment— Deed— Evidence. 

In  an  action  of  ejectment  where  the  plaintiffs  offer  in  evidence  a  deed 
from  a  former  owner  which  contains  a  recital  that  the  deed  conveys  the 
same  tract  or  piece  of  land  deeded  to  the  grantor  by  the  county  treasurer 
under  a  tax  sale,  and  there  is  no  allegation  or  proof  that  such  owner  had 
any  other  title  than  the  one  conveyed  to  him  by  the  treasurer,  the  plain- 
tiff will  not  be  permitted  to  offer  in  evidence  or  claim  under  another  deed 
fn>m  the  widow  and  heirs  of  such  owner,  inasmuch  as  the  record 
showed  that  the  widow  and  heirs  had  nothing  to  convey. 

Argued  May  13, 1902.  Appeal,  No.  100,  May  T.,  1902,  by 
plaintiffe,  from  judgment  of  C.  P.  Butler  Co.,  Dec.  T.,  1901» 
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No.  164,  on  verdict  for  defendant  in  case  of  Newton  Hilliard 
and  Thomas  Henon  v.  Henry  G.  Donnelly.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J. 
AflSrmed. 

Ejectment  for  land  in  Washington  township.  Before 
Greer,  P.  J. 

At  the  trial  plaintiff  showed  title  in  one  Samuel  H.  Kelly 
by  a  county  treasurer's  deed  under  a  tax  sale.  They  then 
offered  in  evidence  a  deed  of  Kelly  to  Samuel  Dickey.  The 
material  portions  of  this  deed  are  quoted  in  the  opinion  of  the 
Superior  Court.  Plaintiffs  then  offered  in  evidence  a  deed 
from  the  widow  and  heirs  of  S.  H.  Kelly  to  Thomas  and  Rich- 
ard Henon,  bearing  date  July  23,  1890,  for  seventy-five  acres, 
the  land  being  the  land  in  dispute. 

Judge  Bredin :  We  object  to  that  because  by  the  evidence 
of  this  last  deed  offered  by  the  plaintiffs  all  the  interest  of 
S.  H.  Kelly  had  passed  to  Mr.  Dickey ;  that  he  had  nothing 
to  convey.  We  object  to  the  deed  and  ask  the  court  to  rule 
on  that,  because  by  the  former  deed  offered  in  evidence  all  the 
title  passed  from  Mr.  Kelly  to  Mr.  Dickey  and  there  was  noth- 
ing to  pass. 

The  Court :  I  think  we  will  not  receive  this  deed  unless  there 
is  more  proof  to  show  that  Kelly  had  land  in  there. 

Mr.  Vanderlin :  We  propose  to  follow  this  by  evidence  to 
show  where  Dickey  bought  to,  and  it  left  a  part  of  No.  12  still 
in  Kelly  ;   to  show  the  limits  of  Dickey's  purchase. 

The  Court :  We  will  not  receive  it. 

Bill  of  exceptions  sealed  this  4th  day  of  June,  1901,  at  re- 
quest of  plaintiffs'  counsel. 

Mr.  McQuistion:  To  be  followed  by  parol  testimony  that 
the  land  in  dispute  is  part  of  lot  No.  12  in  the  second  dona- 
tion district,  and  that  it  was  not  embraced  nor  included  within 
the  boundaries  of  title  deed  made  by  Samuel  H.  Kelly  to 
Samuel  Dickey,  already  offered  in  evidence  and  bearing  date 
October  16,  1854,  recorded  in  deed  book  66,  page  367,  the 
boundaries  in  the  deed  from  Samuel  H.  Kelly  to  Samuel  Dickey 
being  well  defined  by  monuments  and  measurements  and  calls, 
and  left  seventy-five  acres  of  the  original  numbered  lot  that 
did  not  pass  by  the  deed  of  Kelly  to  Samuel  Dickey,  and  to  be 
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further  followed  by  parol  proof  to  show  that  lot  No.  12  over- 
ran the  amount  of  land  described  in  the  official  draft  already 
offered  in  evidence  on  part  of  plaintiff,  and  to  be  followed  by 
proof  that  Miller  and  Hilliard  claimed  the  land  north  of  the 
line  of  Dickey's  land. 

Judge  Bredin:  Objected  to  because  the  deed  from  S.  H. 
Kelly  and  wife  to  Samuel  T.  Dickey  conveys  to  said  Dickey 
all  the  land  which  he,  the  said  S.  H.  Kelly,  purchased  at 
treasurer's  sale  as  the  property  of  Jonathan  Porter,  and  being 
all  the  land  between  Miller  and  Hilliard  on  the  north  and 
Hannah  on  the  south,  showing  by  the  express  terms  of  the 
deed  that  no  land  remained  in  said  Kelly  to  be  afterwards 
conveyed  to  anyone,  and  the  fact,  moreover,  that  the  distance 
given  as  195  rods  from  north  to  south  corresponded  precisely 
with  the  distance  given  in  the  deeds  already  offered  in  evidence 
by  the  plaintiflfs,  preceding  the  Kelly  deed.  Objected  to  fur- 
ther ;  the  parol  testimony  proposed  to  be  offered  would  be  en- 
tirely incompetent ;  it  is  contradicting  the  deed. 

The  Court :  The  plaintiff  having  first  offered  in  evidence  a 
connected  draft  of  nine  tracts  of  land  situate,  when  surveyed, 
in  donation  district  No.  2,  now  in  the  county  of  Butler,  which 
survey  was  in  pursuance  of  an  act  of  assembly,  showing  that 
No.  12  subdistrict  is  between  No.  13  and  No.  11 ;  that  it  is 
261  perches  from  east  to  west  and  196  perches  from  north  to 
south ;  the  plaintiff  also  offering  deed  from  Porter  to  David 
Smith,  showing  a  conveyance  of  100  acres  off  the  east  side  of  this 
tract  of  land ;  also  showing  the  deed  of  the  treasurer  of  Butler 
county,  Isaac  Colbert,  to  S.  H.  Kelly  for  a  tract  of  land  corres- 
ponding exactly  with  what  remains  of  No.  12  after  100  acres 
were  sold  off,  and  also  as  the  same  deed  shows  it  was  Kelly's 
land  between  Hilliard  and  Miller  on  the  north  and  Hannah  on 
tlie  south,  and  also  shows  that  it  was  all  the  land  bought  by 
Kelly.     We  refuse  to  receive  this  deed  and  seal  a  bill.  [1] 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

Errors  aasigned  were  (1)  ruling  on  evidence,  quoting  the  bill 
of  exceptions ;  (2)  in  giving  binding  instructions  for  defendant. 

Lev.  McQuistiori,  with  him  J.  C.  Vanderlin^  for  appellant. 
Vol.  XXI   -18 
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JameB  Brediuy  with  him  Joseph  Bredin^  for  appellee. 

Opinion  by  Beaver,  J.,  October  13, 1902 : 

We  are  unable  to  see  how  the  questions  contained  in  the 
statement  of  the  questions  involved  have  any  relevancy  to  the 
case  aa  it  was  presented  in  the  court  below.  Plaintiffs  and  de- 
fendant both  claimed  under  Samuel  Kelly,  who  was  the  pur- 
chaser at  treasurer's  sale  of  the  interest  of  Jonathan  Porter  in 
lot  No.  12  of  the  second  donation  district.  Plaintiffs,  as  part 
of  their  case  in  chief,  offered  the  deed  from  Isaac  Colbert, 
county  treasurer,  to  Samuel  Kelly  for  all  i*emaining  interest  in 
Jonathan  Porter  in  lot  No.  12  which,  as  the  plaintiffs  claim  in 
the  history  of  the  case,  includes  the  land  in  suit.  Following 
this,  plaintiffs  offered  a  deed  from  Samuel  H.  Kelly  to  Samuel 
Dickey  which  conveys  the  land  described  as  follows :  "  Begfin- 
ning  at  a  post,  the  northwest  corner,  and  running  from  thence 
by  lands  of  Peter  Hilyard  or  Jacob  Miller  east  one  hundi'ed 
and  ninety-one  perches  to  a  post ;  thence  by  lands  of  Daniel 
Smith  south  one  hundred  and  ninety-lSve  perches  to  a  post ; 
thence  by  lands  of  Robert  Hannah  west  one  hundred  and  ninety- 
one  perches  to  a  post ;  thence  by  lands  of  James  Gardner  heirs 
north  one  hundred  and  ninety-five  perches  to  the  place  of  be- 
ginning; containing  two  hundred  and  ninety  acres  and  ninety- 
five  perches  and  allowance,  be  the  same  more  or  less,  the  same 
tract  or  piece  of  land  sold  by  Isaac  Colbert,  treasurer  of  Butler 
county,  as  the  property  of  Jonathan  Porter  for  taxes,  and  pur- 
chased by  and  deeded  to  the  above  named  Samuel  H.  Kelly, 
by  the  said  treasurer  of  Butler  county,  by  a  deed  dated  the 
8th  day  of  June,  A.  D.  1846."  It  was  not  alleged  that  Samuel 
Kelly  had  any  other  title  than  the  one  conveyed  to  him  by  the 
treasurer.  After  offering  the  deed  from  Kelly  to  Dickey,  con- 
taining the  above  description,  plaintiffs  offered  a  deed  from  the 
widow  and  heira  of  Samuel  H.  Kelly,  deceased,  to  the  plaintiffs, 
dated  July  23, 1890,  for  a  strip  of  land  lying  north  of  the  Smith 
and  Dickey  purchase  and  extending  east  and  west  the  entire 
length  of  the  tract  and  adjoining  lot  No.  13.  This  offer  was 
objected  to  by  the  defendant,  upon  the  ground  that  the  deed 
from  Kelly  to  Dickey,  already  in  evidence,  showed  that  "said 
Kelly  had  parted  with  all  the  land  he  had  purchased  by  virtue 
of  tlie  treasurer's  tax  deed  and  that  said  deed  included  all  the 
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balance  of  lot  No.  12  remainiDg  after  the  Smith  purchase  was 
taken  out."  The  plaintiffs  offered,  in  connection  with  the 
deed  of  Kelly's  heirs,  to  show  by  parol  "  by  marks  and  monu- 
ments on  the  ground,  the  limit  of  the  Smith  and  Dickey  pur- 
chase, and  also  by  marks  on  the  ground  the  true  division  origi- 
nal line  separating  lot  No.  12  from  lot  No.  13,  and  that  lot 
No.  12  contained  more  land  than  the  patent  deed  to  Dr.  Robert 
Johnston  called  for,  and  that  the  land  included  in  the  deed 
offered  was  within  the  original  lines  of  lot  No.  12."  These 
offers  were  not  admitted  and  the  refusal  of  the  court  to  admit 
them  constitutes  the  principal  grounds  upon  which  the  assign- 
ments of  error  are  based. 

If  the  deed  from  Kelly  to  Dickey,  under  whom  the  defend- 
ant claims,  embraced  all  the  land  purchased  by  Kelly  at  the 
treasurer's  sale,  Kelly's  heirs  had  nothing  whatever  to  convey 
and  the  plaintiffs'  offers  were  properly  rejected.  It  seems  clear 
from  the  express  wording  of  the  description  in  the  deed  from 
KeUy  to  Dickey  that  Kelly  intended  to  convey  and  did  convey 
to  Dickey  "all  the  land  sold  by  Isaac  Colbert,  treasurer  of 
Butler  county,  as  the  property  of  Jonathan  Porter  for  taxes  and 
purchased  by  and  deeded  to  the  above  named  Samuel  Kelly  by 
the  said  treasurer  of  Butler  county."  It  is  true  that  the  de- 
scription contains  metes  and  bounds  but  the  amount  is  de- 
scribed to  be  819  acres  and  ninety-five  perches  and  allowance, 
be  the  same  more  or  less,  and  then  follows  the  comprehensive 
phrase  above  quoted  which  includes  all  the  interest  of  Jonathan 
Porter  sold  by  the  treasurer  and  bought  by  Kelly.  When, 
therefore,  the  plaintiffs  gave  in  evidence  the  deed  from  Kelly 
to  Dickey,  there  being  no  evidence  whatever  of  any  other  title 
in  Kelly  than  that  which  he  had  acquired  at  the  treasurer's  sale, 
they  put  an  end  to  their  own  case.  Kelly's  heirs  had  nothing 
to  convey  and  the  plaintiffs  took  nothing  by  their  deed.  The 
plaintiffs'  offer  was,  therefore,  properly  excluded  and,  there  be- 
ing no  evidence  before  the  jury,  showing  title  in  the  plaintiffs, 
the  verdict  was  properly  directed  for  the  defendant. 

Judgment  affirmed. 
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McKelvy  v.  Berry,  Appellant. 

Promissory  notes — Action  by  indorsee — Defense, 

In  an  action  by  an  indorsee  of  a  promissory  note  against  the  maker 
where  there  is  no  evidence  that  the  maker  had  any  defense  against  the 
payee,  it  is  proper  for  the  court  to  refuse  to  charge  as  follows:  **The 
note  in  suit,  payable  on  demand,  without  interest,  was  due  forthwith  and 
an  action  thereon  by  the  payee  against  the  makei*s  might  have  been 
brought  and  maintained  the  day  after  its  date." 

In  such  a  case  it  is  also  proper  to  refuse  to  charge  as  follows:  **The 
note  having  been  transferred  six  days  after  its  date  was  overdue  and  dis- 
honored, and  the  indorsee  took  it  subject  to  any  defense  which  the  makers 
or  either  of  them  had  at  or  before  the  time  of  the  transfer  of  it." 

The  holder  of  a  joint  promissory  note  payable  on  demand  is  not  re- 
quired to  make  demand  and  proceed  to  collect  the  note,  unless  requested 
so  to  do  by  one  of  the  makers  alleging  himself  to  be  a  surety,  if  the  holder 
bnngs  suit  within  the  period  required  by  the  statute  of  limitations. 

In  an  action  by  a  second  indorsee  on  a  promissory  note  given  to  a  bank 
where  the  note  itself  shows  that  the  bank  indorsed  the  note  to  the  order 
of  the  first  indorsee,  and  the  latter  indorsed  it  to  the  plaintiff,  evidence  is 
immaterial,  to  the  effect  that  the  first  indorsee  paid  the  amount  of  the  note 
to  the  bank,  that  at  the  time  he  was  an  employee  and  a  boarder  in  the 
family  of  one  of  the  joint  makers,  and  that  he  knew  that  the  defendant 
had  signed  the  note  as  surety  for  the  other  joint  maker. 

Argued  May  19,  1902.  Appeal,  No.  66,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Venango  Co.,  April  T., 
1900,  No.  39,  on  verdict  for  plaintiff  in  case  of  A.  H.  McKelvy 
V.  Peter  Berry.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.    AflSrmed. 

Assumpsit  by  a  second  indorsee  on  a  promissory  note.  Be- 
fore Criswell,  p.  J. 

At  the  trial  it  appeared  that  the  note  sued  upon  was  in  the 
following  form  : 

''$400.00.  Buffalo,  N.  Y.,  Nov.  28, 1894. 

"  On  demand  I  promise  to  pay  to  the  order  of  Columbia  Na- 
tional Bank  of  Buffalo  four  hundred  dollars.  Value  received, 
at  Columbia  National  Bank  of  Buffalo. 

(Signed)        "David  Berry, 
"Peter  Berry. 

"  No.  6664.     Due 

"  (Indoraements.) 
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"Dec.  4, 1894. 
"  Pay  to  the  order  of  Lucian  C.  Jackson  without  recourse  to 
this  bank  in  any  event. 

"Columbia  National  Bank  op  Buffalo. 
(Signed)        "  Clifford  Hubbell,  Cashier. 

"Nov.  28, 1899. 
"  Pay  to  the  order  of  A.  H.  McKelvy. 

(Signed)        "  Lucian  C.  Jackson." 

When  defendant  was  on  the  stand  the  following  offer  was 
made  on  his  behalf : 

We  further  offer  to  prove  by  the  witness  and  other  evi- 
dence that  the  note  was  signed  in  blank  by  him  and  delivered  to 
his  brother  David  for  the  accommodation  of  David  and  without 
consideration  to  the  witness.  That  as  between  himself  and 
his  brother  David,  he  signed  the  note  as  surety ;  that  the  in- 
dorsee, Jackson,  had  knowledge  of  that  fact  and  of  the  purpose 
for  which  it  was  given.  This  to  be  followed  by  evidence  that 
the  note  was  filled  up  for  $400  by  his  brother  David  or  at  his 
instance  ;  and  that  after  its  maturity,  with  knowledge  of  the 
fact,  Jackson  paid  the  note  at  the  bank  in  whose  hands  it  then 
was,  and  took  the  note  away  with  him  from  the  bank,  and  that 
he  was  at  the  time  an  employee  of  and  a  boarder  in  the  family 
of  David  Berry,  the  other  maker. 

Which  offer  was  objected  to  by  counsel  for  the  plaintiff  as 
being  incompetent,  irrelevant  and  immaterial,  in  confliction 
with  the  affidavit  of  defense  and  not  admissible  under  the 
pleadings. 

Upon  which  the  court  ruled  as  follows:  This  proposition 
or  offer  may  all  be  true  and  yet  not  constitute  any  defense  to 
this  action.  Jackson,  according  to  the  offer,  paid  the  money 
to  the  bank,  but  according  to  the  note  the  bank  at  the  same 
time  transferred  the  note  to  Jackson,  therefore  he  held  the  note 
for  value.  Assuming  it  was  overdue,  he  became  therefore  the 
bona  fide  holder  of  the  note  with  the  right  to  sue  and  recover. 
The  case  to  which  you  refer  shows  that  while  the  party  went 
to  the  bank  and  paid  the  amount  of  the  note,  he  did  not  ask  for 
a  transfer  to  himself,  but  from  the  face  of  the  instrument  it  does 
not  appear  that  Jackson  was  paying  the  debt  of  another.  The 
bank  had  good  title  to  this  note  ;  having  good  title,  can  they 
not  transfer  it  by  indorsement  even  after  maturity  ? 
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We  will  have  to  sustain  the  objection ;  your  offer  as  made 
would  constitute  no  defense.     Bill  sealed.  [4] 

The  defendant  renews  the  above  offer  and  offers  further  to 
prove  in  connection  therewith  that  at  the  time  of  the  transfer 
by  the  bank  in  Buffalo  to  Jackson  and  continuously  from  that 
time  to  September,  1895,  David  Berry  was  living  and  solvent 
and  that  he  was  able  to  pay  and  the  note  collectible  during  the 
entire  period  from  its  date  and  until  September,  1895.  After 
which  David  Berry  became  insolvent  and  died,  leaving  no  es- 
tate whatever,  and  that  Jackson  held  the  note  from  December  4, 
1894  ;  that  he  never  made  any  demand  of  the  defendant  until 
February  13,  1899,  and  that  he  thereafter  held  it  until  the  al- 
leged transfer  to  the  present  plaintiff.  This  for  the  purpose 
of  proving  that  the  plaintiff  is  not  a  bona  fide  holder  of  the 
note,  that  he  took  it  subject  to  the  equities  existing  between 
Peter  Berry  and  his  brother  David. 

To  which  offer  the  plaintiff*  objected  as  being  incompetent,  ir- 
relevant and  immaterial,  in  contradiction  to  the  affidavit  of  de- 
fense and  not  admissible  under  the  pleadings  in  this  case,  and 
no  defense  to  the  plaintiff  in  this  action  if  true. 

To  which  the  court  ruled  as  follows :  Being  of  the  opinion 
that  the  matters  referred  to  would  not  constitute  a  defense  to 
this  note,  we  would  still  have  to  say  to  the  jury  that  the  de- 
fendant is  liable.  We  sustain  the  objection  and  overrule  the 
offer.     Bill  sealed.  [5] 

The  court  charged  in  part  as  follows : 

As  to  the  defense  \o  the  note  various  facts  have  been  shown 
on  the  part  of  the  defendant,  but  the  only  material  fact,  that 
is  the  only  fact  we  deem  material  and  we  so  instruct  you,  re- 
lates to  the  conversation  had  between  Peter  Berry  and  Mr. 
Jackson  in  the  month  of  January,  1895.  He  says  he  was  at 
Buffalo  or  at  the  home  of  his  brother,  where  Jackson  then  re- 
sided, on  Januaiy  14,  1895 ;  that  Jachson  was  in  his  bedroom 
and  he  then  had  a  conversation  with  Jackson  in  which  Jackson 
stated  that  the  note  was  settled  between  him  and  David  Berry 
and  that  it  would  give  Peter  Berry  no  further  trouble.  From 
this  conversation  Peter  alleges  and  asks  you  to  find  either  that 
the  note  when  paid  at  the  bank  was  paid  by  David  or  by  Jackson 
at  the  request  of  David,  for  the  purpose  and  with  the  intent  of 


Digitized  by  VjOOQIC 


McKELVT  r.  BERRY,  AppeUant.  279 

276,  (1902).]  Charge  of  Court. 

extinguishing  the  note  as  against  Peter  Berry.  If  the  payment 
to  the  bank  was  made  for  the  purpose  of  wiping  out  the  note 
as  an  obligation  of  Peter  Berry  that  would  be  true  and  there 
ought  not  to  have  been  any  assignment  to  Jackson,  and  if  the 
witness  Jackson  so  informed  Peter  at  the  time  as  alleged  by 
Peter,  that  would  constitute  good  defense  in  this  action.  For 
this  reason,  whether  the  note  was  paid  and  extinguished  as 
against  Peter  or  not  would  not  make  any  difference,  for  the 
reason  that  if  Jackson  so  informed  Peter,  the  tendency  would 
be  to  lull  him  to  sleep  and  from  taking  such  measure,  to  secure 
himself  as  he  otherwise  would.  .  .  . 

On  the  part  of  the  plaintiff  as  in  rebuttal  it  is  denied  that 
Jackson  told  Peter  Berry  that  the  note  had  been  settled ;  he  de- 
nies that  he  told  him  that  it  would  make  him  no  more  trouble. 
On  the  contrary,  Jackson  says  that  he  paid  for  the  note  with 
his  own  money,  and  in  support  of  his  testimony  he  lias  offered 
a  check  in  his  favor  made  by  this  Automatic  Wind  Motor  Com- 
pany, bearing  date  December  4,  1894,  the  date  upon  which  the 
transfer  was  made  by  the  bank  to  him  of  this  note.  He  received 
the  check  bearing  that  date  and  says  that  with  the  proceeds  of 
this  check  payable  to  himself  he  lifted  this  note  at  the  bank  and 
had  the  transfer  made  to  himself,  and  that  he  thereby  became 
the  owner  of  the  note  in  his  own  right. 

Defendant  presented  these  points : 

2.  The  note  in  suit,  payable  on  demand,  without  interest, 
was  due  forthwith  and  an  action  thereon  by  the  payee  against 
the  makers  might  have  been  brought  and  maintained  the  day 
after  its  date.  Answer :  This  proposition  does  not  arise  upon 
the  evidence,  it  is  unnecessary  to  so  decide  and  we  decline  to 
do  so.  [1] 

3.  The  note  having  been  transferred  six  days  after  its  date 
was  overdue  and  dishonored,  and  the  indorsee  took  it  subject 
to  any  defense  which  the  makers  or  either  of  them  had  at  or 
before  the  time  of  the  transfer  against  it.  Ansiver :  We  decline 
to  so  charge  and  it  is  unnecessary  to  so  decide  as  there  is  no 
evidence  that  the  defendant  had  any  defense  to  the  note  in  the 
hands  of  the  bank.  [2] 

6.  If  the  jury  find  that  at  the  time  of  making  the  note  in 
suit,  and  for  a  year  and  upwards  thereafter,  David  Berry  was 
solvent,  or  that  by  reasonable  diligence  the  amount  of  the  note 
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could  have  been  collected  from  him,  and  that  no  effort  was  made 
to  collect  it  by  the  holder  and  no  notice  of  nonpayment  was  given 
to  Peter  Berry  or  demand  made  of  him  until  February  13, 1899, 
and  after  David  Berry  had  become  insolvent,  that  such  delay 
was  prejudicial  to  the  defendant  and  he  was  thereby  released 
from  all  liability  upon  the  note  in  the  hands  of  Lucien  C.  Jack- 
son or  his  assignee,  and  the  plaintiff  cannot  recover.  An- 
swer: Refused.  [3] 

Verdict  and  judgment  for  plaintiff  for  $455.60.  Defendant 
appealed. 

Errors  assigned  were  (1-8)  above  instructions,  quoting  them ; 
(4,  5)  rulings  on  evidence,  quoting  the  bill  of  exceptions. 

J.  H.  Osmer,  with  him  A.  R.  Osmer  and  N.  F,  Osmer^  for  ap- 
pellant.— When  a  stranger  calls  upon  the  holder  of  a  note  that 
is  overdue,  inquires  for  the  note  and  asks  the  holder  if  he  is 
willing  to  receive  the  money  upon  it,  and  pays  the  amount  due, 
declming  to  have  it  canceled  and  takes  it  away  with  him,  the 
transaction  amounts  to  a  payment  and  not  a  sale  of  the  note  : 
Edwards  on  Bills  and  Promissory  Notes,  536;  Burr  v.  Smith, 
21  Barb.  (N.  Y.)  262 ;  Harrison  v.  Hicks,  27  Am.  Dec.  638 ; 
Sanford  v.  McLean,  8  Paige's  Ch.  117. 

A  promissory  note,  payable  on  demand,  if  negotiated  by  the 
payee  a  long  time  after  made,  is  in  the  hands  of  his  indorsee 
subject  to  all  the  equities  to  which  it  would  have  been  liable  in 
the  hands  of  the  payee  himself  :  Furman  v.  Haskin,  2  Caines* 
Rep.  (N.  Y.)  369. 

This  note,  payable  on  demand,  without  interest,  was  not  a 
continuing  security :  Wethey  v.  Andrews,  3  Hill  (N.  Y.),  582. 

If  the  security  be  not  on  interest  it  may  be  an  exposition  of 
the  contract  to  hold  that  no  time  of  credit  is  contemplated  and 
that  the  demand  should  be  made  as  quickly  as  the  law  will  re- 
quire upon  a  check  or  sight  draft :  Crim  et  al.  v.  Starkweather, 
88  N.  Y.  343. 

James  S.  Carmichael^  with  him  Charles  W.  Mackey  and  Edf^ 
ward  E.  SugheSj  for  appellee. 

Opinion  by  Bbaveb,  J.,  October  18, 1902  : 

The  defendant  was  joint  maker  with  his  brother  David  in  a 
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pronoissory  note,  dated  November  28, 1894,  payable  on  demand, 
to  the  order  of  the  Columbia  National  Bank  of  Buffalo,  for 
$400.  It  is  not  alleged  that  as  against  the  bank,  the  original 
holder  of  the  note,  the  defendant  had  any  defense.  The 
plaintiff  claims  that  Lucien  C.  Jackson,  to  whom  the  bank  as- 
signed the  note  and  by  whom  it  was  transferred  to  him,  had 
all  the  rights  of  the  original  payee  against  the  defendant. 
Whether,  therefore,  the  proposition  as  contained  in  the  second 
point  of  the  defendant  that  ''  the  note  in  suit,  payable  on  de- 
mand, without  interest,  was  due  forthwith,  and  an  action 
thereon  by  the  payee  against  the  maker  might  have  been 
brought  and  maintained  the  day  following  its  date  "  was  alto- 
gether immaterial.  Even  if  it  were  so,  the  relative  rights  and 
duties  of  the  plaintiff  and  defendant  would  not  be  in  any  re- 
spect changed. 

So  also  as  to  the  third  point  that  "  the  note  having  been 
transferred  six  days  after  its  date  was  overdue  and  dishonored, 
and  the  indorsee  took  it  subject  to  any  defense  which  the 
makers,  or  either  of  them,  had  at  or  before  the  time  of  the 
transfer  against  it."  There  is  no  allegation  that  the  defendant 
had  any  defense  to  the  payment  of  the  note  in  the  hands  of 
the  bank.  If,  therefore,  Jackson  succeeded  to  the  rights  of 
the  bank,  by  virtue  of  the  transfer  to  him,  the  question  became 
wholly  immaterial.  As  was  very  properly  said  by  the  court, 
"  There  is  no  evidence  that  the  defendant  had  any  defense  to 
the  note  in  the  hands  of  the  bank,"  and,  if  the  assignment  to 
Jackson  was  bona  fide  and  for  a  valuable  consideration,  he 
succeeded  to  all  the  rights  which  the  bank  had  under  the 
note. 

There  seems  to  be  an  underlying  and  unexpressed  thought 
in  the  mind  of  the  appellant  that  the  rights  of  Jackson  are  the 
same  as  if  the  note  had  been  paid  by  David  Berry.  This, 
however,  does  not  appear  in  the  points,  and  the  fact  as  to 
whether  or  not  the  note  was  paid  for  David  Berry  by  Jackson 
was  left  to  the  jury  and  found  against  the  appellant  and  is, 
therefore,  eliminated  from  the  case,  so  far  as  our  consideration 
of  it  is  concerned. 

The  court  also  properly  refused  the  defendant's  sixth  point 
contained  in  the  third  assignment  of  error.  We  know  of  no 
law  in  Pennsylvania,  and  have  not  been  referred  to  any,  which 
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requires  the  holder  of  a  promissoiy  note^  payable  on  demand, 
even  if  the  plaintiff  or  Jackson,  through  whom  he  claimed, 
knew  that  Peter  Berry  was  surety  for  his  brother,  to  made  de- 
mand and  proceed  to  collect  the  note,  unless  required  so  to  do 
by  the  party  alleging  himself  to  be  surety,  if  suit  be  brought 
within  the  statutory  period  required  by  the  statute  of  limita- 
tions. 

The  offers  made  by  the  defendant,  as  contained  in  the  fourth 
and  fifth  assignments  of  error,  were  properly  rejected.  If  all 
the  facts  stated  therein  had  been  proved,  they  would  have  con- 
stituted no  defense  on  the  part  of  the  defendant  to  the  pay- 
ment of  the  note. 

The  court  permitted  the  pleadings  to  be  amended,  so  that 
the  fact  of  payment  could  be  given  in  evidence,  and  the  plain- 
tiff was  allowed  to  testify  as  to  a  conversation  between  himself 
and  Jackson,  after  tlie  assignment  of  the  note  to  the  latter,  that 
the  note  had  actually  been  paid  by  him  at  the  request  of  the 
brother  of  defendant  and  that  he  would,  therefore,  have  no 
further  trouble  in  regard  to  it.  The  general  charge  of  the 
court  upon  this  subject  was  full  and  fair,  and  the  jury  in- 
structed to  find  that,  if  payment  was  so  made,  it  was  a  good 
defense,  and  that  ^^  whether  the  note  was  paid  and  extinguished 
as  against  Peter  or  not  would  not  make  any  difference,  for  the 
reason  that,  if  Jackson  so  informed  Peter,  the  tendency  would 
be  to  lull  him  to  sleep  and  from  taking  such  measures  to  secure 
himself  as  he  otherwise  would." 

The  main  question  in  the  case  was  whether  the  defendant's 
or  Jackson's  version  of  the  conversation  between  them  in  re- 
p  ard  to  the  note  was  the  correct  one.  That  question,  with  all 
the  collateral  facts  relating  thereto,  was  fairly  submitted  to  the 
jury  and  their  finding  is  justified  by  the  evidence.  The  defend- 
ant presented  all  the  relevant  and  material  facts  of  his  defense 
to  the  jury.  There  is  nothing  in  the  charge  of  the  court  in 
relation  thereto  concerning  which  he  has  good  reason  to  com- 
plain. His  points  were  properly  answered  and  with  the  judg- 
ment entered  upon  a  verdict,  justified  by  all  the  evidence  in 
the  case,  we  cannot  interfere. 

Judgment  affirmed. 
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Dickson^  Appellant,  v.  Fertig. 

Oil  and  gas  least — Royalties^Deed^Reservalion. 

Where  a  person  owning  a  one-half  interest  in  land  conveys  such  one  half 
reserving  **  the  one-fourth  part  of  all  oil,  gas  or  other  minerals  in,  under, 
or  upon  said  land,"  and  thereafter  executes  an  oil  lease  by  which  the 
lessee  covenants  to  deliver  to  the  lessor  *'  one  eighth  of  all  the  oil  pro- 
duced from  the  one-quarter  interest  of  said  first  paity,  or,  in  other  words, 
the  one  fourth  of  one  eighth  royalty  he  may  produce  from  said  land,"  tlie 
lessor  is  not  entitled  to  the  one-thirty-second  part  of  all  the  oil  produce<l 
upon  the  entire  property,  but  only  to  a  one  thirty-second  of  a  half  interest 
in  the  property. 

Argued  May  20, 1902.  Appeal,  No.  142,  April  T.,  1902,  by 
plaintifif,  from  judgment  of  C.  P.  Crawford  Co.,  on  verdict  for 
plaintiff,  in  case  of  H.  M.  Dickson,  Administrator  of  George 
C.  Ewing,  Deceased,  v.  John  Fertig  and  W.  C.  Warner,  trading 
as  National  Oil  Company.  Before  RiCB,  P.  J.,  Bbavbb,  Ob- 
lAdy,  W.  W.  Portbb  and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  on  an  oil  lease.    Before  Thomas,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Plaintiff  presented  this  point : 

That  by  the  terms  of  the  lease  made  by  George  C.  Ewing  to 
John  F.  Proper,  which  is  the  basis  of  this  suit,  there  was  re- 
served a  royalty  of  one  fourth  of  one  eighth  (or  in  other  words, 
one-thirty-second)  part  of  all  the  oil  the  lessee,  or  his  assigns, 
might  produce  from  the  land  therein  described.  Answer :  This 
point  is  refused.  [1] 

The  court  charged  in  part  as  follows : 

[We  say  to  you  that  all  the  plaintiff  is  entitled  to  recover  in 
this  is  one  sixty-fourth  of  the  amount  of  oil  brought  to  the  top 
of  the  ground  on  the  premises,  and  that  was  to  be  delivei*ed 
to  him  in  the  pipe  lines.  If  it  has  not  been  so  done  he  is  en- 
titled to  recover  the  value  of  the  oil  at  the  time  it  should  have 
been  delivered,  together  with  interest  on  that  value  from  that 
date  until  the  present  time. 

Some  evidence  as  to  the  amount  and  value  thereof  has  been 
offered  and  a  computation  has  been  made,  which  the  parties 
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will  send  out  to  you.  There  was  a  statement  as  I  understand 
it  offered,  showing  that  the  contention  of  the  plaintiff  was  for 
one-thirty-second  interest  in  the  amount  agreed  upon.  We  say 
to  you  that  is  twice  as  much  as  they  were  entitled  to,  that  they 
are  entitled  to  no  more  than  one-sixty-fourtli  interest.]  [4] 

Verdict  and  judgment  for  plaintiff  for  $399.68.  Plaintiff 
appealed. 

Errors  asnr/ned  were  (1, 4)  above  instructions,  quoting  them. 

F,  W.  Hays^  with  him  Julius  Byles^  for  appellant. — The 
learned  court  erred  in  holding  that  the  extent  of  Ewing's  in- 
terest in  the  leased  premises  was  of  controlling  force  in  deter- 
mining the  amount  of  the  liability  of  the  lessee  or  his  assigns. 
There  being  no  allegation  of  deception,  misrepresentation  or 
fraud  on  the  part  of  Ewing,  and  the  defendants  having  accepted 
from  Proper  the  transfer  of  the  Ewing  lease,  they  cannot  deny 
their  liability  to  pay  whatever  royalty  is  reserved  by  its  terms  : 
Thayer  v.  Society  of  United  Brethren,  20  Pa.  60 ;  Ward  v. 
Philadelphia,  18  W.  N.  C.  561  (6  Atl.  Repr.  263) ;  Means  v. 
Associated  Reformed  Presbyterian  Church,  3  W.  &  S.  303. 

Samuel  Grumbine,  with  him  John  J,  Henderson^  for  appellees. 

The  reservation  was  ambiguous,  uncertain  and  inconsistent 
with  the  other  portions  of  the  lease,  and  the  court  could  not 
construe  it,  without  ascertaining  the  interest  of  the  lessor  in 
the  land :  Centenary  M.  E.  Church  v.  Clime,  116  Pa.  146 ; 
Leggoe  &  Co.  v.  Mayer,  2  Pa.  Superior  Ct.  529. 

When  Ewing  excepted  one-fourth  part  of  the  oil  in  "  said 
land,"  it  was  the  one  fourth  of  what  he  had,  which  was  the  un- 
divided one  half.  He  could  not  except  anything  from  the 
whole,  and  "  said  land  "  could  have  reference  only  to  the  prop- 
erty or  interest  of  the  grantor :  Whitaker  v.  Brown,  46  Pa.  197  ; 
Kister  v.  Reeser,  98  Pa.  1 ;  Case  v.  Haight,  3  Wend.  632 ;  Earl 
of  Cardigan  v.  Armitage,  2  Bam.  &  Cress.  197  ;  Bryan  v.  Brad- 
ley, 16  Conn.  481. 

Opinion  by  Beaver,  J.,  October  18, 1902 : 
By  an  agreement  of  counsel,  it  was  admitted  "  that  the  said 
George  C.  Ewing  acquired  title  to  the  undivided  one  half  of 
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the  land  in  Harmony  township,  Forest  county,  Pennsylvania, 
by  deed  described  and  referred  to  in  plaintiff's  declaration  in 
this  case,  from  Henry  C.  Ewlng,  dated  November  19, 1867,  duly 
recorded."  This  agreement  was  ofifered  for  the  purpose  of  show- 
ing the  extent  of  Ewing's  title  and  was  so  admitted  in  evidence. 

On  May  31,  1887,  Ewing  and  wife  conveyed  the  undivided 
one  half  of  the  said  tract  of  land  to  Samuel  R.  Lyon,  which  deed 
contains  the  following  exception  or  reservation  :  *'  Excepting 
and  reserving,  nevertheless,  to  the  party  of  the  first  part,  their 
heirs  and  assigns,  the  one-fourth  part  of  all  oil,  gas  or  other 
mineittk  in,  under  or  upon  said  land,  with  the  right  of  way  of 
ingress,  egress  and  regress  over  and  upon  said  land  for  mining 
purposes  and  the  production,  search  and  boring  for  oil  on  said 
described  premises  as  fully  to  all  intents  and  purposes  as  if  this 
deed  had  not  been  made." 

Subsequently  the  said  Ewing  made  a  lease  of  his  interest  in 
the  said  land  to  J.  F.  Proper,  which  said  lease  contains,  among 
others,  the  following  clause  :  "  Fourth.  To  deliver  to  the  fii'st 
party  iu'pipe  lines  free  of  charge  one  eighth  of  all  the  oil  pro- 
duced from  the  one-quarter  interest  of  said  first  party,  or,  in 
other  words,  the  one  fourth  of  one-eighth  royalty  he  may  pro- 
duce from  said  land." 

Plaintiff  claims  that  under  this  clause  in  the  said  lease  he 
is  entitled  to  the  one  thirty-second  part  of  all  the  oil  produced 
upon  the  entire  property,  instead  of  the  one  thirty-second  of 
the  half  interest  of  the  said  George  C.  Ewing,  the  lessor. 

Whatever  Ewing's  intention  may  have  been,  it  is  clear  that 
he  could  not,  by  virtue  of  his  lease  to  Proper,  ci-eate  an  estate 
greater  than  that  which  he  held.  It  is  also  clear  that  by  the 
exception  or  reservation  in  his  deed  to  Lyon  "  from  said  land," 
he  referred  to  the  land  conveyed,  which  was  an  undivided  half. 
The  interest  in  the  lease  to  Proper  is  measured  by  the  reserva- 
tion in  the  deed  to  Lyon.  That  reservation  is  governed  by  the 
amount  conveyed.  The  amount  conveyed  is  determined  by  the 
estate  which  Ewing  held.  Proper's  interest  under  the  lease, 
therefore,  was  the  one  eighth  of  the  one  fourth  of  the  one  half. 
This  is  what  the  defendants  were  liable  to  pay  under  the  lease 
to  Proper,  assigned  to  them,  and  was  all  that  the  plaintiff  had 
the  right  to  reserve  or  to  claim  in  the  present  suit.*  The  ap- 
pellant's statement  of  the  question  involved  looks  like  a  v^ry 
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simple  arithmetical  proposition,  but  it  omits  the  determining 
factor  of  the  extent  of  the  estate  held  by  Ewing.  The  plain- 
tiff was  entitled  to  the  one  sixty-fourth  of  the  oil  produced 
under  the  lease  to  Proper.  For  this,  concerning  the  amount 
of  which  there  is  no  dispute,  judgment  was  entered  and  that 
judgment  is  now  afiSrmed. 


Commonwealth  ex  rel..  Appellants,  v.  Gingrich. 

MunicipaUliM^Fumishing  erUertainmerU  to  citizens  and  guests. 
A  public  corporation  cannot  make  a  contract  to  provide  an  entertainment 
for  its  citizens  and  guests. 

Municipalities— Cities  of  the  third  doss— Entertainment  qf  guests— Dis- 
cretion  of  cofUroller. 

A  central ler  of  a  city  of  the  third  class  does  not  exceed  the  discretion 
vested  in  him  in  refusing  to  approve  bills  for  expenses  incurred  for  re- 
freshments, entertainments  and  dinners  of  delegates  to  a  convention  of  a 
voluntaiy  association  known  as  **  The  League  of  Cities  of  the  Thii*d  Class 
in  Pennsylvania,"  organized  for  the  purpose  of  promoting  remedial  legis- 
lation for  such  cities,  there  being  no  prior  usage  as  to  the  payment  by  the 
city  of  such  expenses. 

Argued  May  19, 1902.  Appeal,  No.  119,  April  T.,  1902,  by 
pkintiffs,  from  order  of  C.  P.  Erie  Co.,  Nov.  T.,  1901,  No.  90, 
refusing  mandamus  in  case  of  Commonwealth  ex  rel.  John  Depi- 
net  et  al.  v.  W.  W.  Gingrich,  Controller.  Before  Rice,  P.  J., 
Bbavbb,  Oblady,  W.  W.  Poetbr  and  W.  D.  Pobtbb,  JJ. 
Affirmed. 

Petition  for  mandamus. 

From  the  record  it  appeared  that  on  or  about  May  15, 1900, 
the  cities  of  the  commonwealth  of  the  third  class,  the  city  of  Erie 
among  them,  by  their  corporate  officers  organized  themselves 
mto  a  society,  or  body,  known  as  "  The  League  of  Cities  of  the 
Third  Class  in  Pennsylvania,"  the  object  of  which  was  the  ad- 
vancement of  the  various  interests  of  said  cities,  promoting 
remedial  legislation,  and  for  the  discussion  and  interchange  of 
any  and  all  topics  relating  to  the  welfare  and  conduct  of  the 
same .     On  May  15, 1900,  the  city  of  Erie,  by  proper  action  of  its 
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officers,  became  a  member  of  this  body,  and  by  resolution  of  the 
league  the  city  of  Erie  was  selected  as  the  place  of  meeting  on 
June  25,  26  and  27, 1901.  On  March  26, 1901,  the  city  of  Eiie 
passed  an  ordinance  appropriating  f  1,000  of  the  general  reve- 
nues of  the  city  to  bear  the  expense  of  properly  receiving  and 
entertaining  the  delegates  of  the  said  convention  on  the  days 
named,  and  the  relators  were  appointed  a  committee  having  the 
matter  in  charge.  The  convention  was  held  as  arranged  and  the 
committee  expended  $505.98  in  entertainment  of  the  delegates. 
On  July  8, 1901,  the  mayor  and  relators  drew  warrants  upon 
the  defendant,  as  controller  of  the  city,  to  the  amount  of  the 
expienses  above  stated,  which  warrants  the  controller  refused  to 
countersign  on  the  ground,  as  stated  by  him,  that  the  city  had 
no  authority  to  appropriate  or  expend  the  funds  of  the  city  for 
the  purposes  mentioned.  The  relators  thereupon  presented  a 
petition  to  the  court  of  common  pleas  of  Erie  county  asking 
that  a  mandamus  issue  to  the  controller  directing  him  to  coun- 
tersign the  warrant  or  warrants  of  the  relators  in  payment  of 
the  expenses  aforesaid.  To  this  petition  the  controller  filed  an 
answer  denying  the  power  of  the  city  to  expend  money  in  the 
ipanner  suggested.  To  this  answer  relators  demurred  and  the 
question  was  heard  by  the  court  on  the  pleadings.  By  agree- 
ment of  counsel  the  issue  was  limited  to  the  question  of  the 
power  of  the  city  to  appropriate  money  for  the  purpose  men- 
tioned, it  being  conceded  that  the  relators  had  expended  the 
money  claimed  in  good  faith.  The  court  accorded  a  mandamus 
for  the  payment  of  ^5.00  of  the  bill,  covering  the  expenses  of 
badges  and  flowers  for  the  delegates,  and  janitor's  wages  for  at- 
tendance upon  the  convention,  but  refused  the  writ  for  the 
other  expenses. 

Error  assigned  was  the  order  of  the  court. 

Charles  P.  IleweSy  for  appellants. — A  city  may  appropriate 
money  to  a  committee  of  private  citizens  appointed  by  the 
chamber  of  commerce  and  ratified  by  city  councils  to  defray 
the  expenses  of  having  surveys  for  a  ship  canal  made,  and  for 
securing  information  as  to  whether  such  a  canal  would  be  prac- 
ticable, and  would  be  a  benefit  to  the  city :  Com.  v.  Pittsburg, 
188  Pa.  202, 
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Councils  have  power  to  make  appropriations  for  the  exten- 
sion of  the  hospitalities  of  the  city  to  distinguished  guests,  or 
the  appropriate  celebration  of  public  occasions :  1  atham  v.  Phila- 
delphia, 2  W.  N.  C.  664 ;  Tagg  v.  Philadelphia  18,  W.  N.  C.  79. 

The  only  Pennsylvania  case  which  holds  otherwise  is  that 
of  Bergner  et  al.  v.  Council  of  Harrisbui-g,  1  Pearson,  291, 
wherein  Judge  Pearson  holds  such  appropriations  illegal. 
This  decision,  however,  is  based  upon  the  admitted  statement 
that  the  entertainment  of  visitors  was  not  for  the  purpose  of 
advancing  the  material  interests  of  the  city,  but  was  solely  that 
of  hospitality. 

H.  E,  Fish^  with  him  (7.  L.  Baker  and  J.  W.  Sprovl,  for  ap- 
pellee.— The  appellant's  authorities  are  not  applicable  to  cities 
of  the  third  class.  Commonwealth  v.  Pittsburg,  188  Pa.  202, 
differs  materially  from  the  case  at  bar.  There  the  appropria- 
tion was  for  a  direct  public  benefit  and  not  for  the  entertain- 
ment of  guests. 

Without  express  power,  a  public  corporation  cannot  make 
a  contract  to  provide  for  celebration  of  the  Fourth  of  July  or  to 
provide  an  entertainment  for  its  citizens  and  guests.  Such  con- 
tracts are  void,  and  although  the  plaintiff  complies  therewith  on 
his  part,  he  cannot  recover  of  the  corporation :  Dillon  on  Munic- 
ipal Coiporations  (4th  ed.)  sec.  149. 

In  Hodges  v.  Buffalo,  2  Denio,  110,  it  was  held  "  that  the 
common  council  of  the  city  of  Buffalo  have  no  authority  to 
furnish  an  entertainment  for  the  citizens  and  guests  of  the  city 
at  public  expense." 

Opinion  by  Rice,  P.  J.,  October  13,  1902: 

Whether  the  corporate  officers  of  a  city  of  the  third  class 
have  authority  to  appropriate  a  portion  of  the  city  funds  for  the 
purpose  of  defraying  the  expenses — such  as  for  liiU  rent-,  heat- 
ing and  lighting  the  same  and  janitor's  services — ^necessarily 
incident  to  the  holding  therein  of  a  convention,  composed  of 
delegates  from  all  cities  of  the  third  class,  and  called  for  the  pur- 
pose of  advancing  the  various  interests  of  such  cities,  promot- 
ing remedial  legislation  therefor,  and  for  the  discussion  of,  and 
interchange  of  views  upon,  any  and  all  topics  relating  to  the 
welfare  and  conduct  of  the  same, — which  appears  to  be  the 
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object  of  the  voluntary  association  known  as  *^  The  League  of 
Cities  of  the  Third  Class  in  Pennsylvania," — is  a  question 
upon  which  we  express  no  opinion.  We  make  this  remark 
lest  it  might  be  supposed  that  in  affirming  the  judgment,  in 
which,  apparently  by  consent,  the  controller  was  commanded 
to  approve  so  much  of  the  bill  as  was  for  such  expenses, 
we  intended  to  decide  the  question  above  stated  in  the  af- 
firmative. No  appeal  was  taken  from  that  part  of  the  judg- 
ment. The  appeal  is  from  the  refusal  of  the  court  to  award  a 
peremptory  mandamus  to  compel  the  controller  to  approve 
such  part  of  the  bills  and  warrants  as,  according  to  the  aver- 
ment of  the  answer,  was  ^*  for  expenses  incurred  for  refresh- 
ments and  entertainment  of  guests  of  the  city," — evidently 
meaning  the  delegates  to  the  convention, — "and  invited  resi- 
dents of  the  city  and  for  the  expense  of  giving  them  a  fish  dinner 
on  the  peninsula :  "  which  expenses,  according  to  the  further 
averment  of  the  answer,  were,  in  the  judgment  of  the  control- 
ler, ''  uni-easonable  and  injudicious,  and  were  unnecessary  and 
improper  to  a  correct  reception  and  entertainment  of  said  dele- 
gates." As  the  case  came  up  on  demurrer  to  the  answer,  the 
appellants,  in  order  to  succeed,  must  be  able  to  maintain  two 
propositions :  first,  that  the  corporate  officers  of  cities  of  the 
third  class  have  authority  to  conti^act  on  belialf  of  the  city  for 
the  purpose  stated ;  second,  that  so  far  as  the  propriety  or  the 
necessity  of  the  expenditure  of  city  money  for  such  purpose 
is  concerned,  the  controller  has  no  right  to  set  up  his  judg- 
ment and  discretion  against  those  of  the  mayor  and  councils. 
If  the  first  proposition  cannot  be  maintained,  the  second  need 
not  be  considered. 

We  are  not  disposed  to  enter  into  a  discussion  of  the  ques- 
tion as  to  the  power  of  a  city,  as  a  city,  to  become  a  member  of 
an  association  or  league  formed  for  the  purpose,  amongst  other 
things,  of  promoting  remedial  legislation.  For,  we  think  it 
self-evident  that  it  cannot,  by  assuming  the  obligations  of  mem- 
bership in  such  league  or  association,  acquire  the  power,  or  en- 
large the  powers  before  possessed,  to  expend  the  city's  money 
for  purely  social  or  hospitable  purposes.  Nor  can  it  be  main- 
tained that  such  power  is  inherent  in  every  municipal  corpora- 
tion, or  in  every  city.  If  not  conferred  by  express  words,  it 
must  be  shown  that  it  is  necessarily  or  fairly  implied  in,  or  in- 
VOL.  XXI — 19 
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cident  to,  the  powers  expressly  granted.  The  fact  that  the 
corporate  officers  of  the  city  are  not  forbidden  to  exercise  it  is 
not  sufficient  to  prevent  the  interference  of  the  courts.  If  the 
city  of  Erie  has  the  power  to  expend  money  for  such  purpose, 
it  is  derived  under  article  5,  section  3,  pi.  46  of  the  Act  of 
May  23, 1889,  P.  L.  277.  But  in  the  absence  of  proof  or  aver- 
ment of  any  prior  usage  in  cities  of  the  third  class,  which  cau 
be  called  in  as  an  aid  to  the  construction  of  that  section,  we 
fail  to  see  upon  what  principle  it  can  be  declared  that  the  leg- 
islature had  in  view  the  giving  of  banquets  to  delegates  to  con- 
ventions held  in  such  cities,  to  which  some  of  the  residents  are 
invited,  when  it  conferred  the  power  to  make  such  ordinances, 
by-laws,  rules  and  regulations  *'  as  may  be  expedient  or  neces- 
sary ....  for  the  proper  management,  care  and  control  of  the 
city  and  its  finances,  and  the  maintenance  of  the  peace,  good 
government  and  welfare  of  the  city,  and  its  trade,  commerce 
and  manufactures." 

The  powers  here  granted  are  very  broad,  but  if  the  grant  is 
to  be  construed  so  as  to  authorize  such  expenditures  as  were 
shown  by  the  bills  which  the  controller  was  asked  to  approve, 
it  would  be  difficult  to  point  out  the  limits  beyond  which  the 
corporate  officers  cannot  go  in  the  expenditure  of  money  for 
social  pleasures.  The  expenditures  have  no  relation  to  any  of 
the  objects  expressly  mentioned  in  the  section  unless  it  be  the 
welfare  of  the  city,  but  we  fail  to  see  how  that  is  promoted,  or 
how  it  profits  the  gfreat  body  of  citizens,  that-a  few  persons  should 
eat  and  drink  at  their  cost.  The  case  of  Commonwealth  v. 
Pittsburg,  183  Pa.  202,  is  plainly  distinguishable  from  the  case 
at  bar,  and  in  the  case  of  Tatham  v.  Philadelphia,  2  W.  N.  C. 
564,  a  principle  in  the  construction  of  statutes  was  relied  on 
which  cannot  be  invoked  here.  The  general  rule  established 
by  the  great  weight  of  authority  is  that  a  public  corporation 
cannot  make  a  contract  to  provide  an  entertainment  for  its  citi- 
zens or  guests :  1  Dillon's  Municipal  Corporations  (4th  ed.), 
sec.  149;  15  Am.  &  Eng.  Ency  of  Law  (1st  ed.),  p.  1051,  and 
cases  there  cited ;  Bergner  v.  Harrisburg,  1  Pearson,  291.  See 
also,  as  bearing  indirectly  upon  the  question  as  it  is  presented 
here,  Cumberland  County  v.  Poor  Directors,  7  Pa.  Superior  Ct. 
614,  and  McKean  County  v.  Young  et  al.,  11  Pa.  Superior  Ct. 
481.    Speaking  of  the  rule  laid  down  by  Judge  Dillon,  Judge 
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Habe  said  in  Tatham  v.  Philadelphia,  supra:  *^Bat  neither 
the  general  rule  nor  any  of  the  precedents  cited  are  decisive 
of  the  present  case.  Regard  must  be  had  to  the  terms  of  the 
municipal  charter  and  the  usage  under  it,  if  that  usage  has  ac- 
quired the  force  of  an  established  construction.''  In  another 
part  of  his  opinion  he  said :  *'  It  is  well  established  that  when 
the  scope  and  interpretation  of  a  statute  have  been  defined  by 
usage,  and  the  statute  is  re-enacted,  the  usage  is  enacted  with 
it,  and  henceforth  has  the  weight  of  legislative  sanction."  In 
distinguishing  that  case  from  the  present,  the  learned  judge 
below  well  says :  "  But  what  may,  by  the  force  of  usage,  have 
become  the  settled  law  in  Philadelphia,  a  city  of  the  first  class, 
cannot  for  that  reason  determine  the  law  as  to  similar  matters 
in  ^6  city  of  Erie  or  in  cities  of  the  third  class  generally, 
where  no  such  usage  is  shown  or  averred  to  exist,  and  of  which 
we  have  no  knowledge."  We  are  all  of  opinion  that  the  con- 
troller did  not  exceed  the  discretion  vested  in  him  in  refusing 
to  approve  the  bills  and  that  he  would  have  failed  in  his  duty 
if  he  had  given  them  his  sanction. 
Judgment  affirmed. 


Commonwealth  v.-  Hasse,  Appellant 

Appeals  —  Practice,  Superior  Court  —  Continuance — Defective  paper- 
booh— Omission  of  testimony — Crimiiud  cases. 

Where  a  criminal  case  has  been  continued  for  several  terms,  and  five 
months  have  elapsed  between  the  fii*st  continuance  and  the  time  when  it  is 
peremptorily  ordered  for  argument,  and  when  the  case  is  called  it  appears 
that  material  testimony,  without  which  none  of  the  assignments  of  error 
can  be  considered,  has  not  been  printed  in  the  appellant's  paper- book,  the 
court  will  quash  the  appeal.  In  such  a  case  it  is  no  excuse  that  the  delay, 
and  the  omission  of  the  testimony,  was  owing  to  the  conduct  of  the  ste- 
nographer, whera  the  record  does  not  show  that  the  appellant  took  any  step 
to  compel  the  stenographer  to  do  his  duty. 

Argued  May  20,  1902.  Appeal,  No.  14,  Feb.  T.,  1902,  by 
defendants,  from  judgment  of  Q.  S.  Elk  Co.,  April  T.,  1901, 
No.  8,  on  verdict  of  guilty  in  case  of  Commonwealth  v.  H.  F. 
Basse,  C.  J.  Schramm  and  Nelson  Lund.     Before  Rice,  P.  J., 
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Bbavbe,  Oblady,  W.  W.  Poeteb  and  W.  D.  Pobtbb,  JJ. 

Appeal  quashed. 

Indictment  for  conspiracy.     Before  Mayeb^  P.  J. 
Motion  to  quash  indictment. 

JEug.  MuUin,  of  MuUin  ^  Mullin  and  H.  J.  Jone$^  for  appel- 
lant. 

Harry  Alvan  Holly  with  him  Eugene  H.  Bairdy  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  13, 1902 : 

It  is  important,  for  obvious  reasons,  that  appeals  from  con- 
victions in  criminal  cases  should  be  brought  to  a  speedy  hearing. 
Our  i-ules  contemplate  it.  The  frequency  of  applications  for 
continuance  of  such  cases  upon  the  ground  of  failure  to  obtain 
a  transcript  of  the  testimony  leads  us  to  state  somewhat  fully 
our  reasons  for  quashing  this  appeal,  and  in  doing  so,  to  sug- 
gest what  action  it  is  in  the  power  of,  and  incumbent  on,  the 
appellant  to  take  in  order  to  avoid  unreasonable  delay  for  that 
cause. 

The  defendants  were  sentenced  on  October  18,  and  took  this 
appeal  on  October  23,  1901.  Regularly  the  case  should  have 
been  brought  to  a  hearing  at  Philadelphia  in  December,  or  if 
not  heard  there,  then,  under  our  rules,  it  might  have  been 
heard  at  Scranton  in  January,  at  Williamsport  in  February,  or 
at  Harrisburg  in  March.  On  April  14,  1902,  it  was  regularly 
on  the  Pittsburg  list.  The  defendants  again  moved  for  a 
continuance  upon  the  ground  that  they  had  been  unable  to  get 
the  stenographer  to  transcribe  the  testimony,  and  the  common- 
wealth's counsel  moved  for  a  non  pros,  upon  the  ground  that 
no  paper-book  had  been  served.  On  April  28,  we  "  peremp- 
torily ordered  that  the  above-mentioned  cause  be  set  down 
for  argument  on  Tuesday,  May  20,  1902,  not  to  be  further 
continued  upon  the  appellants'  motion."  On  May  20,  the 
commonwealth's  counsel  moved  to  quash  the  appeal  **  for  the 
reason  that  the  paper-book  of  the  appellant  does  not  contain 
the  testimony,  and  the  record  filed  is  not  the  complete  record 
of  the  case  and  was  not  certified  by  the  court."  This  was  a 
correct  statement  of  the  facts.     None  of  the  testimony  was 
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printed,  only  part  of  it  was  returned  with  the  record,  and  that 
was  not  certified  by  the  trial  judge.  This  is  not  one  of  those 
exceptional  cases  in  which  the  rule  requiring  the  testimony  to 
be  printed  may  be  waived.  We  would  not  sustain  an  assign- 
ment of  eiTor  to  the  striking  out  of  the  testimony  of  a  witness 
without  knowing  what  it  was.  Neither,  under  the  same  cir- 
cumstances, could  we  say  that  there  was  injurious  error  in  in- 
structing, the  jury  in  a  certain  contingency  to  reject  the  testi- 
mony of  a  witness.  It  was  essential  to  a  proper  disposition  of 
each  and  all  of  the  assignments  of  error  that  we  have  the  tes- 
timony before  us :  Allegheny  v.  Nekon,  25  Pa.  332.  The 
duty  to  bring  it  here  and  print  it  always  rests  on  the  appellant  : 
Rule  6,  sec.  2 ;  Rule  24,  sec.  10.  If  he  fails  to  comply  with  the 
rules  he  **'  shall  be  considered  in  the  same  default ''  as  if  no 
paper-book  had  been  furnished :  Rules  31  and  32.  We  have 
always  been  sufficiently  liberal  in  excusing  such  defaults,  when 
the  occasion  required  it,  and  have  been  so  in  this  case.  To  go 
further  would  be  to  abrogate  the  rules.  If  the  stenographer 
fails  to  perform  his  duty,  it  is  in  the  power  of  the  trial  court  to 
compel  him  to  perform  it.  Under  the  circumstances  it  was  in- 
cumbent on  the  appellants,  especially  after  they  learned  of  the 
procrastination  of  the  stenographer,  to  make  eveiy  reasonable 
effort  to  compel  performance  of  his  duty  in  order  that  they 
might  perform  theirs.  Writing  urgent  letters  to  him  appears 
to  have  been  of  no  avail.  While  it  is  alleged  that  the  judge 
was  also  written  to,  yet  the  record  does  not  show,  and  it  is  not 
alleged  in  the  affidavits,  that  any  formal  motion  was  made 
to  the  court  for  a  peremptory  order  on  the  stenographer.  It 
Lb  impossible  to  suppose  that,  if  such  motion  had  been  made  to 
the  court,  it  would  not  have  been  promptly  granted.  And, 
surely,  it  cannot  be  claimed  that  the  five  months  which  elapsed 
between  the  date  of  the  first  continuance  and  the  date  when 
the  case  was  peremptorily  set  for  hearing  was  not  time  enough 
to  obtain  and  secure  enforcement  of  an  order  of  court  com- 
pelling the  stenographer  to  transcribe  his  notes.  In  view  of 
the  several  continuances,  the  lapse  of  time  and  the  peremptory 
order  made  on  April  28,  we  ai^e  constrained  to  say  that  the 
commonwealth's  counsel  had  a  right  to  insist  on  the  enforce- 
ment of  our  rules.  Therefore  their  motion  is  allowed  and  the 
appeal  quashed. 
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Shannon,  Appellant,  v.  Castner. 

Judgment— Opening  judgmeiU^Evidenee— -Forgery. 

The  unsupported  tesdmony  of  a  defendant  iu  a  confessed  judgment  ad- 
mitting the  execution  of  the  instrument  upon  which  the  judgment  was 
entered,  but  alleging  fraud  in  the  procurement  or  use  of  it,  which  is  di- 
rectly opposed  by  the  testimony  of  the  plaintiff,  is  insufficient  to  warrant 
the  opening  of  the  judgment  or  to  be  submitted  to  the  jury  on  the  trial  of 
an  issue  awarded. 

Where  the  defendant  in  a  confessed  judgment  testifies  that  his  signature 
is  a  forgery,  and  there  is  opposing  testimony,  there  is  no  inflexible  rule 
which  compels  the  court  to  open  the  judgprnent.  Even  in  such  a  case  the 
judge  should  exercise  a  sound  discretion,  after  a  careful  consideration  of 
the  character  and  effect  of  the  testimony.  There  is,  however,  a  plain  dis* 
Unction  between  such  a  case,  where  the  paper  itself  does  not  go  into  the 
scales  against  him,  and  a  case  where  the  testimony  of  the  defendant  is  op- 
posed by  that  of  the  plaintiff,  and  the  latter  is  aided  by  the  presumption 
arising  from  an  admittedly  genuine  paper. 

Judgment — Opening  judgment — Imposing  terms. 

Where  a  judgment  entered  upon  a  warrant  of  attorney  is  opened  gen- 
erally, and  without  terms,  the  plaintiff  is  put  to  proof  of  his  cause  of  ac* 
tion  precisely  as  if  no  judgment  had  been  entered.  When  it  is  opened 
upon  an  allegation  of  forgery  it  is  not  usual  to  impose  as  one  of  the  terms 
that  the  instrument  alleged  to  be  forged  shall  "  be  offered  and  read  on  the 
trial  of  the  case  as  a  prima  facie  case  for  the  plaintiff.**  If  such  terms  are 
imposed  in  the  order,  they  may  be  stricken  out  after  due  notice,  although 
a  trial  has  been  had,  and  a  new  trial  granted. 

Judgment— Opening  judgmentr—Evidencer--Declar<Uions^Bes  gesUB. 

Where  declarations  or  acts  accompany  the  facts  in  controversy  and  tend 
to  illustrate  or  explain  it,  they  are  treated  not  as  hearsay  but  as  original 
evidence,  in  other  words,  as  part  of  the  res  gestae,  but  declarations  or 
acts  of  a  person  other  than  the  one  sought  to  be  charged,  if  not  brought  to 
the  knowledge  of  the  latter  or  shown  to  be  authorized  by  him,  are  not 
part  of  the  res  gestss. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed  judg- 
ment, where  one  of  the  two  defendants  alleges  that  his  name  was  forged 
to  the  judgment  note,  declarations  and  acts  of  the  other  defendant  are  not 
admissible,  where  there  is  no  offer  to  bring  home  knowledge  of  them  to 
the  first  defendant,  or  to  show  that  he  authorized  them. 

Emdence^Cross-examinoUion—DiscrUion— Cross-examination  of  expert 
€is  to  his  fees. 

The  extent  to  which  a  party  may  go  in  cross-examination  for  the  pur* 
pose  of  testing  the  accuracy  of  recollection,  the  interest  or  the  bias  of  ma 
opposing  witness  rests  largely  in  the  discretion  of  the  trial  judge,  and  the 
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appellate  court  will  not  reverse  because  of  the  admission  of  questions 
asked  for  that  purpose,  unless  there  has  been  a  very  plain  abuse  of  dis- 
cretion to  the  injury  of  the  party  complaining.  The  fact  that  an  expeit 
witness  is  to  receive,  or  has  received,  per  diem  compensation  beyond  the 
legal  witness  fee  does  not  affect  his  competency  as  a  witness,  and  it  may 
have  very  slight  bearing  upon  the  question  of  his  impartiality.  Never- 
theless his  relation  to  the  party  calling  him  may  be  such  as  to  warrant  the 
jury  in  taking  it  into  consideration  in  weighing  his  testimony.  There- 
fore, it  is  not  reversible  error  to  permit  cross-examination  upon  the  sub- 
ject within  reasonable  limits. 

Evide7ice — Cross-examination — ImprobaJbility  of  stcUements, 
The  general  rule  limiting  cross-examination  to  the  matters  elicited  in 
the  examination  in  chief  does  not  exclude  questions  as  to  declarations  or 
conduct  naturally  tending  to  show  the  improbability  of  statements  made 
in  the  examination  in  chief. 

Evidence — Cross-examination — Cumulative  questions. 

Assignments  of  error  relating  to  questions  put  on  cross-examination 
will  be  ovenniled  where  substantially  the  same  questions  were  put  to  and 
answered  by  the  witness  in  other  parts  of  his  testimony. 

Judgment — Opening  judgment —  Witness — Party  dead. 

On  an  issue  to  determine  the  validity  of  a  confessed  judgment  the  de- 
fendant alleged  that  his  signature  to  the  judgment  note  was  forged.  A 
competent  witness  called  by  the  plaintiff  testified  that  in  a  convei*sation 
between  her  and  the  defendant,  the  latter  admitted  that  he  had  signed  the 
note  in  controversy.  When  the  defendant  was  called  to  contradict  her, 
objection  was  made  upon  the  sole  ground  that  the  conversation  took  place 
prior  to  the  death  of  the  payee  in  the  note,  and  original  plaintiff  in  the  is- 
sue. Held^  ( 1 )  the  objection  was  prc»perly  overruled,  as  there  were  pres- 
ent all  the  elements  requisite  to  bring  the  case  within  the  operation  of  the 
Act  of  June  11,  1891,  P.  L.  287;  (2)  that  an  additional  objection  offered 
for  the  first  time  in  the  appellate  court  as  to  the  form  of  the  question  was 
too  late. 

Evidence — Witness — Refreshing  memory — Books  of  accownt. 

Where  owing  to  ceitain  testimony  given  by  a  witness,  it  becomes  nec- 
essary to  show  that  the  witness  took  up  her  residence  at  a  certain  place  on 
a  certain  date,  a  merchant  may  be  permitted  to  testify  that  at  about  the 
time  mentioned  he  sold  the  witness  a  bill  of  goods,  and  lie  niHy  be  per- 
mitted to  refresh  his  memory  as  to  the  date  by  referring  to  his  kK>ok8  of 
account.  In  such  a  case  it  is  immaterial  that  he  enumerates  the  articles 
sold  after  refreshing  his  memo  17  from  the  books. 

Evidence — Witness — Contradiction  of  witness. 

The  right  to  discredit  a  witness  by  proof  of  contradictory  statements 
without  first  calling  his  attention  to  them  in  order  that  he  may  have  an 
opportunity  to  explain  or  reconcile  them,  is  a  matter  within  the  Aonnd 
discretion  of  the  trial  judge  upon  the  circumstances  of  the  case. 
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On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment,  it  ap- 
peared that  a  witness  for  the  plaintiff  between  the  date  of  the  granting  of 
the  rule,  and  the  date  of  the  trial  of  the  issue  had  become  mentally  incom- 
petent to  testify.  The  plaintiff  read  in  evidence  the  deposition  of  the  wit- 
ness taken  on  the  rule  to  open.  The  defendant  then  offered  to  contradict 
the  witness  by  proof  of  his  declarations  made  after  his  deposition  was  taken. 
The  witness  had  been  in  the  couit  room,  but  before  the  defendant  could 
examine  him  as  to  his  contradictory  statements  he  had  left  the  court  with- 
out permission.  The  plaintiff  objected  to  the  defendant's  offer  on  the  ground 
that  the  witness  had  not  first  been  examined  as  to  his  conti*adictory  state- 
ments and  given  an  opportunity  to  explain  them.  Held,  that  the  court 
committed  no  error  in  overruling  the  objection. 

Judgment — Opening  judgment — Evidence — Payment  of  taxes  ofi  money  at 
vUerest, 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment  entered 
on  a  judgment  note  alleged  to  have  been  signed  by  the  defendant  in  the 
issue  and  another  person,  where  the  defendant  denies  his  signature,  and 
the  plaintiff  shows  that  the  other  maker  had  drawn  another  judgment  note 
of  the  same  amount  to  the  defendant  to  secure  him,  and  that  this  note  had 
been  entered  up,  although  not  by  the  defendant,  the  defendant  in  order 
to  show  that  he  had  no  knowledge  of  the  ti*ansaction  in  a  paiticular  year, 
may  prove  by  the  tax  assessment  books  that  in  the  year  mentioned  he  paid 
no  taxes  on  money  at  interest. 

Judgment— Opening  judgments— Depositions^ Party  dead—Evidetice— 
Cross-examination, 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment  where 
the  plaintiff  dies  before  the  trial,  the  deposition  of  the  plaintiff  taken  on 
the  rule  to  open  the  judgment  will  be  admitted,  where  it  appeara  tliat  the 
only  objection  to  the  deposition  was  the  refusal  of  the  plaintiff  to  answer 
a  question  on  cross-examination  when  the  deposition  considered  as  a  whole 
showed  that  the  question  had  been  substantially  answei^d. 

Evidence — Depositions — Notice  of  filing — Rules  of  court. 
Where  in  compliance  with  a  rule  of  court  notice  of  the  filing  of  a 
deposition  has  been  given  and  has  been  accepted  by  the  attorneys  for  the 
opposite  party,  and  no  exceptions  have  been  filed  to  the  deposition,  ob- 
jections to  the  deposition  are  thereby  waived  and  cannot  be  raised  at  the 

trial. 

c 

Rule  of  court — Construction  of  rules. 

Upon  a  question  of  the  construction  or  application  of  its  own  rules,  a 
court  can  be  reversed  only  for  manifest  and  material  error. 

Judgment— Opening  judgment— Delay— Forgery, 

Where  the  defendant  in  a  confessed  judgement  alleges  that  his  name 
was  forged  to  the  judgment  note,  a  delay  of  one  year  after  judgment 
was  entered  on  the  note  to  take  steps  to  open  the  judgement  will  not  make 
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him  liable  on  the  note  if  in  fact  his  name  was  not  signed  to  it  by  himself 
or  by  his  authority. 

The  fact  of  the  delay,  however,  is  a  significant  circumstance  for  the 
consideration  of  the  jury,  but  it  may  be  explained  by  the  defendant  as 
the  result  of  his  obedience  to  the  advice  of  counsel. 

While  the  defendant  in  a  confessed  judgment  who  alleges  that  his 
signature  was  forged,  may  explain  that  his  delay  in  taking  steps  to  open 
the  judgment  was  due  to  advice  of  counsel,  his  attorney  will  not  be  per- 
mitted to  testify  that  at  the  time  the  advice  was  given  the  defendant  had 
stated  to  him  that  his  signature  had  been  forged  by  his  son. 

Evidencc^Witness--CoTUradictian  of  witness. 

If  a  party  asks  and  receives  a  negative  answer  to  an  irrelevant  ques- 
don,  he  is  not  in  a  position  to  complain  of  the  admission  of  evidence  to 
contradict  it. 

Evidtnce-^Handwriting— Expert— Act  of  May  15,  1895,  P.  L,  69. 

The  Act  of  May  15,  1895,  P.  L.  69,  made  it  competent  for  experts  to 
make  comparison  between  writings,  but  in  nowise  changed  the  law  as 
to  the  introduction  of  other  well  authenticated  writings  of  the  same  party 
for  the  purpose  of  comparison  to  be  made  by  the  jury. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed  judg- 
ment where  the  defendant  alleges  that  his  name  was  forged,  another 
paper  signed  by  the  defendant  two  years  before  the  date  of  the  note  in 
question  is  properly  admissible  for  purposes  of  comparison. 

Practice,  C.  P. — Trial— Apjyeals — Harmless  error. 
There  is  no  ground  for  reversal  that  one  of  the  parties  took  up  time 
in  proving  a  fact  that  the  other  party  admitted. 

Evidence— Handwriting— Comparison  of  papers-- Act  of  May  15,  1896, 
P.  L,  69. 

To  authorize  the  admission  of  a  writing  offered  as  a  test  or  standard, 
nothing  short  of  evidence  by  a  person  who  saw  the  party  write  the  paper, 
or  of  an  admission  by  such  party  of  its  being  genuine  or  evidence  of 
equal  authority  is  sufiicient. 

It  is  the  duty  of  the  judge  to  require  the  same  kind  of  proof  as  was 
required  prior  to  the  act  of  May  15,  1895,  but  if  such  proof  is  furnished 
and  there  is  opposing  testimony,  his  decision  of  the  question  of  fact  must 
ordinarily  be  accepted  as  conclusive,  for  the  obvious  reason  that  the 
credibility  of  the  witnesses  is  an  important  factor,  and  of  this  he  had 
better  opportunity  to  judge  than  is  aflforded  the  appellate  court. 

Judgment — Opening  judgment — Evidence — Burden  of  proof 
On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed  judg- 
ment alleged  to  have  been  forged,  the  burden  of  proof  rests  on  the  plain- 
tiff and  it  is  incumbent  on  him  to  establish  his  allegation  that  the  note 
in  suit  was  signed  by  the  defendant  or  by  some  one  authorized  by  him. 
In  such  a  case  it  is  not  error  for  the  court  to  charge  as  follows :  **  Bear- 
ing upon  the  question  of  the  burden  of  proof  in  a  case  of  this  character, 
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we  say  to  you  that  in  tliis  case,  the  suit  being  upon  the  note  in  controversy, 
and  the  plaintifif  claiming  to  recover  upon  it,  it  is  his  duty  to  prove  it 
against  all  attacks,  and  the  burden  remains  on  him  throughout  the  case. 
Burden  of  proof  and  weight  of  evidence  are  two  very  different  things. 
The  burden  of  proof  remains  on  the  plaintiff  in  support  of  his  case  and 
does  not  change  in  any  aspect  of  the  case.  The  weight  of  the  evidence 
may  shift  from  side  to  side  in  the  progress  of  a  trial  according  to  the 
nature  and  strength  of  the  proofs  offered  in  support  or  denial  of  the  main 
facts  to  be  established.^' 

Evidence — Presumption — Inference  from  nonproduction  of  testimony. 

In  a  proceeding  to  determine  tlie  validity  of  a  paper  alleged  to  have 
t>een  forged,  where  neither  party  calls  as  a  witness  the  alleged  forger,  the 
court  is  justified  in  refusing  to  charge  as  a  matter  of  law  that  there  is  a 
••  presumption  "  against  either  party. 

Under  some  circumstances  the  jury  may  draw  an  unfavorable  inference 
against  a  party  from  the  nonproduction  of  evidence,  but  it  is  an  inference  of 
fact,  not  a  presumption  of  law. 

Judgment —  Opening  judgment — Forgery — Charge, 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed  judg- 
ment alleged  to  have  been  forged,  it  is  eiTor  so  to  charge  the  jury  as  to 
give  ihem  the  impression  that  the  question  at  issue  was  lo  be,  or  at  least 
might  be,  determined  by  them  from  a  comparison  of  the  disputed  signa- 
ture with  a  signature  proved  to  be  genuine,  and  that  alone. 

Judgment—  Opening  judgment— Evidence — Forgery — Charge, 
Where  the  evidence  of  one  witness  is  insuflSeient,  apait  from  the  evidence 
of  a  particular  witness,  standing  by  itself,  to  sustain  a  reeoveiy  in  favor 
of  the  plaintiff  upon  a  note  alleged  by  the  defendant  to  be  a  forgery,  it  is 
not  error  for  the  court  to  charge  that  under  all  the  evidence,  if  the  jui*y  do 
not  believe  the  evidence  of  the  witness  that  the  defendant  told  her  that  he 
had  signed  the  note,  the  verdict  must  be  for  the  defendant. 

Argued  May  6,  1902.  Appeal,  No.  21,  April  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Clarion  Co.,  April  T.,  1892, 
No.  349,  on  verdict  for  defendant  in  case  of  I.  M.  Shannon, 
Executor  of  John  Yeany,  deceased,  v.  J.  P.  Castner  and  Martin 
Castner.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.     Reversed. 

Issue  to  determine  the  validity  of  a  confessed  judgment  Be- 
fore Clark,  P.  J. 

At  the  trial  it  appeared  that  the  judgment  in  question  was 
entered  on  a  judgment  note  in  the  following  form : 
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Martin  Castner  alleged  that  his  signature  was  forged.  On 
April  5, 1892,  judgment  was  entered  on  the  note.  On  June  28, 
1895,  Martin  Castner  obtained  a  rule  to  open  the  judgment  as 
to  himself.  On  September  6, 1898,  this  rule  was  made  absolute. 
On  March  11, 1899,  a  verdict  was  rendered  for  plaintiff.  On 
February  5,  1900,  the  court  amended  the  original  order  by 
striking  out  so  much  of  it  as  permitted  the  note  in  controversy 
to  be  read  at  a  prima  facie  case  for  the  plaintiff.  On  April  4, 
1900,  plaintiff  died.  The  second  trial  was  had  on  December  19, 
1900. 

Verdict  and  judgment  for  defendant     Plaintiff  appealed. 

Errors  dssigned  were  as  follows : 

1.  The  court  below  erred  in  its  decree  of  September  6, 1898, 
opening  the  judgment,  which  decree  is  as  follows :  "  And  now, 
September  6, 1898,  after  argument  and  upon  due  consideration 
of  the  rule  and  of  the  testimony,  the  rule  is  hereby  made  abso- 
lute, and  the  judgment  is  opened  as  to  Martin  Castner  to  let 
him  into  his  defense.  The  note  to  stand  as  a  narr.,  and  to  be 
offered  and  read  on  the  trial  of  the  case  as  a  prima  facie  case 
for  plaintiff.  The  case  to  be  tried  on  the  plea  of  non  assump- 
sit.    Let  the  defendant  file  his  plea." 

2.  The  court  erred  in  its  decision  of  July  21,  1900,  making 
absolute  the  rule  granted  on  defendant's  motion  to  amend  the 
opening  order  of  September  6,  1898. 

3.  The  court  erred  in  sustaining  defendant's  objection  to  the 
testimony  of  A.  C.  McComb  as  to  what  was  said  and  done  at 
the  execution  of  the  note  in  controversy,  to  wit :  "  Q.  Mr.  Mc- 
Comb, I  show  you  paper,  which  is  marked  for  identification, 
exhibit.  '  A.'  State  if  you  ever  saw  that  note  before.  A.  Yes, 
sir.  Q.  You  may  state  in  whose  handwriting  the  body  of  the 
note  is.  A.  The  filling  up  is  in  my  handwriting.  Q.  Where 
were  you  when  you  filled  it  up  ?  A.  At  our  office.  Q.  At 
what  date?  A.  April  2,  1892.  Q.  The  date  the  note  bears? 
A.  Yes,  sir.  Q.  For  whom  were  you  acting  in  the  matter  of 
the  preparation  of  that  note?  A.  We  were  acting  for  Mr. 
Yeany.  Q.  In  what  capacity  ?  A.  We  had  his  money  to  loan. 
Q.  You  were  loaning  Mr.  Yeany's  money?  A.  Yes,  sir. 
Q.  Who  negotiated  that  loan,  you  and  Mr.  Clarke,  or  both,  or 
either  of  you?    A.  Both  of  us — the  firm.     Q.  To  whom  was 
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the  loan  made  ?  A.  John  P.  Castner.  Q.  Were  you  present 
when  the  note  was  signed?  A.  I  was  present  when  the  note 
was  signed  by  J.  P.  Castner.  Q.  What  was  done  with  it  after 
it  was  signed  by  him  ?  A.  He  was  to  take  it  home  and  have 
his  father — " 

Defendant's  counsel  object  to  the  witness  stating  anjrthing 
J.  P.  Castner  said. 

The  Court :  We  will  permit  you  to  state  whether  the  note 
was  taken  away  by  Mr.  Castner  and  how  it  came  back. 

"A.  (Continued.)  It  was  taken  away  by  him.  Q.  For 
what  purpose  ?  " 

Objected  to  by  defendant's  counsel  because  it  involves  the 
declaration  of  John  P.  Castner. 

The  Court :  The  objection  is  sustained.    Exception  and  bill. 

4.  The  court  erred  in  sustaining  defendant's  objection  to  the 
testimony  of  the  same  witness  immediately  following  the  above: 
"Q.  On  what  condition  were  you  to  loan  him  this  81,000?" 

Objected  to  by  defendant's  counsel  as  it  involves  the  bargain 
between  John  P.  Castner  and  the  witness  in  the  absence  of 
Martin  Castner. 

The  Court :  We  will  sustain  the  objection.  We  will  permit 
plaintiff  to  show  that  John  P.  Castner  took  that  note  away  and 
that  he  brought  it  back  again  and  the  names  that  purport  to  be 
signed  thereto.     Exception  and  bill. 

5.  The  court  erred  in  sustaining  the  defendant's  objection  to 
the  testimony  of  the  same  witness  immediately  following  the 
above,  to  wit :  '*  Q.  In  the  negotiation  of  this  loan,  what  was 
done,  if  anything,  regarding  the  examination  of  the  record  as 
to  Martin  Castner?" 

Objected  to  by  defendant's  counsel  as  irrelevant  and  cannot 
affect  Martin  Castner.  Further,  it  throws  no  light  on  the  gen- 
uineness of  the  signature  to  the  note  in  suit. 

The  Court :  The  objection  is  sustained.     Exception  and  bill. 

6.  The  court  erred  in  sustaining  the  defendant's  objection 
to  the  testimony  of  the  same  witness  immediately  following  the 
above :  **  Q.  When  the  note  was  returned,  state  whether  or  not 
the  attention  of  J.  P.  Castner  was  called  to  the  manner  in 
which  *  Martin '  was  spelled." 

Objected  to  by  defendant's  counsel. 

The  Court :  The  objection  is  sustained.     Exception  and  bill. 
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7.  The  court  erred  in  sustaining  the  defendant's  objection 
to  the  evidence  of  the  same  witness  immediately  following  the 
above  as  follows :  ^^  Q.  Mr.  McComb,  you  may  state  anything 
that  was  done  there  in  reference  to  securing  Martin  Castner 
for  going  on  that  note." 

Counsel  for  defendant  objects  to  any  conversation  of  any 
kind  between  the  witness  and  J.  P.  Castner  or  any  act  in  the 
absence  of  Martin  Castner,  that  would  involve  declarations  and 
acts  of  third  parties  by  which  the  plaintiff  hopes  to  affect  Mar- 
tin Castner  in  his  absence  and  without  bis  knowledge  as  incom- 
petent. 

The  Court :  We  will  sustain  the  objection.  We  will  permit 
the  plaintiff  as  we  did  before  to  show  how  the  note  was  made 
and  what  was  done  with  it,  for  the  purpose  as  stated  before. 
Exception  and  bill. 

8.  The  court  erred  in  sustaining  defendant's  objection  to  the 
testimony  of  S.  K.  Clarke  touching  the  note  in  controversy  and 
the  money  received  thereon,  to  wit:  "Q.  Mr.  Clarke,  I  believe 
you  were  asked  and  did  not  know  whether  any  of  the  $1,000 
that  were  received  on  the  note  in  suit  were  applied  on  any  note 
of  which  Martin  Castner  was  joint  maker  with  John  P.  Can 
you  tell  about  this?" 

Objected  to  by  defendant's  counsel  as  incompetent,  irrelevant 
and  immaterial,  unless  brought  to  the  knowledge  of  Martin 
Castner. 

The  Court :  What  is  the  purpose  ? 

Mr.  J.  T.  Maffett  for  plaintiff.  It  is  to  show  it  was  for  the 
benefit  of  Martin  Castner. 

The  Court :  The  objection  is  sustained.     Exception  and  bill. 

9.  The  court  erred  in  overruling  plaintiff's  objection  to  the 
evidence  of  J.  B.  Flack  on  cross-examination,  to  wit :  Recross- 
examination  of  Mr.  B.  J.  Reid.  "  Q.  Mr.  Flack,  you  do  not  come 
up  here  (ov  ordinary  witness  pay,  do  you  ?  "  Objected  to  by 
plaintiff's  counsel  as  immaterial.  The  Court :  We  will  take  it 
for  granted  that  he  does  not  come  for  ordinary  witness  fees. 
**  Q.  What  do  you  get  a  day  ?  "  Objected  to  by  plaintiff's  coun- 
sel as  immaterial.  "  A.  I  can  tell  you  very  pi-omptly,  it  is  not 
conditional.  Q.  How  much  do  you  charge  and  receive  for  your 
services  ?  "  Objected  to  by  plaintiff's  counsel.  The  Court :  The 
witness  may  answer  the  question.     Objection.     Counsel  for 
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plaintiff  now  requests  that  the  purpose  of  the  inquiry  be  stated. 
Counsel  for  defendant  state  that  it  is  for  the  purpose  of  show- 
ing the  interest  the  witness  may  feel  in  the  case  and  any  possi- 
ble bias  he  may  have.  Objected  to  by  plaintiff.  The  court 
ruled  that  the  evidence  would  be  admitted;  whereupon  the 
plaintiff  excepted  and  a  bill  of  exceptions  was  sealed  by  the 
court.  *'  A.  My  terms  are  $25.00  with  railway  fare  and  hotel 
bills  additional.  XQ.  Mr.  Maffett:  State  if  these  are  the 
usual  fees  for  men  in  your  line  of  business.  A.  Yes,  that  is  the 
usual  fee  in  our  line  of  business ;  it  is  not  as  high  as  they  have 
in  New  York— $100  a  day." 

10.  The  court  erred  in  overruling  plaintiff's  objection  to  the 
testimony  of  Michael  Toomey,  to  wit:  Defendant's  counsel 
offer  in  connection  with  the  testimony  of  this  witness  a  bill  of 
goods  he  sold  to  Matthew  Castner,  for  the  purpose  of  showing 
the  character  of  the  goods.  Objected  to  by  plaintiff's  counsel 
as  incompetent  and  in*elevant.  The  Court :  We  will  permit 
the  witness  to  refresh  his  recollection,  if  the  charge  is  in  his 
handwriting,  and  to  state  what  goods  Matthew  Castner  got. 
"Q.  Mr.  Toomey,  state  if  the  items  are  in  your  handwriting 
and  state  what  the  entries  are."  Objected  to  by  the  plaintiff  as 
incompetent  and  irrelevant.  Mr.  F.  J.  Maffett  for  defendant: 
The  purpose  is  to  show  the  character  of  the  goods ;  that  they 
were  household  goods,  cups  and  saucers,  plates,  dishes,  table- 
cloths, and  articles  of  that  kind  that  go  into  a  household,  and 
are  not  for  personal  use :  in  other  words,  just  such  things  as 
are  used  when  people  go  to  housekeeping.  ''  A.  The  reason  I 
refer  to  that  is  to  show  the  date."  Objected  to  by  plaintiff  as 
irrelevant  and  incompetent,  and  cannot  in  any  way  affect  the 
issue  tr3dng.  The  Court :  We  will  permit  the  witness  to  re- 
fresh his  recollection ;  to  state  what  goods  he  sold  to  Matthew 
Castner,  but  he  is  not  to  read  off  his  books.  Exception  and 
bill.  "  Q.  Now,  Mr.  Toomey,  look  at  that  bill  of  goods  there, 
and  refresh  your  recollection  from  the  entiy  you  have  made, 
and  state  what  you  sold  to  Matthew  Castner  on  November  28, 
1884."  Objected  to  further  by  the  plaintiff  for  the  reason  that 
the  witness  has  stated  that  he  does  not  know  where  the  goods 
were  taken  to  from  his  store  and  the  question  is  otherwise  in- 
competent and  irrelevant.  The  Court :  Objection  is  overruled. 
Exception  and  bill.    ^^  A.  One  set  of  cups  and  saucers,  6  plates, 
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that  would  be  a  set ;  2  dishes ;  1  set  of  knives  and  forks  ;  1  set 
of  tablespoons ;  1  spoonholder;  1  set  of  teaspoons ;  3  tin  cups ; 
4  yards  of  white  linen  tablecloth ;  2  yards  of  table  oilcloth  ;  5 
yards  of  toweling ;  1  pair  shears  ;  1  butter  knife ;  1  sack  of  flour ; 
1  sack  of  buckwheat  flour ;  1  husk  and  corn  mattress." 

11.  The  court  erred  in  admitting  the  deposition  of  Martin 
Castner,  taken  before  O.  E.  Nail,  justice  of  the  peace  on 
July  31, 1895,  and  filed  August  7, 1896.  Objected  to  by  plain- 
tiff's counsel  for  the  reason  that  on  the  taking  of  that  deposi- 
tion, Martin  Castner  testified  in  chief  respecting  his  visit  to  the 
oflBce  of  S.  K.  Clarke,  Esq.,  in  reference  to  the  note  in  suit,  to 
wit:  Note  in  controversy  shown  witness:  "I  first  saw  this 
note  when  you  (his  counsel)  took  me  to  S.  K.  Clarke's  office 
about  a  month  ago,"  and  App.  4  ^'  I  am  not  very  well  acquainted 
with  Mr.  Clarke,  when  Mr.  McComb  was  in,  was  in  his  office  a 
few  times.  Couldn't  tell  whether  McComb  &  Clarke  were  at- 
torneys, for  my  son  J.  P.,  didn't  inquire  into  such  business,"  and 
on  cross-examination,  he  was  asked  this  question :  ''  Q.  Were 
you  at  their  office  on  your  own  business,  or  seeing  to  your  son's 
business  ?  "  Objected  to  as  not  being  a  cross-examination,  as 
there  is  nothing  in  the  examination  in  chief  that  bears  on  it. 
The  witness  instructed  not  to  answer  (by  counsel  for  defend- 
ant), and  didn't  answer.  "  A.  I  will  not  answer," — in  answer 
to  plaintiff's  question :  "  Will  you  answer  ?  "  The  Court :  We 
will  hear  the  deposition  for  the  present.     Exception  and  bill. 

12.  The  court  erred  in  admitting  in  evidence  the  deposition 
of  Hon.  John  W.  Reed. 

Defendant  offers  deposition  of  Hon.  John  W.  Reed,  taken 
on  February  20,  1900,  at  Brookville,  before  William  T.  Darr, 
Esq.,  commissioner,  by  virtue  of  a  rule  from  the  court  of  com- 
mon pleas  of  Clarion  county,  in  this  case,  filed,  February  23, 
1900 ;  notice  of  filing  accepted  February  23,  1900,  by  W.  A. 
Hindman,  attomej''  for  plaintiff. 

Deposition  objected  to  plaintiff's  counsel  as  incompetent 
and  irrelevant. 

The  Court :  What  is  the  purpose  ? 

Mr.  F.  J.  Maffett,  for  defendant. 

We  offer  this  deposition  for  the  purpose  of  corroborating  the 
testimony  of  Martin  Castner  and  also  for  the  purpose  of  ac- 
counting for  his  action  and  his  delay  in  not  making  an  applica- 
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tion  to  open  this  judgment  at  an  earlier  date ;  to  show  that 
John  W.  Reed,  as  his  counsel,  advised  him  at  the  time  not  to 
make  an  application,  and  advised  him  to  let  the  judgment 
stand  until  the  plaintiff  moved  in  it. 

To  this  counsel  for  plaintiff  object  for  the  reason  that  the 
statement  was  made  (they  say)  for  effect  on  the  jury,  counsel 
for  defendant  knowing  that  the  testimony  is  irrelevant  and  in- 
competent. Further,  the  deposition  itself  is  objected  to  as  in- 
competent and  irrelevant. 

The  Court :  The  objection  of  the  plaintiff  is  sustained  as  to 
parts  of  the  deposition  but  overruled  as  to  that  portion  of  the 
deposition  which  relates  to  Mr.  Reed's  advice  that  it  was  not 
necessary  to  proceed  to  open  the  judgment  until,  in  substance, 
the  plaintiff  would  either  undertake  to  collect  it  or  to  revive 
it — would  take  some  action.  We  will  permit  defendant  to  read 
the  deposition  so  far  as  Martin  Castner's  declarations  are  con- 
cerned, as  to  that  note  being  a  forgery.  We  do  not  think  that 
is  competent  evidence  (as  to  the  note  itself),  but  merely  to 
show  the  fact  that  Martin  Castner  then  claimed  it  was  a  for- 
gery and  denied  the  execution  of  the  note,  in  connection  with 
the  advice  given  by  Mr.  Reed,  not  as  corroborative  of  Mar- 
tinis testimony  in  any  way  as  to  the  allegation  of  forgery  in 
this  case.  Understand,  the  deposition  is  limited  to  the  fact  of 
the  advice  given  by  Mr.  Reed,  as  counsel,  to  Martin  Castner 
in  regard  to  his  proceeding  to  contest. 

Counsel  for  the  plaintiff  except  to  the  ruling  so  far  as  it  ad- 
mits any  portion  of  the  deposition,  and  at  their  request  a  bill 
of  exceptions  is  sealed  by  the  court. 

Deposition  admitted,  to  which  exception  is  taken  by  coun- 
sel for  plaintiff,  and  read  to  the  jury,  as  follows : 

"  Q.  Have  you  or  have  you  not  any  recollection  of  meeting 
the  defendant,  Martin  Castner,  in  the  prothonotary's  office  in 
Clarion,  Pa.,  at  some  time  in  the  year  1898  or  1894,  when  he 
requested  you  to  examine  for  him  the  records  in  said  office  in 
relation  to  a  judgment  against  him?  If  so,  state  fully  when 
it  was  as  near  as  you  can  fix  it,  and  what  you  said  to  Martin 
Castner  concerning  it,  or  advised  him  to  do  about  it.  A.  Mar- 
tin Castner,  the  defendant  in  this  case,  consulted  me  about 
this  judgment;  I  cannot  fix  the  time;  he  apparently  wanted 
to  know  whether  such  judgment  in  fact  was  entered  against 
Vol.  XXI— 20 
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him.  I  examined  the  record  and  found  the  judgment  and 
either  showed  it  to  him  or  told  him  about  it.  My  recollection 
is  that  he  then  said  it  was  all  wrong.  The  substance  of  his 
statements  to  me  was  that  he  never  signed  the  note  on  which 
the  judgment  was  confessed  nor  authorized  any  one  to  sign  it 
for  him,  and  that  he  knew  absolutely  nothing  about  it.  In 
short,  from  his  statements,  his  son  and  codefendant  in  the 
judgment  had  forged  his,  Martin  Castner's,  name  to  the  note. 
I  said  to  him,  *  If  you  make  an  application  now  to  strike  off 
this  judgment  on  the  grounds  of  forgery,  the  probabilities  are 
your  son  will  be  prosecuted  for  forgery  and  sent  to  the  peni- 
tentiary.' ...•*' 

(Here  follows  first  sentence  ruled  out  by  the  court) 

*^  He  said  that  he  would  not  pay  it  and  manifested  a  dispo- 
sition to  have  it  taken  off  the  record.  I  said  to  him,  *•  It  has 
about  three  yeaiB  to  run  before  it  will  be  necessary  to  revive  it, 
and  in  the  mean  time  your  son  may  pay  it  off  and  that  wiU  save 
you  both  trouble.' 

"  I  further  told  him  he  wasn't  bound  to  act  in  the  matter  then 
and  at  least  not  before  there  was  an  attempt  made  to  revive 
the  judgment  or  to  enforce  its  collection  by  execution. 

^^  I  advised  him  to  go  home  and  do  nothing  until  there  was  an 
attempt  made  by  the  plaintiff  to  either  collect  or  revive  the 
judgment,  and  then  he  could  come  to  us  and  we  would  look 
after  the  business  for  him  and  tell  him  what  to  do." 

13.  The  court  erred  in  overruling  plaintiff's  objection  to  the 
testimony  of  Joseph  Castner,  as  to  what  his  father,  Martin 
Castner,  said  to  the  sheriff  when  he  came  with  the  execution 
in  this  case,  to  wit :  "  Q.  What  did  your  father  say?  A.  He 
was  talking  to  the  sheriff ;  when  I  heard  him  speaking  to  the 
sheriff — that  he  never  signed  it;  it  was  not  to  me  that — I 
meant."  Counsel  for  the  plaintiff  ask  that  the  preceding  answer 
in  which  the  witness  gave  the  conclusion  of  what  was  said,  be 
stricken  out.  The  Court :  Objection  is  overruled ;  the  witness 
stated  that  as  a  fact.     Exception  and  bill. 

14.  The  court  erred  in  sustaining  the  defendant's  objection 
to  the  testimony  of  Martin  Castner  on  cross-examination, 
relative  to  his  discovery  of  the  judgment  in  controversy  upon 
the  docket.  "  Q.  State  Mr.  Castner,  whether  after  seeing  this 
judgment  on  the  docket,  you  made  any  inquiry  of  J.  P.  Castner 


Digitized  by  VjOOQIC 


SHANNON,  AppeUant,  v.  CASTNER.  807 

294,  (1902).]  Assignment  of  Errora. 

concerning  it,  and  if  you  did,  when."     Objected  to  as  not  a 
cross-examination.     Objection  sustained.     Exception. 

16.  The  court  erred  in  sustaining  the  defendant's  objection 
to  the  same  witness  immediately  following  the  above,  to  wit : 
**  Q.  Mr.  Castner,  did  you  see  J.  P.  Castner  about  the  spring 
of  1892?"  Objected  to  as  not  a  cross-examination.  Objec- 
tion sustained  and  exception. 

17.  The  court  erred  in  admitting  the  testimony  of  Joseph  H. 
Patrick,  Esq.,  taken  on  the  former  trial  of  the  case. 

Defendant  offers  testimony  given  by  Joseph  H.  Patrick,  Esq., 
on  the  former  trial  of  this  case,  at  February  term,  1900,  as  con- 
tained in  the  certified  transcript  of  notes  of  trial. 

It  being  admitted  that  Mr.  Patrick  is  dead  and  that  he  was 
the  original  attorney  for  the  plaintiff,  and  that  at  the  time  his 
testimony  was  taken,  he  was  assisting  in  the  trial  of  the  cause. 

Objected  to  by  counsel  for  plaintiff  as  incompetent.  The 
witness  proposed  to  be  contradicted,  Peter  Walley,  being  alive 
and  residing  in  the  county,  and  having  been  subpoenaed  by 
both  plaintiff  and  defendant,  and  been  in  attendance  every  day 
of  this  trial  until  to-day,  and  could  have  been  called  at  any 
time  by  the  defendant  and  interrogated  concerning  the  testi- 
mony proposed  to  be  offered.  And  further,  the  deposition  of 
Peter  Walley  was  read  on  Tuesday  of  this  week. 

It  is  admitted  by  counsel  for  plaintiff  that  the  certified  tran- 
script of  testimony  given  by  Joseph  H.  Patrick,  Esq.,  on  the 
former  trial  of  this  case,  at  February  term,  1900,  as  now 
offered  is  a  correct  copy  of  his  testimony,  made  from  the 
original  shorthand  notes  of  trial. 

The  Court :  It  is  admitted  by  counsel  that  Peter  Walley 
was  subpoenaed  on  both  sides  of  this  case ;  that  he  was  in  at- 
tendance at  court  at  least  as  late  as  yesterday ;  that  he  had 
been  called  on  the  part  of  the  defendant  for  the  purpose  of 
cross-examining  him  with  relation  to  what  Mr.  Patrick  has 
testified  to  which  is  now  about  being  offered  in  evidence ;  and 
that  he  is  not  now  present  in  court.  We  think,  for  the  reasons 
heretofore  stated  by  us,  this  testimony  should  be  read.  We 
will  give  Peter  Walley  the  privilege  of  coming  in  and  testify- 
ing hereafter,  if  he  wishes,  to  contradict  the  testimony  of  Mr. 
Patrick* 
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Counsel  for  plaintiff  except  to  the  ruling  and  at  their  re- 
quest a  bill  of  exceptions  is  sealed  by  the  court. 

18.  The  court  erred  in  admitting  the  testimony  of  Martin 
Castner,  defendant.  "Q.  Do  you  remember  the  time  that 
Sheriff  Steltzer  came  up  to  your  place  with  the  writ  in  this 
case  ?  A.  Yes  sir.  (This  was  in  1895.)  It  is  admitted  that 
John  Yeany,  the  former  plaintiff  in  this  case,  died,  April  11, 
1900.  Counsel  for  plaintiff  object  to  any  testimony  from  this 
witness  relating  to  anything  that  occurred  prior  to  the  death 
of  John  Yeany,  as  incompetent.  Defendant's  counsel  state 
they  are  going  to  contradict  Mrs.  Mettie  Castner,  only.  Ob- 
jected to  by  plaintiff's  counsel,  as  that  would  be  asking  for  a 
fact  prior  to  the  death  of  John  Yeany.  The  Court :  We  are 
inclined  to  think  it  is  competent.  The  objection  is  overruled. 
Exception  and  bill.  Q.  Mr.  Castner,  state  if  on  that  evening 
the  sheriff  was  there,  you  stated  to  Mrs.  Mettie  Castner,  Mat- 
thew's wife,  that  you  had  signed  the  Yeany  note.  A.  No,  I 
did  not." 

19.  The  court  erred  in  overruling  plaintiff's  objection  to 
the  testimony  of  Matthew  A.  Castner  in  direct  examination. 
Recalled  on  behalf  of  defendant  in  chief,  to  wit :  Q.  Were 
you  present  in  Mr.  Patrick's  oflBce  the  first  week  of  court  in 
which  this  case  was  tried  before  ?  A.  I  was.  Q.  Did  you  hear 
the  conversation  there  between  Mr.  Patrick  and  Mr.  Walley? 
A.  I  did.  Q.  Will  you  just  state  to  the  jury  what  that  con- 
versation was  as  near  as  you  can?  Objected  to  by  plaintiff's 
counsel  as  irrelevant  and  incompetent.  The  Court :  The  objec- 
tion is  overruled.  Exception  and  bill.  A.  Well,  as  near  as  I 
can  recollect,  Mr.  Patrick  asked  him  in  regard  to  those  notes. 
Q.  What  notes  ?  (Question  objected  to  by  plaintiff's  counsel 
as  leading  and  incompetent.  Objected  to  further  as  it  is  ap- 
parent the  witness  is  stating  his  conclusions,  and  not  giving 
the  language  used  by  Mr.  Patrick.)  The  Court:  We  will 
admit  the  question.  Q.  What  note?  A.  The  Magee  note. 
Q.  Now,  then  when  Mr.  Patrick  asked  him  about  the  Magee 
note,  what  did  he  say  ?  A.  He  said  he  never  saw  him  sign  it 
up  in  that  room — the  sitting-room  in  the  hotel  up  there. 

20.  The  court  erred  in  overruling  the  plaintiff's  objection 
to  the  testimony  of  I.  J.  Keck.  Direct  examination  by  B.  J. 
Reid :   Mr.  Keck,  you  are  one  of  the  commissioners  of  Clarion 
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county?  A.  Yes,  sir.  Q.  How  long  have  you  been  in  that 
position  ?  A,  This  is  the  fourth  year.  Q.  You  are  familiar 
with  the  practice  in  that  office  as  to  assessments  ?  A.  Yes,  sir. 
Q.  I  show  you  bound  book,  marked  on  the  cover,  "  Farmington 
Township,  1893,  C.  H.  Ritts,  Assessor."  Look  at  the  book  and 
state  whether  or  not  that  is  a  record  of  the  persons  and  prop- 
erty assessed  for  taxes  for  state  and  county  purposes  in  Farming- 
ton  township  for  the  year  1893  ?  A,  It  is.  It  is  the  assessment 
book  for  Farmington  township  for  the  year  1893.  Q.  State 
from  what  book  the  duplicate  of  taxes  made  out  in  the  com- 
missioners' office  and  given  to  the  treasurer  for  collection  of 
taxes  is  made  ?  Objected  to  by  plaintiff's  counsel  as  incompe- 
tent and  irrelevant  to  the  issue  trying.  Mr.  B.  J.  Reid  for  de- 
fendant :  The  purpose  of  the  offer  is  to  show  that  Martin  Castner 
had  no  notice  of  his  being  assessed  with  this  judgment  given 
in  evidence  on  the  part  of  the  plaintiff  in  his  favor  against  J.  P. 
Castner'  on  a  note  dated  April  2, 1892,  for  11,000,  by  an  assess- 
ment or  demand  made  in  the  year  1893.  Q.  State  whether  that 
is  the  record  of  the  assessment  kept  in  the  commissioners'  office. 
A.  It  is.  The  Court:  The  objection  is  overruled.  Exception 
and  biU. 

21.  The  court  erred  in  admitting  in  evidence  the  book  iden- 
tified by  I.  J.  Keck,  as  stated  in  the  preceding  assignment,  to 
wit :  Defendant  offers  in  evidence  book  identified  by  the  wit- 
ness and  marked  "Farmington  Township,  1893,  C.  H.  Ritts, 
Assessor."  Objected  to  by  plaintiff's  counsel  as  incompetent 
and  irrelevant.  The  Court:  We  think  the  book  is  sufficient 
proof  and  we  admit  it  as  evidence  in  this  case.  The  objection 
is  overruled.  Exception  and  bill.  (Entry  from  assessment  book 
read.)  "  No.  71.  Castner,  Martin.  Acres  of  cleared  land,  81 ; 
total  acres,  81 ;  value,  $1,200.  Horses,  2,  value  $140;  cows,  3, 
value,  $30.00.  Occupation,  farmer.  Total  amount,  $1,370. 
One  dog."  Under  head  of  money  at  interest  blank.  Objected 
to  by  plaintiff's  counsel.  If  it  is  competent  for  any  purpose,  it  is 
only  competent  to  show  that  there  is  no  money  at  interest  taxed 
to  Martin  Castner,  and  counsel  is  not  entitled  to  read  to  the  jury 
what  he  is  assessed  with.  The  Court :  The  objection  is  over- 
ruled for  this  reason :  That  the  offer  and  admission  of  the  assess- 
ment, for  the  purpose  for  which  it  is  offered,  can  only  show  in 
regard  to  the  assessment  of  any  taxes  upon  judgments  against 
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Martin  Castner  by  the  reading  of  that  record.  It  is  limited  to 
the  purpose  of  showing  whether  or  not  Martin  Castner  was  as- 
sessed with  any  money  at  interest  at  that  time.  Exception  and 
biU. 

22.  The  court  erred  in  overruling  the  plaintiff's  objection  to 
the  testimony  of  Mr.  Toomey.  **  Q.  Mr.  Toomey,  I  show  you 
paper  marked  exhibit  'AA,'  dated  North  Pine  Grove,  May  8, 
1890,  signed  D.  F.  McDonald  and  Martin  Castner.  Mr.  B.  J. 
Reid  for  defendant :  We  now  propose  to  ask  the  witness  whether 
he  saw  Martin  Castner  sign  his  name  to  the  paper  for  the  pur- 
pose of  proving  the  genuine  signature  of  Martin  Castner,  how 
he  allowed  his  name,  and  how  he  spelled  his  name,  and  also  as 
a  test  paper.  Objected  to  by  plaintiff's  counsel  as  incompetent 
and  in-elevant  in  this  issue.  The  Court:  Objection  is  over- 
rnled.     Exception  and  bill.     A.  Yes,  I  saw  him  write  it." 

The  court  erred  in  striking  out  the  following  testimony  of 
James  Pinks  given  in  rebuttal,  when  testimony  closed,  to  wit: 

The  testimony  of  James  Pinks,  stricken  out,  and  here  com- 
plained of  is  as  follows :  '*  Q.  State  if  that  book  I  now  show 
you  is  the  book  made  by  the  assessors  ?  A.  This  is  the  book 
which  was  offered  in  evidence  by  the  defendant  and  is  marked 
*  Assessment  Book  of  Farmington  Township  for  1893,  C.  H. 
Ritts.'  Q.  Is  this  the  book  made  by  the  assessors?  A.  It 
is  not.  Q.  What  is  it  ?  A.  It  is  a  copy  made  by  Mr.  Willis 
H.  Kerr,  I  believe." 

Defendant's  counsel  move  the  court  to  strike  out  the  testi- 
mony of  James  Pinks,  given  in  rebuttal,  the  same  being  incom- 
petent and  irrelevant  to  affect  the  issue  trying  in  this  case. 

Objected  to  by  plaintiffs  counsel,  who  allege  that  the  testi- 
mony is  relevant  and  competent  for  the  purpose  of  rebutting 
the  assessment  book  of  Farmington  township  for  1893,  which 
was  offered  by  the  defendant  and  was  admitted  in  evidence. 

The  Court :  We  will  grant  the  motion.  Counsel  for  plaintiff 
except  to  the  preceding  ruling  and  at  their  request  a  bill  of 
exceptions  is  sealed  by  the  court. 

24.  The  court  erred  in  striking  out  the  following  testimony 
of  J.  B.  Flack,  the  expert : 

Defendant  moves  the  court  to  strike  out  from  the  evidence 
the  testimony  of  Mr.  J.  B.  Flack,  the  expert,  and  to  instruct 
the  jury  to  disregard  it,  for  the  i-eason  that  his  testimony  was 
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based  wholly  on  plaintiff's  exhibit  "  B,"  the  Magee  note,  as  a 
test  paper,  and  said  exhibit  has  now  been  ruled  out  by  the 
court. 

Objected  to  by  plaintififs  counsel  for  the  reason  that  the  evi- 
dence referred  to  is  competent  and  relevant. 

The  Court:  The  objection  is  overruled  and  the  motion 
gfranted.  Counsel  for  plaintiff  except  to  the  preceding  ruling 
and  at  their  request  a  bill  of  exceptions  is  sealed  by  tlie  court. 

The  testimony  stricken  out  and  here  complained  of  is: 
**Q.  Mr.  Flack,  state  where  you  live,  please.  A.  I  live  in 
the  city  of  Pittsburg.  Q.  State  what  your  occupation  is. 
A.  I  am  a  handwriting  expert.  Q.  How  long  have  you  so 
been  engaged?  A.  For  over  twenty  yeara,  in  the  courts  of 
Western  Pennsylvania,  Eastern  Ohio  and  elsewhere.  Q.  You 
may  state  the  extent  of  your  experience  in  that  line  of  work, 
as  to  whether  frequent  or  otherwise,  during  your  exercise  of 
your  calling.  A.  Well,  quite  frequently.  I  examined  four 
sets  of  papers  last  week.  I  was  four  days  at  Williamsport  for 
the  government,  on  a  case.  Q.  Have  you  practiced  your  pro- 
fession in  the  courts  of  Pittsburg?  A.  Yea,  in  all  the  courts — 
civil,  criminal,  oiphans'  court  and  the  United  States  court 
Q.  Have  you  practiced  in  different  states?  A.  Yes,  in 
Eastern  Ohio  and  through  Western  Pennsylvania  generally. 
Q.  What  cities  have  you  been  in,  to  testify  ?  A.  I  have  been 
in,  besides  Pittsburg,  Washington  county,  Greene,  Somerset, 
Indiana,  Cambria,  Fayette,  Armstrong,  Butler,  here  several 
times,  in  Clarion,  Beaver  and  Jefferson  counties,  in  Western 
Pennsylvania.  I  have  been  in  Canton,  Columbus,  Ohio — War- 
ren, Lisben,  Cleveland,  Steubenville.  Q.  Mr.  Flack,  I  show 
you  exhibit  *  B,'  which  is  known  as  the  Walley  note,  and  also 
the  note  in  suit,  exhibit  *  A.'  Please  state  if,  as  an  expert,  you 
are  able  to  say  that  the  note  known  as  the  Walley  note  was 
written  by  one  person — I  mean  the  last  signature,  '  Martion 
Castner,'  and  the  note  in  suit.  That  is,  if  the  note  in  your 
hand.  Exhibit  "  B,"  was  written  by  one  person  and  another  per- 
son held  his  hand,  both  holding  the  pen  ?  Can  you  tell  whether 
the  note  in  suit,  exhibit  *  A,'  was  written  by  the  same  person  ? 
Mr.  Reid  for  defendant," 

We  object  to  the  question  as  incompetent.  The  evidence 
on  the  part  of  the  plaintiff  showing  that  the  signature  to  ex- 
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hibit  '*B,"  was  not  made  by  Martin  Castner  but  by  another  per- 
son. Martin  Castner  merely  touching  the  top  of  the  pen,  it 
is  incompetent  to  make  any  comparison  of  this  signature  with 
the  signature  to  the  note  in  suit,  for  the  purpose  of  showing 
that  they  were  written  by  the  same  person.  It  might  be  com- 
petent to  show  that  the  signature  "Martion  Castner"  was 
written  by  John  P.  Castner,  but  to  show  it  was  written  by 
Martin  Castner  is  incompetent,  under  plaintiff's  evidence. 

The  question  is  further  objected  to  for  the  reason  that  there 
is  no  evidence  in  this  case  showing,  or  tending  to  show,  that 
the  signature  of  **  Martion  Castner "  to  the  note  in  suit  was 
made  by  the  joint  action  of  John  P.  Castner  and  Martin  Cast- 
ner. 

The  Court :  We  will  hear  the  evidence  and  rule  on  it  after- 
wards ;  we  have  not  time  to  hear  any  more  argument  now. 

Counsel  for  defendant  except  to  the  ruling  and  at  their  re- 
quest a  bill  of  exceptions  is  sealed  by  the  court. 

A.  Taking  exhibit  "  B,"  the  Magee  note,  the  writing  of  the 
name  "  Castner,"  which  appears  twice  here,  is  written,  the  up- 
per one,  at  a  rather  low  angle,  while  that  below  is  almost 
vertical.  Now,  being  written  by  the  same  person  under  pe- 
culiar conditions  this  indicates  to  me  that  those  conditions 
changed  the  angle  of  the  writing  so  that  the  writing  is  not 
merely  the  writing  of  J.  P.  Castner  but  is  a  combination  of 
the  two.  Now,  I  find  the  same  thing  in  exhibit  "  A,"  or  the 
note  in  dispute.  These  two  signatures  of  "  Martion  Castner  " 
are  so  much  alike  that  I  feel  satisfied  they  were  made  under 
the  same  conditions. 

The  capital  "  C  "  in  Castner  is  written  vertically  and  is  al- 
most identical,  that  is,  the  "  C  "  in  Castner  in  exhibit  "  B  "  is 
almost  identical  with  the  "C"  in  Castner  in  exhibit  "A," 
the  note  in  dispute. 

Again,  taking  the  terminal  syllable  "  ner,"  that  is  written 
separately,  disconnected  in  both  cases  ;  and  the  "  e  "  in  both 
cases  (which  I  can  make  more  distinct  to  you  than  by  any  de- 
scription) the  "  e  "  in  Castner  is  written  vertically,  as  will  be 
seen  in  both  cases,  as  compared  with  the  "e"  immediately 
above.  The  "  e  "  in  the  lower  Castner  in  both  cases  is  written 
vertically  as  compared  with  the  "  e  "  in  Castner  above  it. 

The  writing  of  the  two  signatures  Martion  Castner  is  the 
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same.  There  is  the  same  form  of  the  small  "  a  "  following  "  M," 
in  both  cases.  The  name  Martion  is  written  in  two  groups — 
M-a-r-t-i-o-n,  in  both  cases.  The  two  names,  Martion  Castner, 
are  so  much  alike  and  at  the  same  time  so  different  from  J.  P. 
Castner,  that  they  must  have  been  written  under  the  same  con- 
ditions. 

"  Q.  Anything  further  you  wish  to  say  ?  A.  No,  there  is 
nothing  further.  Q.  Then  your  conclusion  is  what?  A.  That 
they  were  written  by  the  same  person,  under  the  same  condi- 
tions. Q.  That  is  your  conclusion,  is  it?  A.  That  is  my  con- 
clusion. 

Cross-examination  by  Mr.  B.  J.  Reid. 

*'  Q.  Mr.  Flack,  your  conclusion  is  that  the  hand  that  guided 
the  pen  in  exhibit  ^  A '  was  the  same  hand  that  guided  the 
pen  in  exhibit '  B  ? '  A.  Yes.  Q.  In  the  signature  of  '  Mar- 
tion Castner  ? '     A.  Yes." 

Redirect  examination  by  Mr.  J.  T.  Maffett. 

**Q.  As  an  expert,  Mr.  Flack,  what  does  it  indicate  when 
there  is  no  variation  of  any  kind  between  two  signatures? 
A.  That  one  is  made  from  the  other.  That  is  the  direct  infer- 
ence ;  although  possibly  one  in  sixty  thousand  times,  say,  it  has 
been  calculated,  two  signatures  may  agree.  Q.  Made  by  the 
same  person  ?  A.  Yes.  Q.  As  a  rule  do  men's  own  signatures 
differ  in  some  respects,  even  as  to  every  letter  ?  A.  They  do, 
the  signatures  differ  more  or  less  all  along.  Q.  And  the  let- 
ters? A.  The  letters.  The  difference  may  be  very  slight,  how- 
ever. Q.  Mr.  Flack,  take  exhibit  '  B,'  the  Magee  note,  and 
look  at  the  color  of  the  ink,  as  to  the  witness  and  as  to  the  sig- 
natures, and  state  if  there  appears  to  be  a  difference.  A.  There 
is  not  an  appreciable  difference  more  than  would  be  produced 
by  an  empty  pen.  Q.  Does  a  pen  almost  empty  make  a  differ- 
ent colored  signature?  A.  Yes,  it  does.  Q.  With  the  same 
ink?  A.  With  the  same  ink,  I  made  a  test  of  that.  Q.  Will 
you  show  the  jury  the  test  you  made  ?" 

Defendant's  counsel  objects  to  a  test  paper  being  shown  the 
jury. 

"  A.  This  is  a  paper  I  made  myself.  I  wrote  in  Mr.  Hind- 
man's  oflSce,  the  first  name ;  then  laid  the  pen  down  and  let  it 
lie  for  four  or  five  minutes ;  picked  it  up  and  wrote  again. 
Q.  What  paper  is  this  ?     A.  That  is  a  tracing  of  the  signature 
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of  Martin  Castner  on  exhibit '  B.'  Q.  Who  made  it  ?  A.  I 
made  it.  Q.  When?  A.  Yesterday,  I  think.  Q.  I  would 
like  you  to  exhibit  that  to  the  jury,  Mr.  Flack?  '* 

Objected  to  by  defendant's  counsel  as  not  evidence. 

"  A.  The  purpose  of  the  tracery  is  to  lay  one  signature  over 
another  and  compare  them  in  that  way.  Q.  This  is  a  signature 
traced  from  exhibit  *  B,'  and  I  wish  you  to  show  to  the  jury 
by  putting  it  over  the  two  signatures,  how  much  alike  they 
are." 

Objected  to  by  defendant's  counsel. 

26.  The  court  erred  in  striking  from  the  evidence  plaintiffs 
exhibit  **  B,"  the  "  Magee  note,"  to  wit :  Defendant's  counsel 
move  the  court  tostrikefrom  theevidence  plaintiff's  exhibit  "B," 
being  the  "  Magee  note,"  the  signature  "  Martion  Castner " 
thereon  not  being  a  satisfactorily  proven,  genuine  signature  of 
the  defendant  in  this  case,  and  therefore,  not  a  properly  proven 
test  paper. 

Motion  objected  to  by  plaintiff's  counsel,  the  note  exhibit  "  B  " 
having  been  offered  as  a  test  paper  along  with  the  testimony  of 
Peter  Walley,  to  be  submitted  to  the  jury  for  them  to  pass 
upon,  it  being  the  function  of  the  jury  to  pass  on  the  evidence 
when  a  paper  has  been  proven  by  the  witness  who  saw  it  writ- 
ten, and  not  the  province  of  the  court — and  exhibit  "  B  "  hav- 
ing been,  prima  facie,  proved. 

Objected  to  further,  for  the  reason  that  in  the  testimony  of 
Martin  Castner  taken  on  the  former  trial  of  this  case,  in  March, 
1898,  his  attention  was  called  in  chief  to  the  note  exhibit  **  B," 
(being  the  Magee  note  which  was  marked  exhibit  "No.  2"  on 
that  trial),  and  the  note  was  shown  him  as  appears  by  the  fol- 
lowing testimony,  wliich  has  been  offered  on  this  trial  by  the 
defendant : 

Martin  Castner,  the  defendant,  re-called  in  surrebuttal.  Di- 
rect examination  by  Mr.  Reed :  '*  Q.  Mr.  Castner,  I  show  you 
note  marked  '  plaintiff's  exhibit  2.'  Look  at  that  note,  and  the 
name,  '  Martion  Castner,'  and  state  whether  that  was  written 
by  you.     A.  No ;  I  never  write  my  name  that  way." 

The  testimony  of  Martin  Caster,  which  was  called  out  by  the 
defendant  on  the  former  trial  of  this  case,  having  now  been  of- 
fered in  whole  by  the  defendant  without  any  reseiTations,  and 
the  note,  exhibit  **  B,"  (exhibit  "  2  "  on  the  former  trial)  hav- 
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iDg  been  shown  Martin  Castner,  it  has  thereby  been  made  com- 
petent as  a  test  paper. 

The  Court :  We  will  grant  the  motion  of  defendant  and  strike 
out  the  test  paper,  exhibit  "  B." 

When  we  received  this  paper  in  evidence,  we  had  a  doubt  as 
to  whether  the  plaintiff  had  offered  sufficient  evidence  to  justify 
the  court  in  admitting  it  as  a  test  paper.  The  only  evidence 
offered  on  the  part  of  the  plaintiff  is  that  of  Peter  Walley,  taken 
by  deposition,  and  it  is  of  such  an  uncertain  character  that  it 
leaves  a  doubt  in  our  mind  as  to  the  paper  being  sufficiently 
proved. 

The  rule  is  that  all  test  papers  should  be  proven  to  the  satis- 
faction of  the  court.  It  may  be  admitted  that  the  question 
raised  here  is  a  very  close  one.  If  the  name  of  *'  Martion  Cast- 
ner,"  signed  to  this  exhibit  "B,"  was  written  by  Martin  Cast- 
ner,  placing  his  hand  upon  that  of  J.  P.  Castner,  it  might  as 
well  be  shown  by  evidence  that  the  signature  was  made  under 
the  direction  of  Martin  Castner  to  that  particular  instrument. 

We  do  not  think  it  is  proper  to  admit  the  note  exhibit  "  B," 
and  we  think  it  would  be  a  dangerous  precedent  to  establish  for 
the  offering  of  expert  testimony,  to  say  that  the  signature  to 
the  note  in  dispute  was  made  under  similar  conditions. 

If  we  are  in  error,  we  can  be  reversed,  and  we  will  be  glad  to 
be  reversed  if  we  are  in  error.  If  our  convictions  ran  the  other 
way  we  would  not  make  this  ruling. 

Counsel  for  plaintiff  except  to  the  preceding  rule,  and  at 
their  request  a  bill  of  exceptions  is  sealed  by  the  court. 

26.  The  court  erred  in  its  charge  to  the  jury,  in  saying :  "  Bear- 
ing upon  the  question  of  the  burden  of  proof  in  a  case  of  this 
character,  we  say  to  you  that  in  this  case,  the  suit  being  upon 
the  note  in  controversy,  and  the  plaintiff  claiming  to  recover 
upon  it,  it  is  his  duty  to  prove  it  against  all  attacks,  and  the 
burden  remains  on  him  throughout  the  case.  Burden  of  proof 
and  weight  of  evidence  are  two  very  different  things.  The 
burden  of  proof  remains  on  the  plaintiff  in  support  of  his  case 
and  does  not  change  in  any  aspect  of  the  case.  The  weight  of 
the  evidence  may  shift  from  side  to  side  in  the  progress  of  a 
trial,  according  to  the  nature  and  strength  of  the  proofs  offered 
in  support  or  denial  of  the  main  facts  to  be  established." 

27.  The  court  erred  in  its  charge  to  the  jury,  saying :  "  Then 
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we  have  a  number  of  test  papers  involved,  which  have  been  tes- 
tified to  by  Martin  Castner,  W.  C.  Reyner,  S.  H.  Reyner, 
Paul  E.  Meisinger,  Willis  H.  Herr,  Matthew  Castner,  Michael 
Toomey  and  J.  J.  Greenawalt.  Defendant  has  offered  a  num- 
ber of  exhibits,—'  AA,'  '  BB,*  exhibit  *  1,'  which  is  the  will 
of  Martin  Castner;  exhibit  'C,'  the  bond;  exhibit  'D,'  an 
application  for  license  of  P.  and  T.  Walley ;  exhibit '  E,'  an 
exhibit  of  J.  P.  Castner  for  license ;  exhibit  *  F,'  supplementary 
petition ;  exhibit  *  G,'  bond  of  J.  P.  Castner ;  exhibit  '  H,'  the 
same ;  exhibits  *  I,'  '  J,'  '  K,'  '  L,'  and  '  M,'  tax  returns  of  Mar- 
tin Castner ;  the  deposition  of  Mai-tin  Castner  taken  before  S.  H. 
Reyner ;  also  notice  of  same ;  name  of  Martin  Castner  in  hotel 
registers,  Nos.  1,  2  and  3  of  Paul  E.  Meisinger,  under  date 
of  March  14,  1894,  July  30,  1894,  July  30, 1894,  August  13, 
1894,  August  13,  1895,  August  17,  1896,  May  28, 1898,  Au- 
gust  26,  1898,  September  17,  1898,  and  October  24,  1898. 
These  exhibits  were  offered  as  test  papers  of  the  genuine  sig- 
natures of  Martin  Castner." 

28.  The  court  erred  in  its  charge  to  the  jury,  saying :  '*  Now, 
gentlemen,  it  is  your  duty  to  take  these  different  signatures 
that  we  have  referred  to,  and  to  compare  them  with  the  signa- 
ture of  the  note  in  controversy,  and  to  say  from  that  whether 
the  name  '  Martion  Castner '  to  the  note  in  suit  is  genuine  or  a 
forge  ly." 

29.  The  court  erred  in  its  chai'ge  to  the  jury,  saying :  "  Gen- 
tlemen :  We  cannot  possibly  go  over  all  the  evidence  in  this 
case.  We  have  given  you  the  names  of  those  witnesses  that 
testified  to  the  handwriting  of  Martin  Castner  on  a  number  of 
these  exhibits ;  some  of  the  exhibits  were  testified  to  by  several 
witnesses  and  some  perhaps  by  only  one.  They  will  all  go  out 
with  you.  This  rule  that  where  a  person  sees  a  man  write  his 
name  a  single  time,  if  he  says  he  is  acquainted  with  the  hand- 
writing, why  it  is  evidence.  Witnesses  have  testified  to  these 
different  exhibits ;  in  some  instances  have  proved  certain  ex- 
hibits to  be  in  the  handwriting  of  Martin  Castner,  and  there  is 
no  dispute  as  to  that  fact, — nothing  to  contradict  it ;  so  that 
we  can  say  that  the  *  several  exhibits  that  have  been  offered 
are  suflBciently  proven  to  show  that  they  are  genuine  signatures 
and  you  are  to  use  them  in  deciding  and  passing  upon  the  gen- 
uineness of  the  signature  to  the  writing  in  suit ;  you  are  to 
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make  that  comparison  and  say  from  an  examination  of  the  sig- 
natures in  these  different  exhibits,  whether  the  signature  of 
Martin  Gastner  to  the  note  in  suit  is  the  defendant's  signature/' 
80.  The  court  erred  in  its  charge  to  the  jury,  saying :  ''  Now, 
we  call  your  attention  to  another  matter,  that  is,  exhibit  *B,' 
the  Magee  note.  That  is  ruled  out  as  a  test  paper,  and  you 
will  have  no  right  to  compare  it  with  the  signature  of  the  note 
in  suit.  Understand  that,  gentleman,  distinctly.  This  note  is 
only  admitted  for  a  certain  purpose,  and  limited  to  that,  in 
connection  with  the  testimony  of  Peter  Walley,  and  goes  more 
to  the  point  as  to  whether  a  note  was  ever  signed  by  Martin 
Castner,  in  the  name  of  Martin  Gastner,  so  that  you  will  bear  in 
mind  and  not  use  that  note  in  any  way  for  that  purpose." 

31.  The  court  erred  in  its  charge  to  the  jury,  saying :  "  But 
it  will  be  for  you  to  consider  all  of  the  evidence  bearing  on  the 
signature  and  to  make  a  comparison  from  the  writings  that  are 
admitted  or  proved  to  be  genuine  of  Martin  Castner  with  the 
respective  alleged  signature  of  Martin  Gastner  on  the  face  and 
back  of  the  note.  You  will  recollect  that  there  were  a  number 
of  witnesses  who  testified  to  being  acquainted  with  the  hand- 
writing of  Martin  Gaster,  who  said  that  the  signature  of  '  Mar- 
tion  Castner  *  to  the  note  in  suit,  and  on  the  back  of  the  note, 
are  not  in  his  handwriting." 

32.  The  court  erred  in  itB  answer  to  plaintiff's  first  point, 
to- wit :  which  point  is  as  follows  :  "  If  Martin  Gastner,  the  de- 
fendant, was  able  to  produce  on  the  trial  of  this  case  any  facts 
or  evidence  to  sustain  him,  or  to  show  how  his  name  came  to 
be  on  the  note  in  suit,  and  did  not  do  so,  the  presumption  is 
that  such  evidence  or  witness,  if  produced,  would  be  against 
him."  The  answer  of  the  court  was  :  '*  We  refuse  this  point 
under  all  the  evidence." 

33.  The  court  erred  in  its  answer  to  defendant's  first  point, 
to  wit:  "Even  if  the  jury  should  believe  from  the  evidence 
that  Martin  Castner  signed  or  authorized  his  son,  John  P.  Cast- 
ner, to  sign  his  name  to  the  Magee  note  (plaintiff's  exhibit  *  B '), 
or  hold  his  hand  on  the  hand  of  his  son  wheri  the  latter  wrote 
the  name,  '  Martion  Gastner,'  to  said  note,  such  evidence  would 
not  warrant  the  inference  that  the  Yeany  note  was  signed  or 
authorized  by  Martin  Gastner  in  any  of  the  three  modes  above 
mentioned.     Answer:  Affirmed." 
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84.  The  court  erred  in  its  answer  to  the  defendant's  second 
point,  to  wit :  **  A  forged  instrument  cannot  be  ratified  by  the 
party  whose  signature  has  been  forged,  and,  therefore,  no  act, 
declaration,  delay^  or  omission  on  the  part  of  Martin  Castner 
would  make  him  liable  on  the  note  in  suit,  unless  the  jury  find 
from  the  evidence  that  at  the  time  of  the  making  of  the  note, 
his  name  was  signed  to  it  by  himself,  or  someone  else  by  his 
authority.     Answer:  Affirmed." 

36.  The  court  erred  in  its  answer  to  the  defendant's  fifth 
point,  to  wit :  "  The  burden  is  on  the  plaintiff  and  remains 
on  the  plaintiff  throughout  the  whole  case  to  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that  Martin  Castner  either 
signed  the  Yeany  note  in  suit,  or  authorized  the  signing  of  his 
name  to  said  note  before  it  was  delivered  to  McComb  &  Clarke, 
and  unless  the  jury  find  from  a  preponderance  of  the  evidence 
that  Martin  Castner  did  so  sign  or  authorize  the  signing  of  said 
note,  the  note  is  a  forgery,  and  the  verdict  must  be  for  the  de- 
fendant.    Answer:  AflSrmed." 

36.  The  court  erred  in  its  answer  to  the  defendant's  sixth 
point,  to  wit :  *'  Under  all  the  evidence  in  this  case,  if  the  jury 
do  not  believe  the  evidence  of  Mettie  Castner  that  Martin  Cast- 
ner told  her,  or  in  her  presence,  that  he  had  signed  the  Teany 
note,  the  verdict  must  be  for  the  defendant.  Answer:  Af- 
firmed." 

J.  T.  Maffett  and  W.  A.  Hindman^  for  appellant,  cited  as  to 
the  admission  of  the  note  and  as  to  the  burden  of  proof :  Scott's 
App.,  123  Pa.  155;  Zaring  v.  Earley,  2  Pearson,  352;  Barley's 
App.,  90  Pa.  321. 

Cited  as  to  the  amendment ;  Fox  v.  Foster,  4  Pa.  119. 

Cited  as  to  the  res  gestae :  Potts  v.  Everhart,  26  Pa.  493 ; 
Gilchrist  v.  Bale,  8  Watts,  356 ;  Elkins,  etc.,  Co.  v.  McKean, 
79  Pa.  501 ;  Tompkins  v.  Saltmarsh,  14  S.  &  R.  280 ;  Deardorf 
V.  Hildebrand,  2  Rawle,  226  ;  Cattison  v.  Cattison,  22  Pa.  275 ; 
York  Co.  Bank  v.  Carter,  38  Pa.  446. 

Cited  as  to  the  previous  declarations  of  defendant :  Quigley 
V.  Swank,  11  Pa.  Superior  Ct.  602 ;  Clever  v.  Bilberry,  116  Pa. 
431 ;  Jacoby  v.  Westchester  Fire  Ins.  Co.  of  New  York,  10  Pa. 
Superior  Ct.  171. 

Cited  as  to  the  range  of  cross-examination :  Perit  v.  Cohen, 
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4  Whart.  81;  Leonard  v.  Wynn,  1  W.  N.  C.  189;  Arnold  v. 
Macungie  Savings  Bank,  71  Pa.  287. 

Cited  as  to  the  comparison  of  handwriting:  First  National 
Bank  of  Easton  v.  Wiiebach,  106  Pa.  37 ;  Berryhill  v.  Kirchner, 
96  Pa.  489;  Knarr's  Appeal,  19  W.  N.  C.  633. 

B.  J.  Reid  and  A.  A.  Oeary^  with  them  F.  J.  Maffett^  for  ap- 
pellee, cited  as  to  sufficiency  of  evidence :  Jenkintown  Nat. 
Bank's  App.,  124  Pa.  337 ;  Steel  Iron  Co.  v.  Jacobs,  9  Pa. 
Superior  Ct.  122  ;  Darragh  v.  Bigger,  172  Pa..  89 ;  Klopfer  v. 
Ekis,  155  Pa.  41 ;  Stockwell  v.  Webster,  160  Pa.  473 ;  Cloud 
v.  Markle,  186  Pa.  614  ;  Heist  v.  Tobias,  182  Pa.  442 ;  Pfafif 
v.  Thomas,  8  Pa.  Superior  Ct  419 ;  Walter  v.  Fees,  155  Pa. 
55. 

Cited  as  to  the  amendment:  Stephens  v.  Stephens,  1  Phila. 
108 ;  Bishop's  Appeal,  26  Pa.  470,  471 ;  Milne's  Appeal,  99 
Pa.  483;  Hambleton  v.  Yocum,  108  Pa.  309;  Silberman  v. 
Shuklansky,  172  Pa.  77;  Nimick's  Estate,  179  Pa.  591. 

Cited  as  to  the  res  gestae  :  Mueller's  Estate,  159  Pa.  590. 

Cited  as  to  the  question  of  refreshing  memory :  First  Nat- 
Bank  of  Du  Bois  v.  First  Nat.  Bank  of  Williamsport,  114 
Pa.  1. 

Cited  as  to  the  waiver  of  objections  to  depositions :  Higgins 
Carpet  Co.  v.  Latimer,  165  Pa.  624. 

Cited  as  to  effect  of  advice  of  counsel :  Cole  v.  High,  173  Pa. 
690 ;  Vankirk  v.  Penna.  R.  R.  Co.,  76  Pa.  66  ;  1  Greenleaf  on 
Evidence,  sec.  101 ;  Hartshome  v.  Campbell,  1  Yeates,  143 ;  Gil- 
christ V.  Bale,  8  Watts,  356,  357 ;  Klein  v.  Franklin  Ins.  Co., 
13  Pa.  249. 

Cited  as  tjf>  the  contradiction  of  Walley :  Sharp  v.  Emmet,  6 
Whai-ton,  288 ;  Kay  v.  Fredrigal,  3  Pa.  221 ;  Walden  v.  Finch, 
70  Pa.  460  ;  Rothrock  v.  Gallaher,  91  Pa.  108  ;  Com.  v.  Cowan, 
4  Pa.  Superior  Ct.  579. 

Cited  as  to  the  comparison  of  signature  :  Cohen  v.  Teller,  98 
Pa.  123 ;  Baker  v.  Haines,  6  Wharton,  248 ;  Depue  v.  Place, 
7  Pa.  428  ;  Aumick  v.  Mitchell,  82  Pa.  211 ;  Berryhill  v.  Kirch- 
ner,  96  Pa.  489  ;  Ballentine  v.  White,  77  Pa.  20 ;  Buckholder 
V.  Plank,  69  Pa.  225. 

Opinion  by  Rice,  P.  J.,  October  13, 1902 : 

1.  The  unsupported  testimony  of  a  defendant  in  a  confessed 
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judgment  admitting  the  execution  of  the  instrument  upon  which 
the  judgment  was  entered,  but  alleging  fraud  in  the  procure 
ment  or  use  of  it,  which  is  directly  opposed  by  the  testimony 
of  the  plaintiff,  is  insufficient  to  warrant  the  opening  of  the 
judgment  or  to  be  submitted  to  the  jury  on  the  trial  of  an  issue 
awarded.  In  such  a  case  the  conflict  of  testimony  is  over  the 
equity  which  the  defendant  sets  up  as  the  ground  for  relief 
from  a  legal  liability  he  has  assumed.  The  instrument  itself  is 
evidence  against  him,  and  therefore,  both  upon  reason  and  au- 
thority, he  must  overcome  the  prima  facie  presumption  arising 
from  his  own  act,  and  establish  his  allegation  by  the  quantum 
and  character  of  proof  required  to  move  a  chancellor  to  make  a 
decree  in  his  favor,  or  be  left  where  he  has  placed  himself  under 
the  law.  And  though  the  defendant  testifies  that  his  signature 
is  a  forgery,  and  there  is  opposing  testimony,  there  is  no  in- 
flexible rule  which  compels  the  court  to  open  the  judgment. 
Even  in  such  a  case  the  judge  should  exercise  a  sound  discre- 
tion, after  a  careful  consideration  of  the  character  and  effect  of 
the  testimony :  Roenigk's  Appeal,  2  Cent.  Repr.  68 ;  Essick's 
Appeal,  1  Mona.  588.  Nevertheless  there  is  a  plain  distinction, 
it  seems  to  us,  between  such  a  case,  where  the  paper  itself  does 
not  go  into  the  scales  against  him,  and  a  case  where  the  testis 
mony  of  the  defendant  is  opposed  by  that  of  the  plaintiff  and 
the  latter  is  aided  by  the  presumptions  arising  from  an  ad- 
mittedly genuine  paper.  And  the  distinction  was  clearly  recog- 
nized in  the  recent  case  of  Schomaker  v.  Dean,  201  Pa.  439, 
where  the  court  went  farther  than  we  are  required  to  go  in  the 
present  case  in  sustaining  the  order  opening  the  judgment. 
The  case  before  us  is  not  a  case  of  oath  against  oath  merely,  but 
the  testimony  of  the  defendant  was  supported  by  other  testi- 
mony to  such  an  extent  as  to  bring  the  case  fairly  within  the 
rule  laid  down  in  Jenkintown  Nat.  Bank's  Appeal,  124  Pa. 
337,  and  the  later  cases. 

2.  Where  a  judgment  entered  upon  a  warrant  of  attorney  is 
opened  generally  and  without  terms,  the  plaintiff  is  put  to  proof 
of  his  cause  of  action  ^^  precisely  as  if  no  judgment  had  been 
entered : "  Sossong  v.  Rosar,  112  Pa.  197 ;  Harris  v.  Harris,  154 
Pa.  501.  When  it  is  opened  upon  an  allegation  of  forgery  it  is 
not  usual  to  impose  as  one  of  the  terms  that. the  instrument  al- 
leged to  be  forged  shall  '*  be  offered  and  read  on  the  trial  of  the 


Digitized  by  VjOOQIC 


SHANNON,  Appellant,  v,  CASTNER.  321 

294,  (1902).]  Opinion  of  the  Court. 

case  as  a  prima  facie  case  for  the  plaintiff,"  as  was  done  here. 
Nor  were  there  any  exceptional  circumstances  in  this  case  which 
required  the  imposition  of  such  terms.  The  utmost  that  can  be 
claimed  is  that  the  court  had  discretionary  power  to  include  this 
in  its  order ;  it  cannot  be  claimed  that  it  was  its  duty  to  do  so. 
But  if  in  its  discretion  the  court  might  have  omitted  it,  it  seems 
clear  that  it  could  reconsider  the  question  and  amend  the  orig- 
inal order  by  striking  it  out.  The  amendment  was  made  after 
due  notice  and  full  consideration,  and,  though  made  after  a  trial 
bad  been  had  and  a  new  trial  granted,  we  cannot  see  that  there 
was  any  abuse  of  discretion.  Therefore,  we  would  not  be  war- 
ranted in  reinstating  that  part  of  the  original  order,  which  the 
learned  judge  declared  was  inadvertently  made. 

3.  Where  declarations  or  acts  accompany  the  fact  in  con- 
troversy and  tend  to  illustrate  or  explain  it,  they  are  treated, 
not  as  hearsay,  but  as  original  evidence,  in  other  words,  as 
part  of  the  res  gestse.  In  this  case  the  fact  in  controversy 
was  the  genuineness  of  the  signature,  "  Martion  Castner,"  to 
a  note  purporting  to  be  signed  by  him  and  J.  P.  Castner.  The 
parties  to  the  issue  were  the  executor  of  the  payee  and  Martin 
Castner.  The  court  permitted  the  plaintiff's  witness  to  testify 
that  the  note  was  given  for  a  loan  to  J.  P.  Castner,  that  it  was 
drawn  by  the  witness  and  signed  by  J.  P.  Castner  in  his  pres- 
ence, that  it  was  taken  away  by  the  latter  and  subsequently 
returned  by  him  with  the  name  "  Martion  Castner "  added. 
The  plaintiff  further  offered  to  show  by  the  same  witness  what 
was  said  at  the  time  the  note  was  taken  away  by  J.  P.  Castner, 
what  the  condition  was  upon  which  the  loan  was  made  to  him, 
what  was  done  during  the  negotiations  relative  to  the  exam- 
ination of  the  record  as  to  Martin  Castner,  and  whether  upon 
the  return  of  the  note  the  attention  of  J.  P.  Castner  was  called 
to  the  manner  in  which  "  Martin "  was  spelled.  He  also 
offered  to  prove  by  another  witness  that  the  money  loaned  to 
J.  P.  Castner  was  applied  by  the  latter  upon  another  note  of 
which  Martin  Castner  was  joint  maker  with  him.  We  fail 
to  see  how  the  acts  and  declarations  thus  offered  to  be  shown, 
standing  alone,  illustrate,  explain  or  throw  any  light  upon  the 
fact  in  controversy.  There  being  no  accompanying  offer  to 
bring  home  knowledge  of  them  to  Martin  Castner  or  to  show 
Vol.  XXI — 21 
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that  he  authorized  them,  the  evidence  was  irrelevant  to  the 
issue,  and  was  properly  rejected. 

4.  The  extent  to  which  a  party  may  go  in  cross-examination 
for  the  purpose  of  testing  the  accuracy  of  recollection,  the  in- 
terest or  the  bias  of  an  opposing  witness  rests  largely  in  the 
discretion  of  the  trial  judge,  and  the  appellate  court  will  not 
reverse  because  of  the  admission  of  questions  asked  for  that 
purpose,  unless  there  has  been  a  very  plain  abuse  of  discretion 
to  the  injury  of  the  party  complaining.  The  fact  that  an  ex- 
pert witness  is  to  receive,  or  has  received,  per  diem  compen- 
sation beyond  the  legal  witness  fee  does  not  affect  his  com- 
petency as  a  witness,  and  it  may  have  very  slight  bearing 
upon  the  question  of  his  impartiality.  Nevertheless,  his  re- 
lation to  the  party  calling  him  may  be  such  as  to  warrant 
the  jury  in  taking  it  into  consideration  in  weighing  his  tes- 
timony. Therefore,  it  is  not  reversible  error  to  permit  cross- 
examination  upon  that  subject  within  reasonable  limits,  which 
we  think  were  not  exceeded  in  this  case  by  the  questions 
referred  to  in  the  ninth  assignment  of  error.  See  Common- 
wealth V.  Farrell,  187  Pa.  408. 

5.  The  general  rule  limiting  cross-examination  to  the  mat- 
ters elicited  in  the  examination  in  chief  does  not  exclude  ques- 
tions as  to  declarations  or  conduct  naturally  tending  to  show 
the  improbability  of  statements  made  in  the  examination  in 
chief.  Of  this  nature  were  the  questions  put  to  Martin 
Castner  which  are  quoted  in  the  fourteenth,  fifteenth  and  six- 
teenth assignments.  We  overrule  these  assignments,  not  be- 
cause the  questions  were  not  legitimate  cross-examination,  for 
we  think  they  were,  but  because  substantially  the  same  ques- 
tions were  put  to  and  answered  by  the  witness  in  other  parts 
of  his  testimony. 

6.  Mettie  Castner,  a  competent  witness  called  by  the  plain- 
tiff, testified  that  in  a  conversation  between  her  and  the  de- 
fendant the  latter  admitted  that  he  had  signed  the  note  in  con- 
troversy. When  the  defendant  was  called  to  contradict  her, 
objection  was  made  upon  the  sole  ground  that  this  conversa- 
tion took  place  prior  to  the  death  of  John  Yeany,  the  payee  in 
the  note  and  original  plaintiff  in  the  issue.  All  the  elements 
requisite  to  bring  the  case  within  the  operation  of  the  Act  of 
June  11,  1891,  P.  L.  287,  being  present,  the  objection  was 
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properly  overruled :  Rudy  v.  Myton,  19  Pa.  Superior  Ct.  812. 
The  additional  objection  which  the  counsel  now  raise  goes  to 
the  form  of  the  question,  is  without  real  merit  and  comes  too 
late:  Gorman  v.  Bigler,  8  Pa.  Superior  Ct.  440.  There  never 
was  a  plainer  case  for  holding  a  party  complaining  on  appeal 
of  the  admission  of  evidence  objected  to  in  the  court  below  to 
the  specific  objection  made  to  it  there.  See  Danley  v.  Danley, 
179  Pa.  170,  Fisher  v.  Ruch,  12  Pa.  Superior  Ct.  240,  and 
cases  there  cited. 

7.  By  reason  of  testimony  of  Mettie  Castner,  not  necessary 
to  be  recited  here,  it  became  important  for  the  defendant  to 
show  that  she  and  her  husband  Matthew  went  to  housekeeping 
at  Blacks  Comers  prior  to  June,  1895.  For  that  purpose  Mi- 
chael Toomey,  a  merchant,  was  called  and  permitted  to  testify 
that  it  was  about  the  time  he  sold  them  a  bill  of  goods,  and  to 
refresh  his  recollection  as  to  the  date  was  permitted  to  refer  to 
his  books  of  account  in  which  the  items  were  charged.  This 
was  clearly  competent :  First  Nat.  Bank  of  Du  Bois  v.  First 
Nat.  Bank  of  Williamsport,  114  Pa.  1.  His  examination  upon 
the  subject  might  well  have  ended  there,  but  no  possible  harm 
resulted  to  the  plaintiff  fi*om  permitting  him  to  enumerate  the 
articles  after  refreshing  his  recollection  by  reference  to  his 
books.     There  is  no  merit  in  the  tenth  assignment. 

8.  The  plaintiff  offered  in  evidence  the  deposition  of  one 
Peter  Walley,  taken  on  the  rule  to  open  the  judgment.  Wal- 
ley  was  living  at  the  time  of  trial  and  was  present  in  court  part 
of  the  time,  but  it  appearing  to  the  court  from  his  preliminary 
examination  that  his  mental  condition  was  not  such  as  to  en- 
able him  to  testify,  the  deposition  was  permitted  to  be  read. 
His  testimony  was  to  the  effect  that  he  had  seen  Martin  Cast- 
ner sign  a  certain  note  which  the  plaintiff  desired  to  use  in  the 
trial  as  a  test  paper.  Later  in  the  trial  the  defendant  offered 
to  contradict  and  impeach  the  witness  by  proof  of  his  declara- 
tions made  after  his  deposition  was  taken,  to  the  effect  that  he 
had  never  seen  Martin  Castner  sign  any  note.  The  objection 
was  made  that  he  had  not  first  been  examined  as  to  these 
declarations  and  given  an  opportunity  to  explain  them.  But 
how  could  the  plaintiff  raise  that  objection  when,  by  his  own 
showing,  the  witness  was  unable  to  testify  ?  Moreover,  the  de- 
fendant attempted  to  comply  with  the  rule  but  was  prevented 
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from  doing  so  by  the  fact  that  Walley  had  left  the  court  without 
permission.  In  view  of  all  the  circumstances  to  which  we  have 
alluded,  the  court  exercised  its  discretion  properly  in  overruling 
the  objections  and  admitting  the  testimony  referred  to  in  the 
seventeenth  and  nineteenth  assignments  of  error.  ^^  The  right 
to  discredit  a  witness  by  proof  of  contradictory  statements 
without  first  calling  his  attention  to  them  in  order  that  he  may 
have  an  opportunity  to  explain  or  reconcile  them  is  a  subject 
on  which  our  decisions  have  not  always  been  uniform,  but  it  is 
now  settled  by  the  later  cases  that  the  question  is  one  of  sound 
discretion  in  the  judge  trying  the  case,  upon  the  circumstances 
before  him:"  Cronkrite  v.  Trexler,  187  Pa.  100;  Common- 
wealth V.  Cowan,  4  Pa.  Superior  Ct.  579.  **  In  this  case  the 
rule,  which  is  based  largely  on  a  regard  for  the  witness  him- 
self, could  not  have  been  enforced  without  sacrificing  the 
interest  of  the  party.  The  court  was  clearly  right  in  refusing 
to  enforce  it  at  such  a  sacrifice : "  Baldi  v.  Metropolitan  Ins. 
Co.,  18  Pa.  Superior  Ct.  599.  The  same  may  be  said  with 
equal  appropriateness  in  the  present  case. 

9.  It  appears  that  when  this  note  was  given,  another  judg- 
ment note  for  the  same  amount  was  drawn  in  favor  of  Martin 
Castner  and  signed  by  J.  P.  Castner.  This  was  intended  to 
secure  the  former  and  judgment  was  entered  upon  it,  but  not 
by  Martin  Castner,  in  1892.  It  became  a  matter  of  importance 
in  the  trial  to  determine  when  he  first  had  notice  of  the  trans- 
action. To  repel  any  inference  that  he  must  have  got  notice 
of  it  as  early  as  1893  through  the  assessment  of  taxes,  the  de- 
fendant was  permitted  to  show  that  he  was  not  assessed  with 
taxes  upon  money  at  interest  in  that  year.  This  we  under- 
stand to  have  been  the  purpose  of  the  offers  which  are  referred 
to  in  the  twentieth  and  twenty-first  assignments  of  error.  We 
cannot  say  that  this  was  a  wholly  irrelevant  fact,  nor  that  the 
book  referred  to  in  the  assignments  was  not  sufficiently  proved 
in  the  first  instance  to  warrant  its  admission  in  evidence  for 
that  purpose.  The  twenty-third  assignment  may  appropriately 
be  considered  in  this  connection.  When  James  Pinks,  a  wit- 
ness called  by  the  plaintiff  in  rebuttal  to  prove  that  the  book 
put  in  evidence  by  the  defendant  was  a  mere  copy  of  the 
original  assessment  book,  finally  admitted  upon  cross-examina- 
tion that  it  was  '^  the  only  book  from  which  the  duplicate  is 
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made  up  charging  taxpayers  with  taxes,"  his  testimony  in 
6bief  became  unimportant,  and  no  error  was  committed  by 
striking  out  his  whole  testimony. 

10.  Martin  Gastner  having  become  incompetent  to  testify  by 
reason  of  the  death  of  John  Yeany,  the  deposition  of  the  former 
taken  in  1895  and  used  on  the  rule  to  open  the  judgment,  when 
John  Yeany  was  alive,  was  offered  in  evidence  and  objected  to 
upon  the  ground  that  it  appeared  on  the  face  of  the  deposition 
that,  by  the  advice  of  counsel,  he  had  refused  to  answer  a  cer- 
tain question  put  to  him  upon  cross-examination.  It  is  urged 
that  under  the  authority  of  Stonebraker  v.  Short,  8  Pa.  165,  it 
was  the  imperative  duty  of  the  court  to  reject  the  deposition 
regardless  of  the  special  circumstances.  Inasmuch  as  his 
testimony  given  on  the  first  trial  covering  the  same  ground 
was  read,  it  is  difficult  to  see  how  the  error,  if  error  there  was 
in  permitting  his  deposition  to  be  read,  could  have  been  preju- 
dicial to  the  plaintiff.  But  we  need  not  put  our  decision  on 
that  ground.  The  question  which  the  witness  refused  to 
answer,  though  perhaps  proper  cross-examination,  was  of  litde 
importance.  He  had  testified  in  chief  that  he  first  saw  the  note 
in  question  when  his  attorney  took  him  to  the  office  of  Mc- 
Comb  and  Clarke,  the  plaintiff's  attorneys.  The  question  he 
refused  to  answer  was,  whether  he  went  there  on  business  of 
his  own  or  that  of  his  son.  His  counsel  deeming  this  illegiti- 
mate cross-examination  instructed  him  not  to  answer.  But 
immediately  preceding  this  he  had  testified,  while  under  cross- 
examination:  "Couldn't  tell  whether  McComb  and  Clarke 
were  attorneys  for  my  son,  J.  P.,  didn't  inquire  into  such  bus- 
iness." Looking  at  his  testimony  as  a  whole  it  is  manifest  that 
the  question  was  answered  substantially,  and  that  his  refusal 
to  answer  it  categorically  did  the  defendants  not  the  slightest 
injury.  In  Crossgrove  v.  Himraelrich,  54  Pa.  203,  a  somewhat 
similar  case,  it  was  held  that  the  admission  of  the  deposition 
was  not  error.  Still  further,  it  appears  that  notice  of  the  filing 
of  the  deposition  was  accepted  by  the  plaintiff's  attorneys  and 
that  they  filed  no  exceptions  to  it.  It  is  argued  with  great 
force  that  under  the  rule  of  court  quoted  in  the  bill  of  excep- 
tions the  objection  was  thereby  waived.  The  court  evidently 
took  this  view  of  the  matter,  and  it  is  well  settled  that,  upon  a 
question  of  the  construction  or  application  of  its  own  rules  a 
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court  can  be  reversed  only  for  manifest  and  material  error. 
See  Kunkle's  Estate,  in  which  we  have  this  day  filed  an  opin-' 
ion,  and  the  cases  there  cited ;  also  Depew  v.  Depew,  2  Cent. 
Repr.  611.     The  eleventh  assignment  is  not  sustained. 

11.  Judgment  was  entered  on  the  note  in  question,  as  well 
as  upon  the  indemnity  note  of  J.  P.  Castner  to  Martin  Cast- 
ner,  in  April,  1892.  The  former  note  became  due  in  April, 
1893,  execution  was  isssued  thereon  in  April,  1895,  and  a  levy 
made,  but  the  application  to  open  was  not  made  until  June  29, 
of  the  same  year.  According  to  the  defendant's  own  admis- 
sions he  was  shown  the  records  of  these  judgments  by  his  at- 
torney early  in  the  year  1894,  but  he  gave  no  notice  to  the 
plaintiff  or  his  attorneys  that  his  signature  was  a  forgery,  and 
made  no  application  to  see  the  note  until  about  the  time  when 
he  moved  to  open  the  judgment  thereon.  The  court  correctly 
charged  the  jury,  as  requested  in  the  defendant's  second  point 
(thirty-fourth  assignment),  that  no  act,  declaration,  delay  or 
omission  on  his  part  shown  in  the  present  case  would  make 
him  liable  on  the  note,  if  his  name  was  not  signed  to  it  by 
himself  or  by  his  authority :  Henry  Christian  B.  &  L.  Associ- 
ation V.  Walton,  181  Pa.  201,  and  cases  cited.  Nevertheless 
his  delay  of  over  a  year  in  moving  to  open  a  judgment  against 
him  upon  a  note  which  he  now  alleges  to  be  a  forgery,  and 
which  was  overdue  when  knowledge  of  the  judgment  was 
brought  home  to  him,  was  a  circumstance  of  considerable  sig- 
nificance. This  was  recognized  by  both  parties ;  by  the  plain- 
tiff in  his  fifth  point,  which  was  affirmed,  and  by  the  defendant 
in  the  introduction  of  the  testimony  quoted  in  the  twelfth  as- 
signment. The  defendant's  delay  did  not  estop  him,  but  the 
circumstance  being  such  as  would  properly  call  for  some  action 
or  declaration  from  men  similarly  situated,  the  jury  might  very 
naturally  and  properly  regard  it  as  some  evidence  of  conscious- 
ness on  his  part  that  the  jui^ment  was  valid.  But  if  his  delay 
was  involuntary,  it  would  not  furnish  any  ground  for  such  in- 
ference. So  also,  if  he  consulted  counsel  as  soon  as  he  learned 
of  the  judgment  and  the  latter  advised  him  to  take  no  action 
until  the  plaintiff  should  move  in  the  matter,  the  effect  of  his 
delay,  pursuant  to  such  advice,  as  evidence  of  a  consciousness 
on  his  part  that  he  had  no  defense  to  the  judgment  might  be 
weakened  in  the  estimation  of  the  jury,  if  not  wholly  destroyed. 
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Advice  of  counsel  would  not  prevent  an  estoppel,  if  his  acts 
otherwise  created  one,  nor  would  it  relieve  from  laches  where 
that  was  sufficient  to  bar  relief ;  but  we  are  not  prepared  to 
say  that  it  was  error  to  permit  it  to  be  proved  for  the  narrow 
purpose  above  suggested.  It  is  to  be  observed,  however,  that 
the  state  of  mind  of  the  defendant  was  not  directly  in  issue ; 
that  Ib  to  say,  proof  of  what  it  was  was  not  essential  to  the  plain- 
tiff's case  or  that  of  the  defendant.  The  case  is  not  precisely 
analogous  to  an  action  of  deceit  or  for  malicious  prosecution, 
or  for  enticing  away  a  man's  wife,  in  all  of  which  motive  and 
intent  are  directly  in  issue.  To  extend  the  principles  of  such 
cases  so  far  as  to  permit  the  defendant,  not  only  to  prove  that 
hb  delay  in  moving  to  open  the  judgment  was  by  advice  of 
counsel,  but  also  to  put  his  counsel  on  the  stand  to  narrate  the 
facts  that  he  communicated  to  him  when  he  took  his  advice, 
would  be  unwarranted.  "  Where  it  is  important  to  know 
whether  a  statement  made  by  a  witness  on  the  trial  of  a  cause 
is  of  recent  fabrication,  it  is  sometimes  competent  to  show  that 
upon  some  former  occasion,  when  there  was  no  reason  to  sus- 
pect his  motives,  he  stated  the  matter  in  the  same  way  as  upon 
the  trial : "  Clever  v.  Hilberry,  116  Pa.  431.  We  are  relieved 
from  the  necessity  of  discussing  the  question  whether  this  rule 
applies  to  the  case  in  hand,  for  the  defendant's  counsel  frankly 
concede  that  they  make  no  such  claim.  If  that  rule  does  not 
apply,  and  we  agree  with  counsel  on  both  sides  that  it  does 
not,  it  was  error  to  admit  those  parts  of  the  deposition  of 
Judge  Rebd  in  which  the  witness  recited  the  facts  narrated 
to  him  by  the  defendant.  Thereby  the  fact  that  the  defendant 
declared  to  his  counsel  that  his  son  had  forged  his  name  to  the 
note  became  lodged  in  the  minds  of  the  jurors  and  it  would  be 
difficult  to  dislodge  it  A  party  to  an  action  or  a  defendant  in 
a  judgment,  which  he  means  to  contest,  cannot  make  evidence 
for  himself  in  that  way.  And  although  the  jurors  were  told 
to  consider  the  fact  only  as  an  excuse  for  the  defendant's  de- 
lay, the  error  was  not  made  harmless,  because  proof  of  that 
fact  was  not  admissible  even  for  that  purpose.  We  would  not 
leverse  if  the  evidence  had  been  confined  strictly  within  the 
limits  heretofore  suggested,  but  because  it  was  not  we  are  com- 
pelled to  say  that  this  assignment  of  error  is  well  founded. 
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The  objections  to  the  kind  of  testimony  are  very  forcibly  stated 
in  Clever  v.  Hilbeny,  supra,  and  we  need  not  repeat  them. 

12.  The  plaintiff  opened  the  door  to  the  admission  of  the 
evidence  complained  of  in  the  thirteenth  assignment  by  asking 
and  receiving  a  negative  answer  to  the  question  put  by  his 
counsel  to  sheriff  Stetzler,  a  witness  called  by  him:  ^^ State 
whether  or  not  Martin  Castner  made  any  allegation  at  that 
time  " — June,  1895,  the  time  of  the  levy — *'  regarding  the  note, 
or  that  judgment  being  a  forgery  or  anything  of  that  kind." 
If  the  testimony  introduced  by  the  plaintiff  was  relevant,  it 
was  competent  for  the  defendant  to  contradict  it  If  it  was 
irrelevant,  still  the  plaintiff  is  not  in  a  position  to  complain  of 
the  admission  of  evidence  to  contradict  it :  Schriver  v.  Ecken- 
rode,  1  Penny.  55. 

18.  One  of  the  rules  laid  down  in  Travis  v.  Brown,  48  Pa. 
9,  is :  "  1.  That  evidence  touching  the  genuineness  of  a  paper 
in  suit  may  be  corroborated  by  a  comparison,  to  be  made  by 
the  jury,  between  that  paper  and  other  well  authenticated  writ- 
ings of  the  same  party."  The  Act  of  May  16,  1895,  P.  L.  69, 
changed  the  law  as  declared  in  Travis  v.  Brown  by  making  it 
competent  for  experts  to  make  such  comparison,  but  in  no- 
wise changed  the  law  as  to  the  introduction  of  other  well  au- 
thenticated writings  of  the  same  party  for  the  purpose  of  com- 
parison to  be  made  by  the  jury.  On  the  contrary,  it  expressly 
declares  that  '^  the  final  determination  as  to  whether  any  par- 
ticular handwriting  is  genuine  or  simulated  shall  remain,  as 
heretofore,  a  question  for  the  jury  on  all  the  evidence  sub- 
mitted." The  signature  to  the  paper  offered  by  the  defendant 
(twenty-second  assignment)  was  sufficiently  proved;  it  was 
made  in  1890,  two  years  before  the  date  of  the  note  in  question, 
and  hence  was  not  made  with  this  litigation  in  view.  The  fact 
that  the  name  '*  Martin  "  was  written  correctly  and  not  "  Mar- 
tion  "  as  in  the  note  in  controversy,  neither  destroyed  nor  les- 
sened its  value  as  a  test  or  standard  with  which  to  compare  the 
signature  in  dispute.  The  counsel  for  the  plaintiff,  in  further 
support  of  this  assignment,  say  that  they  do  not  claim  that  this 
signature  to  the  note  in  controversy  bears  any  resemblance  to  the 
ordinary  signature  of  Martin  Castner.  But  the  defendant  could 
not  be  expected  to  anticipate  that  the  plaintiff  would  make 
such  admission.     Even  if  it  had  been  solemnly  made  and  put 
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on  the  record,  the  error  was,  not  in  admitting  proof  of  a  fact 
that  harmed  the  plaintiff,  but  in  taking  up  time  to  prove  a  fact 
that  he  admitted.  This  would  not  be  a  ground  for  reversal 
and  putting  the  parties  to  the  expense  of  another  trial. 

14.  To  authorize  the  admission  of  the  writing  offered  as  a 
test  or  standard,  nothing  short  of  evidence  by  a  person  who 
saw  the  party  write  the  paper,  or  of  an  admission  by  such  party 
of  its  being  genuine,  or  evidence  of  equal  authority,  is  suflB- 
cient:  Baker  v.  Haines,  6  Whart.  283.  This  rule  has  been 
adhered  to  in  later  cases  (Cohen  v.  Teller,  98  Pa.  123),  and  was 
not  changed  by  the  act  of  1895.  The  case  of  Sweigart  v.  Rich- 
ards, 8  Pa.  436,  is  not  an  exception ;  it  simply  decides  that 
certain  evidence  is  of  "  equal  authority."  Under  the  act  of 
1895,  the  document  or  writing  offered  for  purpose  of  compari- 
son must  be  '* admitted  to  be  genuine,"  or  "proven  to  the 
satisfaction  of  the  judge  to  be  genuine."  The  execution  of 
the  test  paper  offered  by  the  plaintiff  in  this  case  was  seriously 
in  conflict.  Martin  Castner  denied  it  and  the  witness  called  to 
prove  it  was  contradicted  by  proof  of  his  subsequent  declara- 
tions, and  other  testimony.  Even  according  to  his  testimony 
it  is  more  probable  that  the  handwriting,  in  a  physical  sense, 
was  that  of  J.  P.  Castner  than  that  it  was  that  of  Martin  Cast- 
ner. He  said,  "  J.  P.  Castner  held  the  pen  and  Martin  Cast- 
ner had  his  hand  on  top  of  J.  P.  Castner's  hand."  The  court 
first  admitted  the  paper  but  afterwards  reconsidered  the  mat- 
ter, and  upon  the  defendant's  motion  struck  it  out,  at  the 
same  time  saying,  amongst  other  things :  '^  The  only  evidence 
offered  on  the  part  of  the  plaintiff  is  that  of  Peter  Walley  taken 
by  deposition,  and  it  is  of  such  an  uncertain  character  that  it 
leaves  a  doubt  in  our  mind  as  to  the  paper  being  sufficiently 
proved."  Unquestionably  it  is  the  duty  of  the  ju<^e  to  re- 
quire the  same  kind  of  proof  as  was  required  prior  to  the  act 
of  1895 ;  but  if  such  proof  is  furnished  and  there  is  opposing 
testimony,  his  decision  of  the  question  of  fact  must  ordinarily 
be  accepted  as  conclusive,  for  the  obvious  reason  that  the  credi- 
bility of  the  witnesses  is  an  important  factor,  and  of  this  he 
had  better  opportunity  to  judge  than  is  afforded  the  appellate 
court.  The  paper  in  question  was  neither  "  admitted  to  be 
genuine  "  nor  "  proven  to  the  satisfaction  of  the  judge  to  be 
genuine."    The  statutory  conditions  were  not  fulfilled.     Tak- 
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ing  into  consideration  the  manner  in  which  it  was  alleged  to 
have  been  executed  bj  Martin  Gastner,  and  the  serious  conflict 
of  testimony  as  to  whether  it  was  executed  in  any  manner,  by 
him,  it  is  not  for  us  to  say  that  the  judge  ought  to  have  been 
satisfied  with  the  proof  and  admitted  the  paper.  Even  accord- 
ing to  the  plaintiff's  showing,  the  paper  had  little,  if  any,  more 
value  as  a  test  paper  than  if  the  signature  had  been  written  by 
J.  P.  Gastner  by  Martin  Castner's  direction,  and  it  had  less 
value  than  a  letter  press  copy,  which,  in  Cohen  v.  Teller,  su- 
pra, was  held  to  be  inadmissible.  The  testimony  of  J.  B. 
Flack,  quoted  in  the  twenty-fourth  assignment,  was  based  on 
this  paper,  and  when  it  was  ruled  out  nothing  of  any  conse- 
quence in  that  testimony  remained  which  was  relevant  to  the 
issue.  Therefore  the  court  committed  no  error  in  striking  it 
out,  or  in  the  instructions  complained  of  in  the  thirtieth  as- 
signment. 

The  remaining  questions  relate  to  the  charge  of  the  court 
and  the  answers  to  the  points. 

16.  As  the  issue  stood  when  the  case  was  tried,  the  burden 
of  proof  rested  on  the  plaintiff,  and  it  was  incumbent  on  him 
to  establish  his  allegation  that  the  note  in  suit  was  signed  by 
the  defendant  or  by  some  one  authorized  by  him :  Sossong  v. 
Rosar,  supra  ;  Harris  v.  Harris,  supra ;  Shrader  v.  U.  S.  Glass 
Go.,  179  Pa.  623.  In  such  a  case  as  this,  where  the  defense 
consists  of  a  general  denial  of  the  plaintiff's  allegation,  it  is 
sufficiently  accurate  to  say  to  the  jury  that  the  burden  of 
proof  is  on  the  plaintiff  throughout,  and  does  not  shift ;  es- 
pecially when  such  instruction  is  accompanied  by  the  explana> 
tory  statement  that  the  weight  of  the  evidence  may  shift  from 
side  to  side  in  the  progress  of  a  trial,  according  to  the  nature 
and  strength  of  the  proofs  offered  in  support  or  denial  of  the 
main  fact  to  be  established,  and  the  further  instruction  that  if 
the  jury  find  that  the  evidence  preponderates  in  favor  of  the 
plaintiff  it  is  their  duty  to  render  a  verdict  in  his  favor. 

16.  The  instructions  complained  of  in  the  twenty«seventh, 
twenty-eighth  and  twenty-ninth  assignments  of  error,  read 
without  reference  to  the  context,  would  seem  to  be  open  to 
the  criticism  that  the  question  at  issue  was  to  be,  or  at  least 
might  be,  determined  by  the  jury  from  a  comparison  of  the 
disputed  signature  with  tiie  signatures  proved  to  be  genuine. 
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and  Uiat  alone.  We  feel  quite  sure  that  this  was  not  what  the 
learned  judge  meant,  and  looking  at  the  charge  as  a  whole  it  is 
probable  that  the  juiy  did  not  so  understand  him.  It  must  be 
conceded,  however,  that  the  expressions,  especially  in  the  twenty- 
eighth  assignment,  were  unfortunate,  and  while,  perhaps,  the 
error,  standing  alone,  is  not  sufficiently  clear  to  require  a  re- 
versal of  the  judgment,  yet  we  deem  it  our  duty  to  call  atten- 
tion to  it  in  order  that  it  may  be  avoided  in  the  next  trial. 

17.  The  answer  to  the  thirty-second  assignment  of  error  is 
twofold :  first,  the  presumption  against  the  defendant  from  his 
failure  to  call  J.  P.  Castner  is  no  stronger  than  that  against  the 
plaintiff  from  his  failure  to  call  him  ;  second,  the  court  was  jus- 
tified in  refusing  to  charge  as  a  matter  of  law  that  there  was  a 
^'  presumption  "  against  either.  Under  some  circumstances  the 
jury  may  draw  an  unfavorable  inference  against  a  party  from 
the  nonproduction  of  evidence,  but  it  is  an  inference  of  fact, 
not  a  presumption  of  law :  Wills  v.  Hai*dcastle,  19  Pa.  Supe- 
rior Ct.  625,  and  cases  there  cited. 

18.  In  discussing  other  assignments  of  error  we  have  inci- 
dentally passed  upon  the  questions  raised  by  the  thirty-first, 
thirty-fourth  and  thirty-fifth  assignments,  and  the  thirty-third 
does  not  require  discussion.  It  is  sufficient  to  cite  the  case  of 
Penna.  Co.  v.  Franklin  Fire  Ins.  Co.,  181  Pa.  40,  at  p.  49. 

19.  The  last  assignment  alleges  error  in  the  affirmance  of  the 
defendant's  sixth  point,  which  was  as  follows  :  *^  Under  all  the 
evidence  in  this  case,  if  the  jury  do  not  believe  the  evidence  of 
'Mettle  Castner  that  Martin  Castner  told  her,  or  in  her  presence, 
that  he  had  signed  the  Yeany  note,  the  verdict  must  be  for  the 
defendant."  It  would  unduly  extend  this  opinion,  already  too 
long,  to  attempt  a  recital  and  an  analysis  of  the  evidence  intro- 
duced by  the  plaintiff,  outside  of  that  of  Mettie  Castner,  tend- 
ing to  show  that  the  defendant  signed  or  authorized  his  name 
to  be  signed  to  the  note  in  suit.  Nor  is  it  necessary  to  do  so, 
for  it  is  fully  and  accurately  summarized  in  the  judge's  charge. 
We  therefore  simply  state  our  conclusion,  reached  after  a  thor- 
ough and  careful  examination  of  it,  that  it  would  be  insuffi- 
cient, standing  by  itself,  to  sustain  a  recovery  in  favor  of  the 
plaintiff  upon  a  note  alleged  by  the  defendant  to  be  a  forgery. 
In  other  words,  if  Mettie  Castner's  testimony  had  not  been  in- 
troduced, or  for  any  proper  cause  had  been  struck  out,  the  court 
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would  have  been  compelled  to  give  binding  instructions  for  the 
defendant,  if  asked  to  do  so.  Such  being  the  case,  it  was  not 
error  to  affirm  the  point.  The  learned  judge  had  already  in- 
structed the  jury  to  gfive  careful  consideration  to  all  the  evi- 
dence, and  that  it  was  their  duty  to  do  so  Avas  recognized  in 
the  point.  The  effect  of  the  affirmance  of  the  point  was  not 
to  withdraw  any  of  it  from  their  consideration,  either  in  deter- 
mining the  main  question  or  in  deciding  as  to  the  veracity  of 
Mettie  Castner.  It  only  directed  thera  as  to  their  verdict  in 
the  event  that  upon  a  consideration  of  all  the  evidence  they 
should  not  believe  Nettie  Castner.  We  recognize  the  princi- 
ple, stated  by  Mr.  Justice  Trunkey  in  Ott  v.  Oyer's  Execu- 
trix, 106  Pa.  6,  that  "  the  credit  of  a  witness  may  be  so  shaken 
that  a  jury  would  not  rely  upon  his  testimony  alone  to  estab- 
lish a  fact,  and  yet  justly  consider  it  with  other  testimony;  " 
but  we  are  not  convinced  that  the  effect  of  the  affirmance  of 
this  point  was  to  direct  or  permit  the  jury  to  disregard  it. 

All  the  assignments  of  error,  excepting  the  twelfth,  twenty- 
eighth  and  twenty-ninth,  are  overruled,  the  judgment  is  re- 
versed and  a  venire  facias  de  novo  awarded. 


Wymard  v.  Deeds,  Appellant. 

Contract —  Set-off— Notice . 

In  an  action  by  a  subcontractor  against  a  contractor  to  recover  under  a* 
contract  to  furnish  stone  for  a  building  erected  by  the  defendant,  the  de- 
fendant may  show  without  special  notice,  that  the  amount  of  stone  origi- 
nally contemplated  by  the  contract  was  rendered  unnecessary  by  reason  of 
rock  foundation  being  found  sooner  than  was  anticipated,  and  that  in  eon- 
sequence  thereof  the  plaintiff  was  notified  not  to  deliver  a  certain  amount 
of  stone,  and  that  as  a  matter  of  fact  he  did  not  deliver  it,  although  he 
claimed  to  recover  the  whole  amount  of  the  stone  specified  in  the  contract. 
Such  a  defense  is  not  set-off. 

Contract— Arbitration  clause. 

Where  a  contract  by  which  a  subcontractor  agrees  to  furnish  a  con- 
tractor with  stone  for  a  building,  contains  an  arbitration  clause  providing 
in  effect  that  if  the  parties  could  not  agree  as  to  certain  matters  mentioned 
**  or  any  other  matter  should  arise  relating  to  this  contract,"  wherein  the 
parties  could  not  agree  that  the  matter  or  matters  in  dispute  should  be  left 
to  the  architects  whose  decision  should  be  final,  a  dispute  as  to  whether 
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the  subcontractor  was  entitled  to  recover  for  the  whole  amount  of  stone 
specified  in  the  contract,  when  he  had  not  delivered  the  whole  amount  be- 
cause such  amount  was  rendered  unnecessai*y  by  reason  of  rock  founda- 
tion being  found  sooner  than  was  anticipated,  is  a  matter  of  dispute  within 
the  meaning  of  the  arbitration  clause. 

Where  an  arbitration  clause  provides  for  a  reference  of  disputes  to 
architects,  giving  the  firm  name  of  the  architects,  a  member  of  the  firm 
whose  name  is  not  in  the  firm  name,  who  was  the  architect  in  charge  of 
the  work  and  recognized  as  such  by  both  parties,  is  a  valid  arbitrator,  and 
his  finding,  acting  for  his  firm,  is  binding  on  the  parties. 

Appeals — Assignments  of  error — Practice. 

On  an  appeal  from  a  judgment  on  a  verdict  an  assignment  of  error  to 
the  effect  that  the  court  erred  in  holding  that  a  certain  matter  was  a  fact, 
without  showing  where  or  how  or  when  or  in  what  manner  the  court  so 
held,  is  defective. 

Argued  May  21,  1902.  Appeal,  No.  24,  April  T.,  1902,  by 
plaintiflf,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1900,  No.  668,  on  verdict  for  plaintiff  in  case  of  John  K.  Wy- 
mard  y.  James  A.  Deeds  and  George  H.  Deeds,  trading  as  Deeds 
Brothers.  Before  Rice,  P.  J.,  Braver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  on  a  contract  to  furnish  stone.    Before  Shafer,  J. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  under  a 
contract  in  writing  for  stone  which  he  agreed  to  deliver  to  the 
defendant  who  was  the  contractor  for  the  building  of  a  public 
school.  The  plaintiff  claimed  to  recover  for  the  whole  amount 
of  the  stone  mentioned  in  the  contract,  although  he  did  not  de- 
Uver  a  portion  of  it,  because  such  portion  was  rendered  un- 
necessary by  reason  of  the  fact  that  rock  foundation  was  found 
sooner  than  anticipated. 

The  court  charged  in  part  as  follows : 

The  other  matter  which  the  defendant  sets  up  is  that  there 
was  an  alteration  in  this  foundation,  caused  by  the  fact  which 
is  really  not  contradicted,  as  I  understand  it,  that  they  came 
upon  hard  rock  in  the  ground  for  this  foundation  sooner  than 
they  expected,  and  it  is  not  contradicted  that  some  discussion, 
at  least,  was  had  about  that,  and  that  an  estimate  of  how  much 
was  to  be  left  out  was  given  to  Mr.  Wymard,  the  plaintiff, 
which  he  produced  here  himself,  before  the  work,  or  before 
much  of  it  was  done. 
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Mr.  Hartman :  It  was  after  all  the  work  was  done. 

Mr.  Reed  :  This  was  in  December,  1898. 

Mr.  Hartman :  That  claim  would  have  to  be  for  the  shortage 
in  the  work  done  up  to  that  time. 

The  Court :  The  counsel  have  just  suggested  to  me,  as  you 
have  heard,  that  this  paper  which  I  refer  to,  dated  December  80, 
1898,  and  marked  exhibit  "  5,"  was  not  an  estimate  of  all  that 
was  to  be  left  out,  but  an  estimate  of  that  which  was  already 
left  out.  But  whichever  may  be  the  case ;  whether  it  applies 
to  the  one  or  the  other,  it  shows  (and  that  is  the  point  I  was 
referring  to)  that  this  matter  of  leaving  out  stonework  was 
called  to  the  attention  of  Mr.  Wymard,  and  the  paper  in 
connection  with  it  was  given  to  him  about  that  time.  After 
the  work  was  completely  done  the  architect  measured  the 
amount  that  was  left,  and  ascertained  the  value  of  that,  ac- 
cording to  the  estimates  per  foot  which  had  been  handed  in 
before  that  by  Mr.  Wymard  on  the  estimates  he  made,  and 
after  making  a  correction  in  it  which  you  have  heard  testified 
to  of  $4.00  of  a  clerical  error,  he  determined  that  amount  to 
be  1730.95. 

Now  the  contract  between  these  parties  is  a  little  complicated, 
because  the  contract  between  Mr.  Wymard  and  the  defendants 
here  refers  to  the  other  contract  between  Deeds  Brothers,  the 
defendants  and  the  school  board,  and  that  contract  provides 
for  alterations,  and  whether  it  did  or  not  I  take  it  that  such  a 
matter  as  this  discovered  afterwards  in  the  making  of  the 
foundation  would  be  deemed  to  be  a  matter  which  would  have 
to  be  adjusted,  being  a  matter,  which,  according  to  all  accounts, 
was  unknown  at  the  time  of  the  making  of  the  plans ;  but  the 
contract  between  the  parties  here  also  contains  the  following 
provision,  that  if  the  parties  cannot  agree  as  to  what  days  should 
or  should  not  be  counted  as  working  days,  or  as  to  when  there 
is  sufficient  excavation  done  to  commence  work,  or  any  other 
matter  should  arise  relating  to  the  contract,  in  which  they 
cannot  agree,  that  that  should  be  determined  by  the  architect. 

Now,  the  parties  knew  that  questions  might  arise  about  the 
working  days,  because  that  is  one  of  the  points  of  the  con- 
tract, that  this  should  be  done  within  forty  working  days. 
They  also  knew  questions  might  arise  as  to  when  excavations 
were  sufficiently  done  to  commence  work ;  that  was  in  imme- 
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diate  contemplation.  [They  of  course  did  not  know  that  a 
matter  of  this  sort,  as  to  the  depth  of  the  foundation  would 
arise ;  but  it  appears  by  the  evidence,  beyond  question,  that  it 
did  arise  afterwards,  and  while  we  have  some  hesitation  as  to 
what  is  the  real  meaning  of  these  arbitration  clauses  when  put 
together,  yet  I  say  to  you  that  this  arbitration  clause  is  sufiS- 
cient  to  cover  the  matter  in  dispute  as  to  the  leaving  out  of 
this  stone ;  and  that  whether  we  consider  the  architect's  meas- 
urement and  determination  that  has  been  shown  here  in  evi- 
dence of  $730.95,  as  the  amount  left  out,  as  an  award  or  deci- 
sion under  this  arbitration  clause,  or  whether  we  consider  that 
no  such  award  was  made  by  him,  and  that  that  only  indicated 
the  amount  of  dispute  between  the  parties,  in  either  view  of 
the  case  that  is  an  amount  which  the  plaintiff  cannot  recover 
for  in  this  case.]  [1]  So  that  leaves  the  amount  of  the  plain- 
tiff's claim  $212.70,  to  which  the  defendants  have  shown  no 
sufficient  defense,  and  the  plaintiff  is  entitled  to  your  verdict 
for  that  amount  with  interest  from  December  6, 1899. 
Plaintiff  presented  these  points  : 

2.  The  defense  for  work  and  materials  claimed  to  be  left 
out  by  the  plaintiff  in  the  performance  of  his  contract  is  in  the 
nature  of  set-off  and  comes  within  the  rule  of  court  requiring 
notice  of  such  set-off  to  be  given  by  the  defendants,  and  as  he 
has  failed  to  give  such  notice,  you  cannot  allow  any  set-off  on 
account  thereof.     Answer:  Refused.  [4] 

3.  The  architect  had  no  legal  standing  to  arbitrate  as  to  any 
materials  nor  work  left  out  of  the  building  in  question  in  this 
suit,  and  any  estimate  made  by  him  is  not  binding  on  the  plain- 
tiff, nor  final  between  the  parties.     Answer :  Refused.  [6] 

4.  If  the  jury  believe  that  the  architects  in  charge  of  the 
building  did  not  estimate  any  shortage  of  stone  and  materials  in 
said  building  to  the  school  board,  no  such  shortage  can  be 
charged  to  the  plaintiff  in  this  case.     Answer :  Refused.  [7] 

5.  If  the  jury  believes  that  there  was  no  actual  shortage  in 
the  plaintiff's  stone  work,  or  if  the  extras  put  in  one  place 
equalled  the  shortage  left  out  in  another,  the  plaintiff  cannot 
be  charged  with  any  shortage  whatever.     Answer:  Refused.  [8] 

Verdict  and  judgment  for  $229.     Plaintiff  appealed. 

Errors  assigned  were  (1,  4,  6-8)  above  instructions,  quoting 
them. 
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0-alen  C.  Hartman^  for  appellant. — This  arbitration  clause 
being  a  general  one,  not  naming  any  particular  persons  as  arbi- 
trators,  is  not  binding  on  the  parties  and  will  not  oust  the  court 
of  its  jurisdiction  :  Commercial  Union  Assurance  Co.  v.  Hock- 
ing, 115  Pa.  407  ;  O'Reilly  v.  Kerns,  62  Pa.  214 ;  Hartupee  v. 
City  of  Pittsburg,  97  Pa.  107  ;  Norristown  v.  Norristown  Pas- 
senger Ry.  Co.,  148  Pa.  92 ;  Vaughan  v.  Porter,  16  Vt.  266 ; 
Andrews  v.  Schoppe,  84  Maine,  170  (24  Atl.  Repr.  806) ;  Lau- 
man  v.  Young,  31  Pa.  306. 

The  whole  defense  to  the  merits  of  this  case  was  first,  that 
plaintiff  was  nine  days  late  in  completing  his  contract  and  should 
allow  the  defendants  a  credit  of  $226  on  that  account,  and  sec- 
ond, that  he  had  omitted  $730.95  worth  of  stonework  called 
for  by  the  contract.  The  plaintiff  contended  at  the  trial  that 
both  these  items  were  set-offs  or  counterclaims  under  Rule  8 
of  said  court,  and  should  have  been  pleaded  as  such.  The  court 
concurred  in  this  view  as  to  the  $225  item  of  delay,  but  denied 
it  as  to  the  shortage.  No  notice  was  given  of  any  set-off  and 
evidence  of  the  claim  for  shortage  was  let  in  under  objection 
on  this  account :  Higgins  Carpet  Co.  v.  Latimer,  165  Pa.  617 ; 
Bair  v.  Hubartt,  139  Pa.  96 ;  Carl  Barckhoff  Church  Organ 
Co.  V.  Ecker,  184  Pa.  350. 

A.  B.  Reid^  with  him  A.  V,  D.  Watterson^  for  appellees,  cited: 
Rathven  v.  Elgin,  L.  R.  2  Scotch  &  Divorce  App.  Cases,  536 ; 
Hostetter  v.  Pittsburg,  107  Pa.  419;  O'Reilly  v.  Kerns,  62 
Pa.  214. 

Opinion  by  Beaver,  J.,  October  13, 1902 : 

The  plaintiff  was  subcontractor  under  defendants  for  the 
stone  work  and,  under  a  separate  agreement,  for  the  concrete 
and  granolithic  work  of  a  public  school  building  which  the 
defendants  had  contracted,  under  an  agreement  with  the  public 
school  authorities,  to  erect.  After  the  plaintiff  had  completed 
his  contract,  as  he  alleged,  he  brought  suit  to  recover  a  balance 
alleged  to  be  due  under  his  several  agreements  with  the  de- 
fendants. 

Defendants,  in  their  affidavit,  set  out  two  grounds  of  defense, 
arising  under  the  contract  for  the  stone  work,  alleging  that 
the  plaintiff  had  failed  to  perform  his  contract  in  all  of  its 
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parts  ;  first,  in  that  plaintiff  had  failed  to  complete  his  contract 
within  the  time  limit  mentioned  in  the  written  agreement,  in 
which  a  forfeiture  of  $25.00  per  day  as  liquidated  damages 
was  provided,  the  said  limit  being  exceeded  by  a  period  of 
nine  days,  the  damages  thereby  accruing  amounting  to  the 
sum  of  1^225.  Second,  in  that  the  amount  of  stone  work  con- 
templated by  plans  and  specifications  which  were  made  part 
of  the  written  agreement  was  rendered  unnecessary,  by  reason 
of  rock  foundation  being  found  sooner  than  was  anticipated, 
and  that,  in  consequence  thereof,  the  plaintiff  was  notified  not 
to  deliver  and  lay  a  certain  amount  of  stone  work,  which  at  the 
price  fixed  in  the  contract,  aggregated  in  amount  the  sum  of 
1730.95. 

The  plaintiff  resisted  these  reductions,  first,  because  they 
were  not  proper  under  the  facts,  as  they  were  shown  in  relation 
to  his  contract.  Second,  that,  being  in  the  nature  of  a  set-off, 
they  could  not  be  given  in  evidence,  because  that,  under  Rule  8 
of  the  courts  of  Allegheny  county,  the  notice  required  under 
section  3  thereof  had  not  been  given  to  the  plaintiff,  and  third, 
that,  under  the  stipulation  in  the  agreement  between  plaintiff 
and  defendants,  relating  to  arbitration,  the  plaintiff  was  not 
bound  thereby,  because  (a)  the  clause  '^any  other  matter 
should  arise,  relating  to  this  contract  wherein  first  and  second 
parties  cannot  agree  "  did  not  include  work  omitted  to  be  done, 
and  (J)  that  the  reference  to  the  architects,  Messrs.  E.  J.  Car- 
lisle &  Company,  who  were  made  sole  arbitrators,  whose  deci- 
sion was  to  be  final,  did  not  specify  individual  arbitrators  and 
was,  therefore,  uncertain  and  void.  These  contentions,  on  the 
one  side  and  on  the  other,  make  up  the  subject  in  controversy, 
although  the  assignments  of  error  number  eleven. 

The  court  below  ruled  that  the  claim  for  damages,  by  reason 
of  delay,  was  liquidated  and  was  the  subject  of  set-off ;  that, 
no  notice  of  it  having  been  given  under  the  rule,  it  could  not 
be  given  in  evidence,  and  that  the  plaintiff  was  thereby  entitled 
to  recover  to  that  extent,  but  that  the  amount  claimed  for 
work  omitted  to  be  done  under  the  direction  of  the  architect 
was  not  set  off,  and  that  it  was  the  legitimate  subject  of  de- 
fense. A  verdict  was  rendered  for  f  229,  upon  which  judgment 
was  entered.  Plaintiff  alone  appealed.  We  are  not,  there- 
VoL.  XXI— 22 
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fore,  to  consider  whether  or  not  the  ruling  of  the  court  in  re- 
gard to  the  question  of  set-off  as  to  the  damages  for  delay  was 
correct.  We  are  to  consider  only  the  claim  of  the  plaintiff 
for  materials  not  furnished  and  work  not  done  under  the  terms 
of  the  contract. 

The  testimony  was  very  clear  that  the  plaintiff  was  notified 
not  to  deliver  stone  for  the  footings,  as  they  are  called,  which 
we  take  it  to  be  the  foundation  under  the  ground,  and  that 
no  stone  of  that  kind  had  been  delivered  or  was  upon  the 
ground,  when  the  contract  was  completed,  nor  was  there 
stone  used  in  the  erection  of  other  portions  of  the  wall  above 
the  surface  on  the  ground,  after  the  work  was  done.  The 
architect  testified  to  the  amount  of  the  stone  work  rendered 
unnecessary  by  reason  of  the  foundation  being  found  sooner 
than  anticipated,  and  provided  in  the  specifications  and  the 
value  thereof,  under  the  contract.  This  was  clearly  not  set- 
off. It  was  incumbent  upon  the  plaintiff  to  show  that  he  ful- 
filled his  contract  in  every  respect,  in  order  to  enable  him  to 
recover,  and  it  was  entirely  legitimate  for  the  defendant  to 
show  that  the  contract  had  not  been  fulfilled.  In  general  "  set- 
off takes  place  only  in  actions  and  contracts  for  the  payment 
of  money,  as  assumpsit,  debt  and  covenant,  aud  where  the  claim 
set  off  grows  out  of  a  transaction  independent  of  the  contract 
sued  on : "  2  Bouvier's  Law  Diet.  988.  In  Pennsylvania,  how- 
ever, set-off  is  the  subject  of  statutory  regulation,  and  is  as  fol- 
lows: "If  two  or  more  dealing  together  be  indebted  to  each 
other  upon  bonds,  bills,  bargain,  premises,  accounts  or  the  like, 
and  one  of  them  commence  an  action  in  any  court  of  this  pro- 
vince, if  the  defendant  cannot  gainsay  the  debt,  bargain  or  as- 
sumption upon  which  he  is  sued,  it  shall  be  lawful  for  such  de- 
fendant to  plead  payment  of  all  or  part  of  the  debt  or  sum  de- 
manded and  give  any  bond,  bill,  receipt,  account  or  bargain  in 
evidence,"  etc.  1  Sm.  L.  49,  sec.  1.  The  general  rule  is 
herein  clearly  indicated.  The  defendants  here  by  their  defense 
endeavored  to  gainsay  the  bargain  or  assumption  upon  which 
the  plaintiff  sought  to  recover.  The  court  below  was,  there- 
fore, clearly  right,  at  least  to  the  extent  of  holding  that  the 
portion  of  the  claim  relating  to  work  not  done  was  a  legitimate 
defense  of  which  notice,  other  than  that  contained  in  the  affi- 
davit of  defense,  was  not  required. 
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The  clause  in  the  agreement  between  plaintiff  and  defendants 
relating  to  arbitration  is  as  follows :  It  is  further  agreed  between 
the  parties  hereto  that,  in  the  event  that  first  and  second  parties 
cannot  ag^e  as  to  what  days  should  or  should  not  be  counted 
as  working  days  or  when  there  is  sufficient  excavation  done  to 
commence  work,  or  any  other  matte'r  should  arise  relating  to  this 
contract,  wherein  first  and  second  parties  cannot  agree,  then  the 
matter  or  matters  in  dispute  shall  be  left  to  the  architects, 
Messrs.  E.  J.  Carlisle  &  Company,  who  shall  be  the  sole  arbitrat- 
ors, and  their  decision  shall  be  final."  This  clause  is  very  broad 
and  comprehensive  in  its  terms,  and  it  is  very  clear  to  us  that 
the  dispute  relating  to  the  work  not  done  was  subject  to  the 
provisions  of  this  arbitration  clause.  It  was  a  matter  relating 
to  the  contract  and,  although  there  was  some  quibble  as  to 
whether  or  not  there  had  been  an  actual  dispute  in  regard  to 
it  between  the  plaintiff  and  defendant,  the  fact  that  the 
measurements  were  made  by  the  architect,  one  of  the  defendants 
and  the  foreman  of  the  plaintiff  being  present,  clearly  showed 
that  it  was  the  subject  of  difference,  the  defendants  claiming 
that  it  should  be  deducted  from  the  contract  price  and  the 
plaintiff'  claiming  that  he  was  entitled  to  full  pay,  notwith- 
standing the  fact  that  the  materials  were  not  furnished  and  the 
work  not  done.  The  suit  itself  is  conclusive  evidence  of  a 
dispute. 

Andrew  McMasters  was  shown  to  have  been  a  member  of  the 
firm  of  E.  J.  Carlisle  &  Company.  He  was  the  architect  in  charge 
of  the  work,  recognized  as  such  by  plaintiff  and  defendants, 
and  was  shown  to  have  made  the  calculation  of  the  materials 
and  work  omitted  to  be  furnished  and  done,  and  was  suffi- 
ciently indicated  in  the  agreement  as  arbitrator,  being  included 
in  the  firm  of  E.  J.  Carlisle  &  Company,  although  his  individual 
name  was  not  mentioned.  This  question  does  not  seem  to  have 
been  raised  specifically  in  the  court  below  and  the  ninth  assign- 
ment of  error,  which  relates  thereto,  is  not  in  accordance  with 
our  rule,  as  it  does  not  show  where  or  how  or  when  or  in  what 
manner  the  court  held :  "  That  E.  J.  Carlisle  &  Company,  were 
specific  persons,  so  as  to  make  a  reference  to  them  as  arbi- 
trators valid  and  binding  on  the  plaintiff  who  did  not  know 
who  composed  the  firm  of  E.  J.  Carlisle  &  Company."    This 
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assignment  of  error  could  be  well  disregarded  but  we  do  not  see 
any  merit  in  it. 

Considering  the  whole  case,  the  appellant  certainly  has 
nothing  of  which  to  complain. 

Judgment  aflBrmed. 


Cunnius  v.  Reading  School  District,  Appellant. 

ConstUtUioncU  law — Constitution  of  the  United  StcUss — Fourteenth 
amendment — Estates  of  persons  supposed  to  be  dead— Act  of  June  24,  1885, 
P.  L.  166. 

The  act  of  June  24,  1886,  in  so  far  as  it  authorizes  the  distribution  of 
the  estate  of  a  living  citizen  of  the  United  States  domiciled  in  a  sister 
state  violates  the  fourteenth  amendment  of  the  constitution  of  the  United 
States  and  is  invalid.  The  vice  of  the  statute  is  not  in  the  form  of  the 
decree  which  the  court  is  authorized  to  enter,  but  in  divesting  an  owner  of 
his  property  by  a  proceeding  to  which  he  is  not  a  party,  and  of  which  he 
has  had  no  notice. 

A  state  has  jurisdiction  over  persons  and  property  within  its  bounda- 
ries, and  may  make  a  law,  the  purpose  of  which  is  the  collection  of  aban- 
doned estates,  with  proper  provisions  for  the  preservation  of  the  property, 
or  the  proceeds  thereof  for  the  owner,  but  it  has  no  power  to  divest  the 
title  of  a  living  but  absent  owner,  and  give  it  to  others. 

Argued  Nov.  12,  1901.  Appeal,  No.  48,  Oct.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T.,  1899, 
No.  64,  on  verdict  for  plaintiff  in  case  of  Margaret  Cunnius, 
now  Margaret  Smith,  v.  Reading  School  District.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    AflBrmed. 

Assumpsit  to  recover  arrearages  of  dower.  Before  Enb- 
LICH,  J. 

At  the  trial  it  appeared  that  plaintiff  claimed  to  recover  the 
sum  of  $569.61,  being  arrearages  of  dower  from  April,  1888, 
with  interest  tjiereon. 

The  facts  are  fully  stated  in  the  opinion  of  the  Superior 
Court 

The  court  instructed  the  jury  to  return  a  verdict  for  plain- 
tiff for  $609.60,  subject  to  the  following  points  reserved  : 
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1.  Whether,  in  view  of  the  proceedings  in  the  orphans'  court 
to  No.  91,  January  term,  1897,  there  can  be  any  recovery  by 
the  plaintiff  in  this  case. 

2.  Whether,  in  view  of  the  proceedings  in  the  orphans'  court 
to  No.  91,  January  term,  1897,  there  can  be  any  recovery  in  this 
case  beyond  May  16, 1898. 

8.  Whether  in  this  case,  if  the  plaintiff  is  entitled  to  re- 
cover, she  can  recover  more  than  the  arrearages  with  simple 
interest. 

The  court  entered  judgment  for  $410.04. 

Error  aaisigned  waa  the  judgment  of  the  court. 

Walter  S.  Younff^  for  appellant. — The  act  of  1885  enlarges 
the  jurisdiction  of  the  orphans'  court  by  giving  it  control  over 
the  estates  of  persons  presumed  to  be  dead.  This  implies  full 
authority  to  make  such  orders  and  decrees  as  may  be  necessaiy 
to  carry  into  effect  the  purposes  for  which  jurisdiction  is  con- 
ferred; Lowry's  Appeal,  114  Pa.  219;  Miskimins's  Appeal, 
114  Pa.  530 ;  Johnson's  Appeal,  114  Pa.  132  ;  ShoUenberger's 
Appeal,  21  Pa.  337 ;  People  v.  Chapin,  11  N.  E.  Repr.  518 ; 
Stief  V.  Hart,  1  N.  Y.  20 ;  Beallsville  Sch.  Dst.  24,  21  Pa.  C .  C 
R.  644. 

The  act  of  June,  1885,  is  a  valid  exercise  of  legislative 
power,  and  the  court  clearly  erred  in  declaring  it  a  nullity. 
The  general  rule  is  that  "  a  statute  shall  be  so  construed  as 
that  it  may  all  stand,  and  no  part  be  rejected  or  declared  in- 
operative ; "  Cadbury  v.  Duval,  10  Pa.  270 ;  Ihmsen  v.  Mo- 
nongahela  Navigation  Co.,  32  Pa.  157 ;  Big  Black  Creek  Imp. 
Co.  V.  Com.,  94  Pa.  450 ;  Fuelhart  v.  Blood,  11  Pa,  Superior 
Ct.  273. 

The  orphans'  court  had  jurisdiction  to  pronounce  the  decree 
that  the  legal  presumption  of  plaintiff's  death  had  been  estab- 
lished, and  until  this  decree  is  properly  vacated  by  that  tribunal 
and  the  grant  of  letters  revoked,  the  plaintiff  has  no  standing 
in  a  collateral  proceeding  to  question  its  correctness  :  Painter 
V.  Henderson,  7  Pa.  48 ;  Keech  v.  Rinehart,  10  Pa.  242. 

Caleb  J.  Bieber^  for  appellee.— The  act  of  1885  is  unconsti- 
tutional :  Scott  V.  McNeal,  154  U.  S.  84 ;  Roderigas  v.  East 
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River  Savings  Institution,  63  N.  Y,  460 ;  Carr  v.  Brown,  20 
R.  I.  217 ;  Stevenson  v.  Superior  Ct.,  62  Cal.  61 ;  Devlin  v. 
Com.,  101  Pa.  276. 

The  proceedings  for  the  administration  of  a  person^s  estate 
presuppose  that  he  is  dead ;  if  he  is  alive,  the  court  is  without 
jurisdiction,  and  its  proceedings  are  null  and  void  even  in  a 
collateral  proceeding:  Hamilton  v.  Brown,  161  U.  S.  268; 
Devlin  v.  Com.,  101  Pa.  273;  Lavin  v.  Imigrant  Industrial 
Savings  Bank,  1  Fed.  Repr.  671. 

"  Due  process  of  law"  means  a  course  of  legal  proceedings 
according  to  those  rules  and  principles  which  have  been  estab- 
lished in  our  systems  of  jurisprudence  for  the  protection  and 
enforcement  of  private  rights :  Pennoyer  v,  Neff,  95  U.  S.  714 ; 
Carr  v.  Brown,  38  Atl.  Repr.  10. 

Those  rules  require  that  there  shall  be  a  court  of  competent 
jurisdiction  to  pass  upon  the  subject-matter  of  the  suit  or  pro- 
ceeding, and  that  there  shall  be  a  trial  or  proceeding  in  which 
the  rights  of  the  parties,  after  notice  and  opportunity  to  be 
heard,  shall  be  duly  adjudicated :  Carr  v.  Brown,  38  Atl.  Repr. 
10. 

The  appointment  of  an  administrator  is  a  proceeding  in 
rem,  where  the  jurisdictional  fact  of  death  actually  exists : 
Monroe  v.  People,  102  111.  406. 

Payment  of  money  to  an  administrator  under  such  circum- 
stances is  no  defense  to  a  subsequent  action  by  the  supposed 
decedent:  Devlin  v.  Com.,  101  Pa.  276;  Scott  v.McNeal,  164 
U.  S.  34. 

Opinion  by  W.  D.  Pobtbb,  J.,  October  13, 1902: 
The  defendant  was  the  owner  of  certain  land  which  was  sub- 
ject to  a  right  of  dower  of  the  plaintiff,  the  value  of  which 
dower  right  had  been  ascertained  and  the  amount  of  the  annual 
instalments  to  be  paid  duly  fixed.  The  installments  had  been 
paid  down  to  and  including  that  for  the  year  1888,  to  which 
time  the  domicile  of  the  plaintiff  had  been  in  the  city  of  Read- 
ing, in  the  state  of  Pennsylvania.  The  plaintiff,  in  the  year 
1888,  left  the  state  of  Pennsylvania  and  nothing  was  seen  or 
heard  of  her  until  the  bringing  of  this  action,  in  1899.  The 
only  son  of  the  plaintiff  continued  to  reside  at  Reading  and,  on 
March  17, 1897,  presented  his  petition  to  the  register  of  wills, 
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pra3dng  that  letters  of  administration  upon  the  estate  of  his 
mother,  the  plaintiff,  be  issued  to  him.  The  ground  upon 
which  the  petition  for  administration  was  founded  being  the 
prasumption  of  the  death  of  the  plaintiff,  on  account  of  her 
absence  for  more  than  seven  years  from  the  place  of  her  last 
domicile  in  this  commonwealth,  the  application  was  by  the 
register  certified  to  the  orphans'  court  of  the  county,  and  the 
subsequent  proceedings  were  conducted  in  accordance  with  the 
provisions  of  the  Act  of  June  24, 1885,  P.  L.  156,  entitled,  "  An 
act  relating  to  the  granting  of  letters  of  administration  upon 
the  estates  of  persons  presumed  to  be  dead  by  reason  of  long 
absence  from  their  former  domicile."  The  court  after  a  hear- 
ing decreed  that  the  legal  presumption  of  death  was  established 
by  the  evidence.  After  notice  by  publication,  in  accordance 
with  the  requirements  of  the  statute,  letters  of  administi^ation 
upon  the  estate  of  Margaret  Cunnius  were,  on  January  29, 1898, 
granted  to  John  S.  Gallagher.  The  defendant  paid  to  this  ad- 
ministrator all  the  installments  upon  the  dower  charge,  and  re- 
ceived from  him  an  absolute  release  of  the  dower  right.  The 
plaintiff,  on  June  30,  1899,  brought  this  action  to  recover  the 
annual  installments  accruing  from  her  statutory  right  of  dower 
after  the  last  payment  to  her,  in  1888.  The  defendant  relied 
upon  the  provisions  of  the  act  of  June  24,  1885,  the  decree  of 
the  orphans'  court  made  under  the  jurisdiction  supposed  to  be 
conferred  by  the  act,  and  the  payment  to  the  administrator 
made  in  accordance  with  the  statutory  provisions.  The  plain- 
tiff, under  the  objection  of  the  defendant  that  the  decree  of  the 
orphans'  court  could  not  be  attacked  collaterally,  proved  that 
she  was  stiU  living,  that  in  the  year  1888  she  had  acquired  a 
domicile  in  the  city  of  Sacramento,  in  the  state  of  California, 
and  had  there  resided  ever  since  that  time. 

A  verdict  was  taken,  by  consent  of  the  parties,  in  favor  of 
the  plaintiff  subject  to  the  opinion  of  the  court  upon  ques- 
tions of  law  reserved,  which  are  thus  stated  in  the  record: 

(1)  "Whether,  in  view  of  the  proceedings  in  the  orphans' 
court  of  the  county  of  Berks,  to  No.  91,  January  term, 
1897,  there  can  be  any  recovery  by  the  plaintiff  in  this  case." 

(2)  "  Whether,  in  view  of  the  proceedings  in  the  orphans'  court 
to  No.  91,  January  term,  1897,  there  can  be  any  recovery  in 
this  case  beyond  May  16, 1898." 
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The  proceedings  in  the  orphans'  court  for  the  administration 
of  the  estate  of  the  plaintiff,  upon  the  presumption  that  she 
was  dead,  were  in  strict  accord  with  the  provisions  of  the  act 
of  1885.  If  the  proceeding  was  invalid  it  was  so  because  of 
some  vice  in  the  statute,  and  not  because  of  a  failure  to  comply 
with  the  provisions  thereof.  The  decree  of  the  orphans'  court 
must  in  any  collateral  proceeding  be  accepted  as  conclusive,  if 
the  parties  and  the  subject-matter  were  within  its  jurisdiction. 
The  attack  of  the  plaintiff  upon  the  decree  was  collateral. 
Her  right  to  recover  is,  therefore,  dependent  upon  the  consti- 
tutionality of  the  statute  of  the  state  of  Pennsylvania,  which 
while  she  was  living  authorized  the  administration  of  her  estate, 
without  personal  notice  to  her,  as  if  she  were  dead.  She  in- 
vokes the  protection  which  the  fourteenth  amendment  to  the 
federal  constitution  gives  to  the  citizen  against  encroachment 
by  the  state,  in  the  provision,  ^'  Nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law." 
This  restriction  upon  the  power  of  the  state  applies  to  the  legis* 
lative  as  well  as  to  the  judicial  department  of  its  government. 

It  had  been  the  practice,  prior  to  the  enactment  of  this 
statute,  for  the  register  of  wills  to  issue  letters  for  the  ad- 
ministration of  estates  of  persons  who  have  been  absent  and 
unheard  of  for  seven  years.  After  an  unexplained  absence  of 
seven  years,  the  law  presumed  the  absentee  to  be  dead,  and 
this  presumption  was  as  effective  as  direct  proof  of  the  fact: 
Appeal  of  Esterly,  109  Pa.  222.  The  jurisdiction  of  the  regis- 
ter to  grant  letters  was  limited  to  the  estates  of  the  dead. 
The  grant  of  letters  on  the  estate  of  a  person  who  had  been 
absent  and  unheard  of  for  seven  years  was  founded  upon  the 
presumption  of  death  arising  from  that  fact,  and  was  prima 
facie  valid.  This  presumption  was  not  conclusive ;  it  might  be 
rebutted,  even  in  a  collateral  proceeding,  and  if  the  person  was 
in  fact  alive  the  jurisdiction  failed  and  the  letters  of  adminis- 
tration were  void :  Devlin  v.  Commonwealth,  101  Pa.  273. 
The  act  of  1885  deprived  the  register  of  jurisdiction  to  issue 
letters  in  those  cases  in  which  the  absence  of  the  party  was 
the  only  evidence  of  death.  That  legislafion  requires  the  regis- 
ter to  certify  applications  for  administration  of  this  character 
to  the  orphans'  court  of  the  county ;  the  court  is  then  required 
to  advertise  '*  the  fact  of  said  application  together  with  notice 
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that  on  a  day  certain  the  court  will  hear  evidence  concerning 
the  alleged  absence  of  the  supposed  decedent/'  in  a  newspaper 
published  in  the  county,  once  a  week  for  four  successive  weeks. 
At  the  hearing  the  court  shall  hear  such  legal  evidence  as  shall 
then  be  offered,  for  the  purpose  of  ascertaining  whether  the 
presumption  of  death  is  established.  '^  Section  3.  If  satisfied 
upon  the  hearing,  that  the  legal  presumption  of  death  is  made 
out,  the  court  shall  so  decree,  and  shall  forthwith  cause  notice 
thereof  to  be  inserted  for  two  successive  weeks  in  a  newspaper 
published  in  the  county,  and  also  when  practicable  in  a  news- 
paper published  at  or  near  the  place  beyond  the  commonwealth, 
where,  when  last  heard  from,  the  supposed  decedent  had  his 
residence.  The  said  notice  shall  require  the  supposed  de- 
cedent, if  alive,  or  any  other  person  for  him,  to  produce  to  the 
court  within  twelve  weeks  from  the  date  of  its  last  insertion 
satisfactory  evidence  of  his  continuance  in  life.  Section  4. 
If,  within  the  said  period  of  twelve  weeks,  evidence  satisfactory 
to  the  orphans'  court  of  the  continuance  in  life  of  the  said  de- 
cedent shall  not  be  forthcoming,  it  shall  be  the  duty  of  the 
court  to  order  the  register  of  wills  to  issue  the  letters  of  ad- 
ministration to  the  party  entitled  thereto ;  and  said  letters, 
until  revoked,  and  all  acts  done  in  pursuance  thereof  and  in 
reliance  thereupon,  shall  be  as  valid  as  if  the  supposed  decedent 
were  really  alive."  The  5th  section  enacts  that  the  court  may 
revoke  the  letters  at  any  time,  on  due  and  satisfactory  proof 
that  the  supposed  decedent  is  in  fact  alive,  but  provides  that 
all  receipts  or  disbursements  of  assets,  and  all  acts  previously 
done  by  the  administrator,  shall  remain  as  valid  as  if  the  letters 
were  unrevoked ;  and,  further,  that  the  act  shall  not  validate 
the  title  of  any  person  to  any  money  or  property  received  as 
widow,  next  of  kin  or  heir  of  such  supposed  decedent,  "  but 
the  same  may  be  recovered  from  such  person  in  all  cases  in 
which  such  recovery  would  be  had,  if  this  act  had  not  been 
passed."  It  will  be  observed  that  this  provision  of  the  act 
gives  to  the  living  person  whose  property  has  been  distributed 
as  if  he  were  dead  no  remedy  which  he  would  not  have 
possessed  under  pre-existing  laws.  Then  follows  this  provi- 
sion :  "  Provided,  further,  that  before  any  distribution  of  the 
proceeds  of  the  estate  of  such  supposed  decedent,  the  persons 
entitled  to  receive  the  same  shall  respectively  give  sufficient 
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real,  personal  security,  to  be  approved  by  the  orpnans'  court 
having  jurisdiction,  in  such  sum  and  form  as  the  court  shall 
direct,  with  condition,  that  if  the  said  supposed  decedent  shall 
in  fact  be  at  the  time  alive,  they  shall  respectively  refund  the 
amounts  received  by  each  on  demand  with  interest  thereon ; 
but  if  the  person  or  persons  entitled  to  receive  the  same  is  or 
are  unable  to  give  the  security  aforesaid,  then  the  money  shall 
be  put  at  interest,  on  security  approved  by  said  court,  which 
interest  is  to  be  paid  annually  to  the  person  entitled  to  it,  and 
the  money  to  remain  at  interest  until  the  security  aforesaid  is 
given,  or  the  orphans'  court,  on  application,  shall  order  it  to  be 
paid  to  the  person  or  persons  entitled  to  it." 

The  insufficiency  of  this  provision  to  secure  a  return  of  the 
property,  or  its  value,  to  a  living  person  whose  estate  has  been 
distributed  to  others,  is  manifest.  The  sum  and  form  of  the 
security,  as  well  as  its  sufficiency,  is  left  to  the  discretion  of 
the  court ;  there  is  no  requirement  that  it  shall  be  in  excess  of 
the  property  distributed.  The  prescribed  condition  of  the  bond 
would  require  the  distributees  to  refund,  ^'  if  the  said  supposed 
decedent  shall  in  fact  be  alive  at  the  time ;  "  that  is,  alive  at 
the  time  of  the  distribution.  This  would  leave  wholly  unpro- 
tected the  right  of  the  absentee  to  control  and  dispose  of  his 
property,  by  a  sale  or,  in  case  he  died  after  the  letters  of  ad- 
ministration were  issued  and  before  the  distribution,  by  his  last 
will  and  testament.  The  alternative  provision,  in  case  of  a 
failure  to  g^ve  the  security  in  the  first  instance,  is  so  palpably 
inadequate  that  it  must  tempt  all  persons  who  would  become 
distributees  under  this  statute  to  refuse  to  enter  security,  and, 
without  entering  into  any  undertaking  to  refund,  receive  the 
annual  payments  of  interest  until  such  time  as  they  could  in- 
duce the  orphans'  court  to  order  that  the  principal  be  paid  to 
them,  without  security. 

A  state  has  jurisdiction  over  persons  and  property  within 
its  boundaries,  and  may  make  a  law  the  purpose  of  which  is  the 
collection  of  abandoned  estates,  with  proper  provisions  for  the 
preservation  of  the  property  or  the  proceeds  thereof  for  the 
owner.  It  has  been  argued  that  such  is  the  purpose  and  effect 
of  the  statute  now  in  question,  and  that  it  may  be  sustained 
upon  that  ground.  The  purpose  and  effect  of  this  statute  can 
only  be  determined  by  a  consideration  of  all  its  provisions.     The 
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act  authorizes  the  orphans'  court  to  decree  that  the  legal  pre- 
sumption of  death  has  been  made  out ;  that  decree  being  entered 
the  statute  makes  it  the  duty  of  the  court  to  order  the  register 
of  wills  to  issue  letters  of  administration  ;  ^^  and  the  said  letters 
and  all  acts  done  in  pursuance  thereof  and  in  reliance  there- 
upon, shall  be  as  valid  as  if  the  supposed  decedent  were  really 
dead."  The  whole  object  in  proceedings  of  administration  is  to 
ascertain  who  are  entitled  to  the  estate  of  a  deceased  person ; 
to  collect  and  dispose  of  the  assets,  and  distribute  the  proceeds, 
after  payment  of  debts,  among  those  who  come  forward  and 
prove  themselves  to  be  heirs  or  next  of  kin.  The  5th  section 
of  this  act  leaves  no  doubt  as  to  the  legislative  intent  that  such 
distribution  should  be  made  in  the  administration  of  estates 
under  this  statute.  The  6th  section  makes  still  more  clear  the 
purpose  of  this  law  that  the  estate  should  be  administered^ 
collected,  rendered  liable,  and  distributed  in  precisely  the  same 
manner  as  if  the  absentee  were  dead.  It  not  only  contemplates 
the  bringing  of  actions  by  the  administrator,  for  the  collection 
of  claims  due  the  estate,  but  it  authorizes  the  bringing  of  ac- 
tions against  him  by  which  the  estate  may  be  charged.  Under 
the  provisions  of  this  section  of  the  statute  a  judgment  might 
have  been  recovered  against  the  administrator  of  this  living 
woman,  without  other  notice  than  by  service  of  the  writ  upon 
such  administrator,  and  upon  procuring  a  revocation  of  the 
letters  of  administration,  the  plaintiff  would  have  become  per- 
sonally bound  by  the  judgment  and  it  would  have  become  a 
lien  upon  her  real  estate,  unless  within  three  months  she  sub- 
mitted herself  to  the  jurisdiction  of  the  courts  of  Pennsylvania 
and  made  an  application  to  have  the  judgment  opened,  sup- 
ported by  an  affidavit  specifically  alleging  the  existence  of  facts 
which  would  be  a  valid  defense  and  satisfied  the  Pennsylvania 
tribunal  that  the  facts  exhibited  constituted  a  sufficient  defense 
to  the  action.  The  controlling  factor  that  the  jurisdiction  con- 
ferred by  this  statute  is  not  dependent  upon  the  existence  of 
property  of  the  supposed  decedent  within  the  state  of  Pennsyl- 
vania or  elsewhere,  leaves  this  suggestion  of  appellant  without 
foundation.  The  only  conditions  precedent  to  the  decree  are : 
(1)  That  the  applicant  for  letters  of  administration  must  be 
the  person  who  would  be  entitled  to  administer  in  case  the  ab- 
sentee were  actually  dead ;  and  (2)  that  the  court  shall  be  sat- 
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isfied  upon  the  hearing  that  the  presumption  of  death  is  made 
out.  There  is  no  requirement  that  it  shall  even  be  represented 
to  the  court,  by  petition  or  otherwise,  that  there  is  property 
within  the  state  of  which  the  absentee  was  the  owner  or  in 
which  he  had  an  interest  Whether  the  applicant  is  the  per- 
son who  would  be  entitled  to  letters  of  administration  if  the 
supposed  decedent  wei'e  in  fact  dead  is  determined  under  the 
provisions  of  the  Act  of  March  16,  1832,  P.  L.  140,  section  22, 
and  is  dependent  on  the  relation  in  which  the  person  stood  to 
the  decedent  and  not  upon  the  existence  of  property  in  which 
the  latter  had  any  right.  Letters  of  administration  might  with 
all  regularity  be  granted,  under  the  provisions  of  this  statute, 
upon  the  estate  of  a  living  person  who  did  not  own,  or  claim 
any  property  within  the  state.  The  only  effect  of  such  an  ad- 
ministration might  be  the  entry  of  a  judgment,  in  an  action 
against  said  administrator,  which  would  become  binding  upon 
af  teivacquired  property  of  the  absentee,  when  he  subsequently- 
attempted  to  set  aside  the  proceeding  of  which  he  had  had  no 
notice.  We  are  convinced  that  the  purpose  of  this  act,  and  its 
effect  when  carried  into  execution,  is  not  to  preserve  property 
for  an  absent  owner,  but  to  divest  his  title  and  give  it  to  others. 
When  the  person  whose  property  is  thus  distributed  is  actually 
dead,  this  statute  is  a  lawful  exercise  of  the  legislative  power 
of  the  state. 

Do  the  provisions  of  the  statute  when  applied  to  the  estate 
of  a  person  supposed  to  be  desul,  but  who  is  in  fact  living  and 
a  citizen  of  another  state,  result  in  a  deprivation  of  property 
without  due  process  of  law,  within  the  prohibition  of  the  Con- 
stitution of  the  United  States  ?  The  words  "  due  process  of 
law  '*  mean  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  in  our  sys- 
tems of  jurisprudence  for  the  protection  and  enforcement  of 
private  rights.  "  To  give  such  proceedings  any  validity  there 
must  be  a  tribunal  competent  by  its  constitution,  that  is,  by  the 
law  of  its  creation,  to  pass  upon  the  subject-matter  of  the  suit ; 
and,  if  that  involves  merely  a  determination  of  the  personal 
liability  of  the  defendant,  he  must  be  brought  within  its  juris- 
diction by  service  of  process  within  the  state,  or  his  voluntary 
appearance : "  Pennoyer  v.  Neff,  95  U.  S.  714.  No  person  can 
be  conclusively  bound  by  the  result  of  a  judicial  proceeding  of 
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which  he  has  had  no  notice  either  actual  or  constructiye :  The 
Lafayette  Insurance  Co.  v.  French,  18  Howard,  408.  That  the 
publication  required  by  the  act  of  1885  could  not  have  consti- 
tuted actual  notice,  within  the  meaning  of  the  law,  to  the  plain- 
tiff is  conclusively  settled  by  the  case  of  Pennoyer  v.  Neff, 
supra. 

^^  The  law  assumes  that  property  is  always  in  the  possession 
of  its  owner  in  person  or  by  agent ;  and  it  proceeds  upon  the  the- 
ory that  its  seizure  would  inform  him  not  only  of  the  seizure, 
but  that  he  must  look  to  any  proceedings  authorized  by  law 
upon  such  seizure  for  its  condemnation  and  sale."  '^  Such  ser- 
vice may  also  be  sufficient  in  cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property  in  the  state,  or  of 
some  interest  therein,  by  enforcing  a  contract  or  a  lien  respect- 
ing the  same,  or  to  partition  it  among  different  owners,  or, 
when  the  public  is  a  party,  to  condemn  and  appropriate  it  for 
public  use.  In  other  words,  such  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in  rem.  But 
where  the  entire  object  of  the  action  is  to  determine  the  personal 
rights  and  obligations  of  the  defendants,  that  is,  where  the  suit 
is  merely  in  personam,  constructive  service  in  this  form  upon  a 
nonresident  is  ineffectual  for  any  purpose."  This  langfuage  of 
Mr.  Justice  Field,  who  spoke  for  the  Supreme  Court  of  the 
United  States  in  Pennoyer  v.  Neff,  has  been  repeatedly  ap- 
proved in  subsequent  decisions  by  that  court.  But  a  decree 
founded  upon  such  constructive,  or  substituted  service  by  pub- 
lication, binds  only  the  property  which  has  been  brought  under 
the  control  of  the  court  by  seizure  or  some  equivalent  act, 
through  an  attachment  or  other  appropriate  writ  issued  in  con- 
nection with  the  process  against  tiie  owner.  When  the  owner 
has  not  been  served  the  jurisdiction  of  the  court  to  enter  a 
decree  is  only  incidental  to  the  jurisdiction  which  it  has  ac- 
quired over  the  property  by  a  previous  seizure.  "  Its  jurisdic- 
tion in  that  respect  cannot  be  made  to  depend  upon  facts  to 
be  ascertained  after  it  has  tried  the  cause  and  rendered  the 
judgment.  If  the  judgment  be  previously  void,  it  will  not 
become  valid  by  the  subsequent  discovery  of  property  of  the 
defendant  or  by  his  subsequent  acquisition  of  it.  The  judg- 
ment, if  void  when  rendered,  will  always  remain  void ;  it  can- 
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not  occupy  the  doubtful  position  of  being  valid  if  property  is 
found,  and  void  if  there  be  none." 

Even  a  judgment  in  proceedings  strictly  in  rem  binds  only 
those  who  could  have  made  themselves  parties  to  the  proceed- 
ings, and  who  have  notice,  either  actual  or  by  the  thing  con- 
demned being  first  seized  into  the  custody  of  the  court:  The 
Mary,  9  Cranch,  126  ;  HoUingsworth  v.  Barbou,  4  Peters,  466. 
The  statute  upon  which  the  appellant  relies  does  not  author- 
ize a  seizure  of  the  property  prior  to  the  entry  of  the  decree  by 
which  it  is  proposed  to  strike  down  the  title  of  a  living  person 
and  dispose  of  his  property  as  if  he  were  dead.  The  record  of 
the  orphans'  court  does  not  indicate  that  there  was  any  seizure 
of  property  in  this  case.  The  proceeding  was  therefore  not  in 
the  nature  of  an  action  in  rem.  No  attempt  was  made  to  give 
notice  to  the  plaintiff  by  a  seizure  of  her  property,  either  actual 
or  constructive,  until  after  tlie  decree  had  been  entered,  which  if 
valid  would  have  deprived  her  of  her  estate  in  Pennsylvania. 
There  having  been  no  service  of  process  upon  the  plaintiff,  and 
the  substituted  survice  by  publication  being  such  as  has  been 
decided  by  the  court  of  last  resort  as  insufficient,  it  follows 
that  the  orphans'  court  of  Berks  county  never  acquired  juris- 
diction over  the  person  or  the  property  of  the  plaintiff.  The 
plaintiff  had  no  legal  notice  of  the  proceeding  by  which  the 
state  of  Pennsylvania  undertook  to  divest  her  title  to  her  estate 
and  give  it  to  others. 

Mr.  Justice  Gray,  in  Scott  v.  McNeal,  154  U.  S.  84,  adopted 
the  language  used  by  Judge  Choate,  in  Lavin  v.  Emigrant  In- 
dustrial Savings  Bank,  18  Blatchford,  1 :  "  It  is  not  competent 
for  a  state,  by  a  law  declaring  a  judicial  determination  that  a 
man  is  dead,  made  in  his  absence,  and  without  any  notice  to  or 
process  issued  against  him,  conclusive  for  the  purpose  of  divest- 
ing him  of  his  property  and  vesting  it  in  an  administrator,  for 
the  benefit  of  his  creditors  and  next  of  kin,  either  absolutely  or 
in  favor  of  those  who  only  innocently  deal  with  such  adminis- 
trator. .  .  .  Such  a  statutory  declaration  of  estoppel  by  a  judg- 
ment to  which  he  is  neither  party  nor  privy,  which  has  the 
immediate  effect  of  divesting  him  of  his  property,  is  a  direct 
violation  of  this  constitutional  guaranty."  The  vice  of  the  stat- 
ute is  not  in  the  form  of  the  decree  which  the  court  is  author- 
ized to  enter,  but  in  divesting  an  owner  of  his  property  by  a 
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proceeding  to  which  he  is  not  a  party  and  of  which  he  has  had 
no  notice.  We  are  of  opinion  that  the  Act  of  June  24,  1886, 
P.  L.  155,  in  so  far  as  it  authorizes  the  distribution  of  the  estate 
of  a  living  citizen  of  the  United  States,  domiciled  in  a  sister 
state,  violates  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  and  is  invalid. 
The  judgment  is  aifirmed. 


Kiskaddon,  Appellant,  v.  Dodds. 

Decedents  esUUes—Sale  of  real  estate— PaymetU  of  debts— Act  of  April  18, 
1853,  P.  Z.  503  {Price  Act). 

The  act  of  April  18,  1853  (Price  Act),  does  not  apply  to  a  case  where  a 
petition  is  filed  in  the  orphans^  court  by  an  executor  or  an  administrator 
for  an  order  of  sale  for  the  payment  of  debts.  Spencer  v.  Jennings,  114 
Pa.  619 ;   123  Pa.  184,  followed. 

DecedenCs  estates— Orphans*  court  sales— Act  of  March  29, 1832,  P.  L,  190. 

Prior  to  the  act  of  May  9,  1889,  P.  L.  182,  proceedings  in  the  orphans^ 
court,  upon  the  petition  of  an  executor  or  an  administrator  for  an  order 
of  sale  for  the  payment  of  debts  were  governed  by  the  act  of  March  29, 
1832,  which  act  merely  contemplated  a  public  and  not  a  private  sale. 

Where  an  administratrix  under  an  order  of  the  orphans^  court  sells  real 
estate,  for  the  payment  of  debts,  but  the  sale  is  not  confirmed  by  reason  of 
the  inadequacy  of  price,  and  thereafter  the  administratrix  under  an  order 
of  court  sells  at  private  sale  the  real  estate  to  the  same  bidder  at  an  ad- 
vanced price,  and  the  record  is  not  amended  so  as  to  make  it  appear  that 
the  purchaser  had  agreed  to  increase  his  bid,  and  that  the  court  had  then 
confirmed  the  sale  as  a  public  sale,  it  cannot  afterwards  be  alleged  that 
the  sale  was  other  than  a  private  sale. 

Where  land  subject  to  a  life  estate  in  decedent's  widow,  is  sold  for  the 
payment  of  debts  at  a  private  sale,  and  the  widow  does  not  die  until  six- 
teen years  after  the  sale,  one  of  the  remainder-men,  who  was  a  feme  covert, 
and  who  at  the  time  had  knowledge  of  the  sale,  but  no  actual  notice  of 
the  nature  of  the  sale  until  several  years  thereafter,  and  who  had  no  knowl- 
edge of  improvements  made  by  the  purchaser,  is  not  estopped  from  in- 
stituting a  suit  nineteen  years  after  the  sale  by  reason  of  her  conduct.  In 
such  a  case,  however,  the  title  of  the  purchaser  is  cured  by  the  Act  of 
April  4,  1901,  P.  L.  66. 

Decedents  estates— Orphans'  court  sales— Private  sale  for  payment  of 
debts— Act  of  April  4,  1901,  P.  L.  66. 

Where  upon  the  petition  of  an  administrator  a  decedent's  real  estate  is 
sold  for  the  payment  of  his  debts  in  1881,  and  thereafter  the  administrator 
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enters  adequate  security,  the  defect  in  the  title  of  the  purchaser  by  reason 
of  the  fact  that  a  private  sale  was  unauthorized  by  the  Act  of  March  29, 
1832,  is  cured  by  the  Act  of  April  4,  1901,  P.  L.  66,  validating  private 
sales  of  real  estate  made  upon  petition  of  executora  and  administrators  for 
the  payment  of  debts ;  and  this  is  the  case  although  a  suit  was  begun  by 
a  party  claiming  an  interest  in  the  real  estate  before  the  Act  of  April  4, 
1901,  was  passed. 

ComtUutional  law^SUUtUes—BelroacUve  enaclments^Acl  of  April  4, 
1901,  P.  L.  66. 

The  legislature  has  the  right  to  enact  statutes  which  reach  back  to  and 
change  or  modify  the  effect  of  prior  transactions,  provided  retrospective 
laws  are  not  forbidden,  eo  nomine,  by  the  state  constitution,  and  provided 
further  that  no  other  objection  exists  to  them  from  their  retrospective 
character. 

The  Act  of  April  4, 1901,  P.  L.  66,  validating  private  sales  of  decedent's 
real  estate  made  by  executors  or  administrators  for  the  payment  of  debts, 
although  retroactive  in  character,  is  a  proper  enactment,  and  is  constitu- 
tional. 

CkmstUtUioneU  law— Retroactive  enactments— Pendvig  legislation. 

The  legislature,  provided  it  does  not  violate  the  constitutional  prohibi- 
tions, may  pass  retrospective  laws  such  as  in  their  operation  may  affect 
suits  pending,  and  give  to  a  party  a  remedy  which  he  did  not  previously 
possess,  or  modify  an  existing  remedy,  or  remove  an  impediment  in  the 
way  of  legal  proceedings. 

Argued  May  13, 1902.  Appeal,  No.  192,  April  T.,  by  plain- 
tiff,  from  judgment  of  C.  P.  Butler  Co.,  March  T.,  1900,  No.  51, 
on  verdict  for  defendant  in  case  of  Emma  J.  Kiskaddon  y. 
Findley  B.  Dodds,  W.  M.  Starr,  Peter  Christie,  trading  as 
Starr  &  Company,  and  Thomas  W.  Phillips.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Ejectment  for  land  in  Penn  township.      Before  Whitb,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 
The  court  gave  binding  instructions  for  defendant. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  de- 
fendant. 
# 
W,  H.  Martin^  for  appellant. — The  sale  was  a  private  sale, 
and  Dodds  took  no  title  :  Jacoby  v.  McMahon,  174  Pa.  133. 
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The  Act  of  AprU  4,  1901,  P.  L.  66,  is  unconstitutional: 
Fetter  v.  WUt,  46  Pa.  460 ;  Craig  v.  Kline,  65  Pa.  399 ;  White 
▼.  Riggs,  27  Me.  114 ;  Cottle's  Appeal,  5  Pick.  (Mass.)  483 ; 
Sigoumey  v.  Sibley,  21  Pick.  (Mass.)  101 ;  Gay  v.  Minot,  3  Cush. 
(Mass.)  352 ;  Peters  v.  Peters,  8  Cush.  (Mass.)  529 ;  Bloom 
V.  Burdick,  1  HiU  (N.  Y.),  130 ;  Peoples  v.  Corliss,  1  Sandf. 
(N.  Y.)  228;  Hendrick  v.  Cleaveland,  2  Vt.  829;  Wattles  v. 
Hyde,  9  Conn.  10;  Babbitt  v.  Doe,  4  Ind.  355;  Health  v. 
Wells,  5  Pick.  (Mass.)  140 ;  Brodess  v.  Thompson,  2  Harr.  & 
GUI,  120;  Clapp  v.  Beardsley,  1  Aik.  (Vt.)  168;  Corwin  v. 
Merritt,  3  Barb.  (N.  Y.)  341 ;  Atkins  v.  Kinnan,  20  Wend. 
(N.  Y.)  241 ;  Clark  v.  Thompson,  47  lU.  25. 

If  there  was  a  want  of  jurisdiction  to  pronounce  the  judg- 
ment or  decree,  or  to  make  the  order  or  license  of  sale,  no  sub- 
sequent legislative  validation  can  give  validity  to  the  same  in 
the  least  degree :  Finlayson  v.  Peterson,  5  N.  Dak.  587  (67 
N.  W.  Repr.  953) ;  Perry  v.  Adams,  98  N.  C.  167 ;  Roche  v. 
Waters,  72  Md.  264 ;  Harrison  v.  Harrison,  106  N.  C.  282 ; 
Pryor  v.  Downey,  50  Cal.  388 ;  Hart  v.  Henderson,  17  Mich. 
218 ;  Hopkins  v.  Mason,  61  Barb.  (N.  Y.)  469. 

Legislative  enactments  providing  for  the  arbitrary  and  in- 
voluntary transfer  of  the  property  of  one  person  to  another 
without  due  process  of  law,  whether  with  or  without  compen- 
sation therefor,  are  a  flagrant  violation  of  fundamental  law, 
and  possess  not  the  least  pretext  of  validity :  Gilman  v.  Tucker, 
128  N.  Y.  190 ;  Maxwell  v.  Grace,  85  Ala.  377  (5  So.  Repr. 
319) ;  Cromwell  v.  MacLean,  123  N.  Y.  474 ;  Embury  v.  Con- 
ner, 3  N.  Y.  511 ;  Louisville  School  Board  v.  Kentucky  Bank, 
86  Ky.  150;  Weltzer  v.  Kelly,  83  Ala.  440  (3  So.  Repr.  747) ; 
Palairet's  Appeal,  67  Pa.  479 ;  York  v.  Texas,  137  U.  S.  15 ; 
Norman  v.  Heist,  5  W.  &  S.  171 ;  Greenough  v.  Greenough, 
11  Pa.  489 ;  DeChastellux  v.  Fairchild,  15  Pa.  18 ;  Baggs's 
Appeal,  43  Pa.  512 ;  Schafer  v.  Eneu,  54  Pa.  304 ;  Shonk  v. 
Brown,  61  Pa.  320 ;  Richards  v.  Rote,  68  Pa.  255. 

The  operation  of  curative  statutes  does  not  extend  to  cases 
where  the  proceedings  involved  were  anterior  to  the  enactment 
of  the  statute,  hence  a  retroactive  statute  cannot  affect  a  pend- 
ing cause.  This  has  been  expressly  held  by  the  following  cases : 
Marion  Co.  v.  Louisville  &  Nashville  Railway  Co.,  91  Ky.  888 ; 
Thweatt  v.  Bank  of  Hopkinsville,  81  Ky.  1 ;  Mayor  v.  Horn, 
Vol.  XXI— 28 
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26  Md.  194;  GUman  v.  Tucker,  128  N.  Y.  190;  Adams  v. 
Pamer,  51  Me.  480. 

T.  C.  Campbell^  with  him  C.  Walker  and  W.  D.  Brandon^  for 
appellees. — A  moral  obligation  exists  to  confer  this  tide.  No 
one  has  a  vested  right  to  do  wrong :  Satterlee  v.  Matthewson, 
16  S.  &  R.  191 ;  Finlayson  v.  Peterson,  6  N.  Dak.  487  (67  N. 
W.  Repr.  953) ;  Foster  v.  Essex  Bank,  16  Mass.  245;  Lyco- 
ming V.  Union,  15  Pa.  166. 

The  orphans'  court  had  jurisdiction :  Lair  v.  Hunsicker,  28 
Pa.  115  ;  McPherson  v.  Cunliff,  11  S.  &  R.  422 ;  Grier's  App., 
101  Pa.  412;  Smith  v.  WUdman,  178  Pa.  245. 

The  plaintiff  as  heir  at  law  of  John  Martin  had,  as  against 
his  creditors,  no  such  vested  rights  in  his  property  as  would 
render  a  cui-ative  act  unconstitutional :  Wilkinson  v.  Leland, 
2  Peters,  627  ;  Lane  v.  Nelson,  79  Pa.  407  ;  Weed  v.  Donovan, 
114  Mass.  181. 

That  the  act  was  passed  after  the  bringing  of  this  suit  is  no 
reason  why  it  should  be  held  to  be  unconstitutional :  Windsor 
V.  Des  Moines,  110  Pa.  175  ;  Mechanics',  etc..  Bank  v.  Allen,  28 
Conn.  97  ;  Hepburr  v.  Curts.  7  Watts,  800  ;  Schenley  v-  Com., 
86  Pa.  29. 

Under  the  facts  the  want  of  authority  in  the  orphans'  court  to 
approve  the  sale  should  not  be  taken  advantage  of  at  this  time : 
Miller  v.  Spear,  21  W.  N.  C.  554  ;  Jacoby  v.  McMahon,  189  Pa. 
1;  McPherson  v.  Cunliff,  11  S.  &  R.  422. 

In  substance,  if  not  in  form,  the  orphans'  court  sale  to  Dodds 
was  a  public  one,  the  bid  of  9^2,000  being  merely  a  private 
agreement  to  increase  his  previous  public  bid  of  W,700  :  Texas 
V.  Hardenberg,  10  Wall.  68 ;  Gwinn  v.  Lee,  6  Pa.  Superior  Ct. 
646 ;  Hudson  v.  Barrett,  1  Pars.  421 ;  Weigle  v.  Mercer,  1  Pa. 
Superior  Ct.  490. 

While  we  contend  that  the  plaintiff  ought  not  to  recover  by 
reason  of  the  equities  in  the  defendant,  although  the  ground 
therefor  may  not  amount  to  an  equitable  estoppel,  yet  we  also 
contend  that  under  the  proofs  in  the  case  the  plaintiff  is  es- 
topped, though  she  be  a  married  woman  :  Grim's  App.,  105  Pa. 
875 ;  Horner  v.  Hasbrouck,  41  Pa.  169. 

Though  the  circumstances  in  this  case  may  not  amount  to  a 
technic^  estoppel,  yet  they  are  entitled  in  equity  to  oonsidera- 


Digitized  by  VjOOQIC 


KISKADDON,  Appellant,  v.  DODDS.  355 

851,  (1902).]  Arguments— Opinion  of  the  Court. 

tion:  Pollard  v.  ShaflFer,  1  Dallas,  210;  Wikoff  v.  Coxe,  1 
Yeates,  363;  Church  v.  Ruland,  64  Pa.  482;  Jordan  v.  Cooper, 
3S.  &  R.  578;  Lehr  v.  Beaver,  8  W.  &  S.  106;  Murray  v. 
Williamson,  3  Binn.  135;  Smith  v.  Wildman,  178  Pa.  246; 
Menges  v.  Dentler,  33  Pa.  495. 

Opinion  by  Rice,  P.  J.,  October  13, 1902 : 

John  Martin  died  on  August  29,  1879,  seized  of  a  property 
in  the  borough  of  Butler,  on  which  he  resided,  and  also  of  a 
farm  in  the  township  of  Penn.  The  latter  he  devised  to  his 
wife  for  life,  or  during  widowhood,  and  at  her  death  to  his 
children  then  living  and  the  issue  of  any  who  might  not  be 
living  at  her  death.  He  directed  his  executors  to  sell  the 
former  and  to  apply  the  surplus  remaining  after  payment  of  his 
debts  to  the  improvement  of  the  farm. 

The  widow  died  on  October  25,  1897,  and  on  February  18, 
1900,  the  plaintiff,  one  of  the  six  children  of  the  testator, 
brought  this  action  of  ejectment,  in  which  she  claimed  to  re- 
cover an  undivided  one-sixth  part  of  the  farm. 

The  facts  upon  which  the  defense  rested  are  as  follows : 

Upon  February  5, 1881,  the  widow,  as  sole  acting  executrix, 
presented  her  petition  to  the  orphans'  court,  reciting  that  she 
had,  without  success,  offered  the  town  property  at  both  public 
and  private  sale,  and  had  no  prospect  of  sale  within  a  reason- 
able time,  that  the  personal  estate  of  the  testator  was  insuffi- 
cient for  the  payment  of  his  debts,  it  having  all  been  taken  by 
the  widow,  as  would  appear  by  a  true  and  conscionable  ap- 
praisement thereof  filed  in  the  clerk's  office,  and  praying  the 
court  to  order  the  sale  of  the  farm  property  for  the  payment  of 
debts.  There  were  attached  to  the  petition  as  exhibits,  a  copy 
of  the  will,  a  precise  description  of  the  farm  property  and  a 
schedule  of  debts.  We  have  referred  to  these  details  because 
that  seemed  to  be  the  best  mode  of  answering  the  criticisms  of 
the  petition  made  by  the  appellant's  counsel.  We  can  discover 
in  it  no  defect  in  form  or  substance  which  could  be  taken  ad- 
vantage of  in  any  collateral  proceeding  to  invalidate  the  decree 
made  thereon. 

Upon  the  same  day,  the  court  ordered  that  the  executrix 
raise  die  sum  of  $2,600  by  a  sale  of  the  farm,  and  that  she  give 
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bond  with  surety  in  double  the  amount  of  any  sale  conditioned 
according  to  the  act  of  assembly. 

Upon  March  14,  1881,  she  made  return  that  she  had  duly 
advertised  the  land  for  sale  on  March  1,  on  the  premises  and 
from  thence  adjourned  the  sale  to  March  7  at  the  courthouse, 
and  then  to  March  8,  at  the  same  place,  where  it  was  bid  up  to 
$1,700  by  F.  Dodds,  who  was  the  highest  bidder,  but  that  she 
believed  the  price  bid  was  insufficient,  and  asked  leave  to  re- 
port the  property  unsold  for  want  of  bidders.  Upon  the  same 
day  the  court  confirmed  the  report  and  ordered  it  to  be  filed. 

Two  days  later  she  presented  a  further  petition  reciting  her 
former  petition,  the  order  to  sell  made  thereon  and  her  report, 
and  alleging  that  the  same  necessity  to  sell  still  existed,  that  a 
better  sale  could  be  made  privately  than  by  public  outcry,  and 
that  she  had  agreed  to  sell  the  farm,  subject  to  the  approval  of 
the  court,  to  Finley  B.  Dodds  (shown  by  the  testimony  in  this 
case  to  be  the  same  person  who  had  made  the  bid  of  $1,700  at 
the  public  outcry),  for  $2,000,  one  half  to  be  paid  April  1, 1881, 
and  the  balance  in  two  equal  annual  payments  with  interest ; 
that  this  was  an  advance  of  $300  over  the  sum  bid  at  the  pub- 
lic outcry,  that  it  was  a  fair  price,  and  the  best  that  could  be 
obtained  under  the  circumstances.  She  therefore  prayed  the 
court  to  approve,  ratify  and  confirm  the  sale,  "  with  the  same 
eflfect  as  if  a  decree  for  the  sale  thereof  had  preceded."  At- 
tached to  this  petition  was  a  copy  of  the  agreement  with 
Dodds,  together  with  his  affidavit  setting  forth  that  he  was 
ready  and  willing  to  comply  with  his  agreement  whenever  a 
valid  deed  should  be  executed  and  delivered  to  him. 

Thereupon  the  court  made  the  following  decree:  "Now, 
March  16,  1881,  the  within  petition  was  presented  and  read, 
and  on  due  consideration,  being  satisfied  that  the  facts  therein 
alleged  are  true,  the  court  approves,  .ratifies  and  confirms  said 
sale  with  same  effect  as  if  a  decree  for  the  sale  thereof  had 
preceded,  and  direct  the  petitioners  to  execute  a  deed  for  said 
farm  to  the  purchaser  on  his  compliance  with  the  terms  of 
sale,  she  first  to  give  bond  with  surety  to  be  approved  by  the 
court  in  $4,000,  conditioned  according  to  law." 

Pursuant  to  this  decree  the  executrix  gave  bond,  which  was 
duly  approved  and  filed,  and  executed  and  delivered  a  deed  to 
Dodds  dated  March  28,  1881.     He  complied  with  the  agree- 
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ment  as  to  the  payment  of  the  purchase  money,  the  judgment 
given  for  the  deferred  payments  being  satisfied  in  full  on 
April  9, 1883.  The  uncontradicted  testimony  of  several  wit- 
nesses is  to  the  effect  that  $2,000  was  a  full  and  fair  price  for 
the  land  at  the  time  of  the  sale.  It  further  appears  that  the 
executrix  duly  accounted  for  the  purchase  money  and  interest 
and  applied  the  same  to  the  payment  of  debts  and  the  expenses 
of  administration,  and  that  by  her  final  account,  confirmed  ab- 
solutely January  1,  1886,  there  was  a  balance  due  her  of 
$380.03.  Subsequently,  by  virtue  of  the  power  contained  in 
the  will,  she  sold  the  town  property  for  the  payment  of  this 
balance  and  other  debts. 

Dodds  took  possession  of  the  farm  about  the  time  of  his 
purchase,  and  between  that  time  and  1893,  according  to  his 
testimony,  expended  in  the  neighborhood  of  $4,000  for  im- 
provements, consisting  of  a  house,  a  bank  barn  and  other 
buildings,  built  fences  and  otherwise  improved  the  land.  Dur- 
ing the  whole  of  this  time  the  plaintiff  lived  at  Freepoit,  some 
twenty  miles  distant,  but  on  several  occasions  visited  in  the 
neighborhood.  She  admits  that  she  learned  of  the  sale  to 
Dodds  about  the  time  it  was  made,  possibly  within  three 
months  thereafter,  and  that  she  was  advised  by  her  attorney 
as  early  as  1885  that  she  still  had  an  interest  in  the  land,  and 
yet  it  was  not  until  a  short  time  before  the  suit  was  brought, 
which  was  in  February,  1900,  that  she  gave  Dodds  %py  notice 
whatever  of  her  claim.  The  court  gave  binding  instructions 
in  favor  of  the  defendants. 

Prior  to  the  Act  of  May  9,  1889,  P.  L.  182,  proceedings  in 
the  orphans'  court,  upon  the  petition  of  an  executor,  or  admin- 
istrator for  an  order  of  sale  for  the  payment  of  debts  merely, 
were  governed  by  the  act  of  March  29,  1832,  which  in  the 
54th  section  provided,  that  ^^  public  notice  of  such  sale  shall  be 
given  by  the  executor,  administrator  or  guardian,  as  the  case 
may  be,  at  least  twenty  days  before  the  day  appointed  there- 
for, by  advertisement  in  at  least  one  newspaper,"  and  by  hand- 
bills. The  act  clearly  contemplated  a  public  sale.  True,  the 
first  paragraph  of  the  syllabus  in  Hower's  Appeal,  55  Pa.  337 
(1867),  would  seem  to  show  that  a  private  sale  might  be  sus- 
tained under  the  Price  Act  upon  such  a  petition  as  was  pre- 
sented in  this  case.     It  reads :  '*  That  there  are  debts  not  of 
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record  against  a  decedent  and  his  personal  estate  is  insufficient 
to  pay  them,  are  sufficient  grounds  to  decree  a  sale  of  his  land, 
under  the  act  of  April  18, 1853  (Price  Act),  to  pay  his  debts." 
But  the  reporter  went  further  than  the  case  required ;  and  in 
Spencer  v.  Jennings,  114  Pa.  619,  decided  in  1887,  it  was  dis 
tinctly  held  that  the  act  of  1858  does  not  apply  where  the  pe- 
tition is  by  an  executor  or  administrator  for  an  order  of  sale  for 
payment  of  debts. 

Upon  the  reargument  of  the  case  in  1888,  it  was  asserted  by 
counsel  that  since  the  act  of  1853  private  sales  by  administra- 
tors for  payment  of  debts  were  almost  innumerable,  and  that  the 
practice  had  been  supposed  to  be  sanctioned  by  what  was  said 
in  Hower's  Appeal,  supra,  and  Grenawalt's  Appeal,  37  Pa.  95, 
but  the  court,  after  full  reconsideration  of  the  question,  adhered 
to  its  former  ruling  (Spencer  v.  Jennings,  123  Pa.  184),  and  re- 
affirmed it  in  Jacoby  v.  McMahon,  174  Pa.  133 ;  189  Pa.  1.  It 
follows,  that,  whatever  misapprehension  of  the  scope  of  the  act 
of  1853  there  may  have  existed  prior  to  the  decision  in  Spencer 
V.  Jennings,  that  act  cannot  be  invoked  in  aid  of  the  proceed- 
ings in  this  case. 

But  it  is  argued  with  much  plausibility  that  after  the  executrix 
made  return  that  she  had  not  received  a  sufficient  bid  at  the 
public  sale,  and  after  the  bid  had  been  increased  privately  by 
Dodds,  the  court  might  have  permitted  an  amendment  of  the 
return  se|^ing  forth  that  he  had  agreed  to  increase  his  bid,  and 
then  confirmed  the  sale  as  a  public  sale.  Granting  for  the 
sake  of  the  argument  only  that  this  might  have  been  done,  the 
&ct  remains  that  it  was  not  done ;  and  in  determining  whether 
this  was  a.  public  or  a  private  sale,  we  must  take  the  record  as 
we  find  it.  We  cannot  see  that  the  legal  effect  of  the  record  is 
different  because  the  increased  price  was  offered  by  a  former 
bidder  and  not  by  a  new  bidder,  as  was  the  case  in  Jacoby  v. 
McMahon,  supra.  We  assume  that  in  ihis  collateral  proceed- 
ing, in  which  we  are  asked  to  treat  as  a  nullity  a  decree  that 
has  been  fully  carried  into  effect  by  the  delivery  of  a  deed  and 
pa}rment  of  the  purchase  money,  and  has  stood  unimpeached 
for  nineteen  years,  we  have  a  right  to  look  into  the  whole 
record  (West  v.  Cochran,  104  Pa.  482),  and  that  it  is  our  duty 
to  give  it,  as  a  connected  whole,  every  reasonable  intendment 
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in  favor  of  the  purchaser's  title ;  but  even  so,  we  must  still  con- 
clude that  the  sale  confirmed  by  the  court  was  a  private  sale. 

It  is  further  urged  that  under  the  facts,  even  in  the  absence 
of  the  curative  act  to  which  we  shall  refer  hereafter,  the  want 
of  authority  in  the  orphans'  court  to  approve  the  sale,  cannot 
be  taken  advantage  of  by  the  plaintiff  at  this  time.  Let  us 
look  a  little  more  closely  at  the  facts  pertinent  to  this  question. 
The  plaintiff  admits  that  she  learned  of  the  sale  to  Dodds, 
probably  within  thi*ee  months  after  it  was  made,  but  she  does 
not  admit,  and  there  is  no  direct  testimony,  that  she  had  actual 
notice  of  the  nature  of  the  sale,  or  of  the  defect  in  the  pur- 
chase title  until  1885.  At  that  time  he  had  paid  all  of  the 
purchase  money.  She  further  testifies  that  she  did  not  know 
of  the  improvements  made  by  him  until  after  they  wei*e  made. 
She  was  a  feme  covert ;  moreover,  the  life  estate  of  her  mother 
in  the  land  was  not  terminated  until  October,  1897.  By  keep- 
ing silent  during  all  these  years  concerning  a  claim  which  she 
intended  to  assert  upon  her  mother's  death,  she  did  not  exhibit 
that  zealous  regard  for  the  rights  of  others  which  calls  for  com- 
mendation ;  but  we  cannot  say  that  binding  instructions  for  the 
defendants  can  be  sustained'  upon  the  ground  that  she  was 
estopped  by  her  conduct  to  take  advantage  of  the  defect  in  the 
orphans'  court  proceedings. 

We  come  then  to  the  Act  of  April  4,  1901,  P.  L.  66,  which 
provides  as  follows :  "  That  all  private  sales  of  real  estate  of 
decedents,  heretofore  made  under  and  by  virtue  of  decrees  of 
orphans'  courts  upon  petition  of  executors  or  administrators 
for  payment  of  debts  of  such  decedent,  respectively,  shall  and 
the  same  are  hereby  declared  to  be  valid  and  effectual  to  vest  in 
the  purchasers  the  title  of  such  decedents  in  the  real  estate  so 
decreed  to  be  sold.  Provided,  that  adequate  security,  condi- 
tioned for  the  faithful  application  of  the  purchase  money,  shall 
have  been  given  by  such  executors  or  administrators,  as  the 
case  may  be,  in  accordance  with  such  decrees :  Provided,  fur- 
ther, that  this  act  shall  not  apply  to  any  case  heretofore  judi- 
cially adjudicated."  This  case  is  clearly  within  the  terms  of  the 
act.  Not  only  was  security  given  but  the  condition  of  the  bond 
was  fully  complied  with  by  the  actual  application  of  the  pur- 
chase money  to  the  payment  of  debts.  The  additional  circum- 
stance that  the  sale  of  the  farm  and  the  appropriation  of  the 
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purchase  money  to  the  payment  of  debts  went  in  relief  of  the 
town  property  in  which  the  plaintiff  had  an  interest,  was  al- 
luded to  upon  the  argument  as  strengthening  the  defendant's 
position  ;  but  we  do  not  regard  this  as  important  in  determin- 
ing the  effect  of  the  act  of  1901,  and  its  validity  as  applied  to 
the  case  in  hand. 

It  seems  needless  to  cite  authorities  for  the  proposition  that 
in  our  jurisprudence  lands  of  a  decedent,  like  his  goods,  are 
assets  for  the  payment  of  his  debts.  "  When  a  man  dies  in 
Pennsylvania,  his  estate,  real  and  personal,  comes  within  the 
jurisdiction  of  the  orphans'  court,  to  be  administered,  first  of 
all,  for  the  benefit  of  creditors,  and  next  for  legatees,  devisees 
and  heirs:"  Horner  v.  Hasbrouck,  41  Pa.  169.  When  on 
February  5, 1881,  the  executrix  presented  her  petition  to  the 
orphans'  court,  showing  that  the  personal  estate  was  insufficient 
to  pay  the  decedent's  debts,  and  in  other  respects  complying 
substantially  with  the  statutory  requirements,  and  praying  for 
an  order  to  make  sale  of  his  real  estate,  tlie  jurisdiction  of  the 
court  attached  in  form  to  the  described  real  estate,  and  pursuant 
to  its  decree  a  sale  was  made  for  a  full  and  fair  price  which  the 
court  ratified  and  approved.  The  defect  in  the  proceedings, 
by  which  the  conversion  of  the  land  into  money  was  consum- 
mated, consisted,  not  in  the  want  of  power  or  jurisdiction  in 
the  orphans'  court  to  decree  a  sale  of  the  testator's  real  estate 
for  the  payment  of  debts,  as  was  held  to  be  the  case  in  Smith 
V.  Wildman,  178  Pa.  245,  nor  in  the  petition  by  which  the 
exercise  of  this  power  was  invoked,  nor  in  the  security  required 
and  given  for  the  faithful  application  of  the  money,  but  in  the 
mode  of  sale.  The  act  of  1901  operates  retroactively  to  cure 
this  defect  in  the  defendant's  title  and  thus  to  protect  him  in 
the  enjoyment  of  property  to  which  in  morals  he  had  a  good 
title  before.  There  is  no  doubt  of  the  right  of  the  legislature 
to  pass  statutes  which  reach  back  to  and  change  or  modify  the 
effect  of  prior  transactions,  provided  retrospective  laws  are 
not  forbidden,  eo  nomine,  by  the  state  constitution,  and  pro- 
vided further  that  no  other  objection  exists  to  them  than  their 
retrospective  character :  Cooley's  Const.  Law,  *369.  This  doc- 
trine has  been  recognized  in  numerous  Pennsylvania  decisions 
to  which  it  is  unnecessary  to  refer.  Apart  from  its  retro- 
spective character,  the  only  objection  to  the  act  of  1901,  as  ap- 
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plied  to  the  case  we  have  before  us,  is,  that  it  deprived  the 
plaintiff  of  the  right  to  take  advantage  of  a  defect  in  the  pro- 
ceedings, an  irregularity  which  in  no  way  injured  her,  and 
thereby  obtain  the  possession  of  properly  to  which,  in  foro 
conscientiae,  she  can  lay  no  just  claim.  But  her  right  was  no 
more  sacred  than  that  of  a  married  woman  to  take  advantage 
of  a  defect  in  the  acknowledgment  of  her  deed,  as  to  which 
curative  acts  have  been  passed,  and  held  to  be  constitutional. 
See  N.  Y.,  etc..  Land  Company  v.  Weidner,  169  Pa.  359,  and 
cases  there  cited.  Other  instances  where  curative  legislation 
has  been  held  valid  are  referred  to  in  Lycoming  v.  Union,  15  Pa. 
166, 171,  and  Grim  v.  Weissenberg  School  District,  57  Pa.  433. 
In  some  cases  the  broad  doctrine  is  asserted  that  in  the  nature  of 
things  there  can  be  no  vested  right  to  violate  a  moral  duty  or  to 
resist  the  performance  of  a  moral  obligation.  In  others  it  is  con- 
ceded that  the  acts  divested  vested  rights,  but  being  within  the 
legitimate  scope  of  legislative  power  were  not  invalid.  In  the 
case  last  cited,  Sharswood,  J.,  said :  '*  All  acts  curing  irregu- 
larities in  legal  proceedings,  necessarily  divest  vested  rights  of 
the  parties  by  closing  the  mouths  of  those  who  could  otherwise 
avail  themselves  of  such  irregularities  to  escape  from  the  ful- 
fillment of  what  is  a  moral  obligation ;  and,  but  for  the  irregu- 
larity would  be  a  legal  liability.  So  wherever  formal  defects 
in  the  execution  or  acknowledgment  of  deeds,  mortgages  or 
other  conveyances,  are  remedied  by  legislation,  those  who 
might  have  pleaded  and  relied  on  such  defects  are  debarred  of 
that  which  would  otherwise  have  been  a  legal  vested  right. 
To  deny  the  validity  of  such  laws  would  be  to  run  the  plough- 
share through  hundreds  of  titles  which  are  founded  and  repose 
in  security  upon  them."  But  the  case  most  closely  analogous 
to  the  present  is  Lane  v.  Nelson,  79  Pa.  407,  and  we  feel  war- 
ranted in  referring  to  it  at  length. 

There  letters  of  administration  upon  the  estate  of  John  Nelson 
were  duly  granted  in  Jefferson  county ;  the  administrator  ap- 
plied to  the  orphans'  court  of  that  county  for  an  order  of  sale 
of  lands,  described  as  being  in  Jefferson  and  Clearfield  counties, 
for  pajrment  of  debts  ;  the  order  was  issued,  the  land  sold,  sale 
confirmed  by  the  court,  the  purchase  money  paid  to  the  admin- 
istrator, and  appropriated  to  the  payment  of  debts.  It  was  after- 
wards discovered  that  the  land  in  controversy  was  entirely  in 
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Clearfield  county.  After  an  ejectment  brought  by  the  heirs  of 
Nelson  against  those  claiming  under  the  purchaser,  an  act  was 
passed — in  1873  when  special  legislation  was  not  forbidden  by 
the  constitution — in  which  it  was  declared  that  the  sale  "  be  and 
the  same  is  hereby  ratified  and  confirmed,  and  the  same  shall 
be  taken,  deemed  and  held  to  be  a  yalid  and  effectual  sale  and 
to  have  like  force  and  effect  as  if  the  said  real  estate  when  sold 
was  situated  in  the  county  of  Jefferson,  and  all  proceedings 
therefor  had  been  found  regular  and  in  accordance  with  the 
statutes  in  such  case  made  and  provided."  It  was  held,  re- 
versing the  court  below,  that  the  act  was  constitutional  and 
the  purchaser's  title  thereby  validated.  In  tliat  case,  as  in 
this,  the  order  of  sale  was  made  by  the  court  having  jurisdic- 
tion of  the  accounts  of  the  executor  or  administrator,  it  was 
made  for  the  payment  of  debts  upon  a  proper  petition  and  the 
money  was  so  applied,  but  there  was  a  defect  in  the  proceed- 
ings resulting  from  the  failure  of  the  court  to  pursue  strictly 
the  provisions  of  the  act  of  1832,  which,  if  not  remedied,  the 
heirs  had  a  legal  right  to  take  advantage  of  and  thereby  recover 
the  land  from  the  purchaser.  In  the  course  of  the  opinion  the 
court  drew  a  distinction  between  a  retroactive  statute  passed 
to  render  valid  judicial  proceedings  which  were  utterly  void 
for  want  of  juiisdiction,  and  a  retroactive  statute  applying  to 
cases  where  the  jurisdiction  has  attached,  and  there  has  been  a 
formal  defect  in  the  proceedings,  where  the  equity  of  the  party 
is  complete,  and  all  that  is  wanted  is  legal  form,  and  held  that 
the  case  belonged  to  the  latter  class,  and,  therefore,  it  was 
"  within  the  recognized  power  of  the  legislature  to  correct  such 
defect  and  to  provide  a  remedy  for  the  legal  right."  There  is 
equal  reason  for  holding  that  the  case  in  hand  belongs  to  the 
same  class.  We  conclude  the  discussion  by  quoting  at  length 
from  the  opinion  of  Paxson,  J. :  "  We  have  here  the  case  of 
a  defect  in  a  judicial  proceeding  in  a  case  in  which  the  court 
had  juiisdiction,  with  a  complete  equitable  right  in  the  pur- 
chaser at  the  orphans'  court  sale,  but  without  any  legal  form 
or  remedy  by  which  such  right  may  be  asserted  and  sustained. 
The  act  of  assembly  does  no  more  than  provide  such  legal 
remedy.  It  interferes  with  no  man's  right.  It  does  not  take 
the  property  of  one  person  and  give  it  to  another.  It  is  true, 
it  does  prevent  the  plaintiffs  below  from  wresting  property  for 
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whioh  they  have  paid  nothing  from  the  hands  of  honest  holders 
who  have  paid  full  value.  The  plaintiffs  are  mere  volunteers. 
It  is  true  that  upon  the  death  of  John  Nelson  his  real  estate 
descended  to  and  vested  in  his  heirs.  But  it  vested  in  them 
suhject  to  the  payment  of  his  debts.  It  was  sold  under  the 
authority  of  a  judicial  decree  for  that  purpose  ;  that  the  pro- 
ceedings wero  technically  defective  and  have  been  validated  by 
a  legislative  enactment  works  no  injustice  to  any  of  the  heirs 
at  law  of  John  Nelson."  If  the  names  of  the  parties  be 
changed  this  language  fits  the  case  as  if  it  had  been  in  view 
when  it  was  written.  We  can  add  nothing  further  to  the  dis- 
cussion. Our  conclusion  is,  that  the  act  of  1901,  as  applied  to 
a  case  where  the  sole  objection  is  that  the  sale  approved  by  the 
couit  was  a  private  sale,  is  not  unconstitutional. 

The  case  of  Lane  v.  Nelson  is  also  authority  for  holding 
that  the  mere  fact  that  the  plaintiff  had  brought  suit  before 
the  passage  of  the  act  of  1901  does  not  prevent  its  operation 
upon  the  sale  in  question.  "The  legislature,  provided  it  does 
not  violate  the  constitutional  prohibitions,  may  pass  retrospec- 
tive laws,  such  as  in  their  operation  may  affect  suits  pending, 
and  give  to  a  party  a  remedy  which  he  did  not  previously  pos- 
sess, or  modify  an  existing  remedy,  or  remove  an  impediment 
in  the  way  of  legal  proceedings  : "  Hepburn  v.  Curts,  7  Watts, 
800.  This  doctrine  has  been  recognized  in  numerous  cases, 
amongst  which  may  be  mentioned  Schenley  v.  Commonwealth, 
36  Pa.  29,  and  Grim  v.  Weissenberg  School  District,  67  Pa.  433. 
In  the  case  last  cited  an  illegal  tax  had  been  collected,  under 
protest ;  after  the  party  had  brought  suit  to  recover  it  back  an 
act  legalizing  the  tax  was  passed,  and  it  was  held  that  the  act 
defeated  the  cause  of  action  and  was  not  unconstitutional, 
even  as  applied  to  pending  actions.  "  In  the  cases  in  which 
the  constitutional  power  of  the  legislature  to  modify,  enlarge, 
or  repeal  existing  remedies,  and  to  remove  legal  impediments 
in  the  way  of  recovery,  even  when  pending  in  a  court  of  error, 
has  been  recognized,  the  right  to  costs  has  never  been  supposed 
to  interpose  an  obstacle." 

Judgment  affirmed. 
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MacDonald  v,  O'Neil,  Appellant. 

Oil  arid  gas  lease^Assignment  of  lease — Liability  of  assignee  for  royal* 
ties. 

The  assignee  for  the  lease  of  land  for  oil  or  gas  production  is  liable  to 
the  lessor  for  the  payment  of  all  rent  or  royalties  which  accrue  while  he 
holds  an  assignment  of  the  lease. 

A  lessee  in  an  oil  lease  will  not  be  permitted  during  his  possession  and 
beneficial  enjoyment  of  the  leased  premises,  to  allege  in  defense  to  an  ac- 
tion for  the  stipulated  rent  that  the  lessor  under  whom  he  entered  had  not 
title  at  the  time  of  his  entry. 

Where  oil  land  is  sold  for  taxes,  and  before  the  expiration  of  the  period 
for  redemption,  the  owner  executes  an  oil  lease,  and  thereafter  another 
person  purchases  and  takes  title  to  the  land  by  deeds  from  the  purchasers 
at  the  tax  sale,  which  deeds  are  made  subject  to  the  oil  lease,  and  such 
person  then  takes  an  assignment  of  the  oil  lease,  he  cannot  set  up  the  title 
to  the  land  which  he  has  obtained  by  the  deeds,  against  the  lessor  in  an 
action  for  royalties  under  the  lease. 

Letters  of  attorney— Special  power— Principal  and  agent. 

Letters  of  attorney  are  strictly  interpreted  and  the  authority  is  never 
extended  beyond  that  which  is  given  in  terms,  or  that  which  is  necessary 
and  proper  for  caiTying  the  authority  so  given  into  full  effect. 

A  letter  of  attorney  to  execute  an  oil  lease  will  not  be  extended  so  as  to 
include  authority  to  the  attorney  to  bind  his  principal  by  a  recognition  of 
an  outstanding  title  asserted  by  a  third  person. 

A  special  power  must  be  strictly  pursued,  and  whoever  deals  with  an 
agent  constituted  for  a  special  purpose  deals  at  his  peril  when  the  agent 
passes  the  precise  limits  of  his  power. 

Argued  May  21,  1902.  Appeal,  No.  16,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Warren  Co.,  June  T.,  1900, 
No.  48,  on  verdict  for  plaintiff  in  case  of  Earle  V.  MacDonald, 
Administrator  of  Sarah  Kramer,  Deceased,  v.  William  O'Neil. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.     Affirmed. 

Trespass  for  royalties  under  an  oil  lease. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  f  134.68.     Defendant 
appealed. 

Urrors  asiiffned  were  the  refusal  to  admit  in  evidence  the 
various  papers  i-eferred  to  in  the  opinion  of  the  Superior  Court. 
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H.  H.  Beshlin^lov  appellant,  cited:  Heckert  v.  McKee,  5 
Watts,  385 ;  Newell  v.  Gibbe,  1  W.  &.  S.  496  ;  Hill  v.  Miller, 
6  S.  &  R.  355. 

Jamen  0.  Parmlee^  with  him  Edward  Lind9ey^  for  appellee, 
cited :  Hamilton  v.  Pittock,  158  Pa.  457 ;  Trabue  v.  Raniage, 
80  Ky.  323 ;  Mefford  v.  Franklin  County,  22  Ky.  Law  Repr. 
833  (5  S.  W.  Repr.  993) ;  Norton  v.  Sanders,  1  Dana,  14 ; 
Campbell  v.  Foster  Home  Association,  163  Pa.  609. 

Opinion  by  Rice,  P.  J.,  October  13, 1902: 

This  was  an  action  of  assumpsit  to  recover  rent  or  royalty 
accruing  under  a  certain  oil  lease,  executed  on  November  11, 
1885,  between  Sarah  Kramer,  the  decedent,  by  her  attorney  in 
fact  T.  W.  Kramer,  and  others,  lessors,  and  Edward  O'Donnel 
and  Howard  Thompson,  lessees.  The  plaintiff  showed  the  fol- 
lowing assignments  of  this  lease,  all  of  which  were  recorded : 
January  26,  1886,  O'Donnel  and  Thompson  to  John  Lammers; 
December  14,  1887,  John  Lammers  to  David  Ridelsperger ; 
May  27,  1891,  David  Ridelsperger  to  Crew  Levick  Company  ; 
August  27, 1894,  Crew  Levick  Company  to  William  O'Neil,  this 
defendant.  The  plaintiff's  claim  was  for  the  decedent*s  share 
of  the  royalty  from  the  date  of  the  assignment  to  the  defendant 
to  the  date  of  her  death.  Proof  of  the  foregoing  facts  and  of  the 
quantity  and  value  of  the  oil  produced  made  out  a  prima  facie 
case  for  the  plaintiff.  ''  The  assignee  having  entered  under  an 
assigpiment,  and  thus  come  into  privity,  that  privity  continues 
as  long  as  his  beneficial  enjoyment  of  the  demised  property  or 
right  to  it  remains.  This  is  manifest  when  it  is  considered 
what  the  privity  of  estate,  out  of  which  arises  his  personal  lia- 
bility, is.  It  is  the  actual  or  beneficial  enjoyment  of  the  prem- 
ises, or  the  right  of  possession  and  enjoyment :  "  Negley  v. 
Morgan,  46  Pa.  281.  The  assignee  of  a  lease  of  land  for  oil  or 
gas  production  is  liable  to  the  lessor  for  the  payment  of  all 
rents  or  royalties  which  accrue  while  he  holds  an  assignment 
of  the  lease:  Fennell  v.  Guffey,  139  Pa.  341 ;  155  Pa.  38. 

In  bar  of  the  plaintiff's  claim  the  defendant  alleged,  that  the 
land  was  assessed  in  the  unseated  list,  and  was  sold  by  the 
county  treasurer  for  the  unpaid  taxes  to  Watson  and  Freeman 
on  June  23, 1884,  which  was  more  than  one  year  prior  to  the 
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execution  of  the  lease ;  that  there  was  a  failure  to  redeem  within 
two  years ;  that  Watson  and  Freeman  sold  their  tax  title  to  S.  P. 
Hall  on  June  29, 1886 ;  that  Hall  transferred  it  to  Wesley  George 
and  William  O'Neil,  the  defendant,  on  February  3,  1888 ;  and 
that  George  transferred  his  interest  to  the  defendant  on  April  17, 
1894. 

In  determining  the  question  of  the  sufficiency  of  this  de- 
fense, the  following  facts  should  be  brought  prominently  into 
view :  First,  that  the  period  for  redemption  had  not  expired  at 
the  date  of  the  execution  of  the  lease ;  second,  that  the  deed 
from  Hall  and  the  deed  from  George,  which  the  defendant 
now  sets  up  as  evidence  of  his  absolute  ownership  of  the  fee, 
were  both  expressly  made  subject  to  the  oil  lease  in  question  ; 
third,  that  after  the  delivery  of  the  deeds  last  mentioned  he 
took  an  assignment  of  the  leasehold  estate.  Furthermore,  the 
only  evidence  bearing  upon  the  question  of  possession  is,  that 
from  August  27,  1894,  the  date  of  this  assignment,  to  the  date 
of  the  decedent's  death,  the  oil  produced  under  the  lease  was 
accounted  for,  and  the  value  thereof  paid,  to  the  defendant  by 
the  pipe  line  company.  There  is  no  evidence  of  an  entry  by 
him,  either  actual  or  constructive,  before  that  time — nothing  to 
rebut  the  presumption  arising  from  his  acceptance  of  the  as- 
signment of  the  lease.  On  the  contrary,  the  deeds  under 
which  he  now  claims  aid  the  presumption  that  he  entered,  not 
in  hostility  to  the  lessor,  but  in  affirmance  of,  and  subjection 
to,  her  rights  under  the  lease,  and  amongst  them  the  right  to 
demand  and  receive  the  rent,  so  long,  at  least,  as  he  retained 
the  possession  acquired  in  that  way.  Even  if  these  deeds  had 
been  admitted  in  evidence  the  case  would  still  have  been 
within  the  general  rule  that  a  person  shall  not  be  permitted, 
during  his  possession  and  beneficial  enjoyment  of  the  leased 
premises,  to  allege  in  defense  to  an  action  for  the  stipulated 
rent,  that  the  landlord  under  whom  he  entered  had  not  title  at 
the  time  of  his  entry :  Hamilton  v.  Pittock,  158  Pa.  457. 

Letters  of  attorney  are  strictly  interpreted,  and  the  authority 
is  never  extended  beyond  that  which  is  given  in  terms,  or  that 
which  is  necessary  and  proper  for  carrying  the  authority  so  given 
into  full  eifect:  Campbell  v.  Foster  Home  Association,  163 
Pa.  609.  It  is  argued  vnXh  much  earnestness  and  plausibility 
that  the  power  of  attorney  given  by  Sarah  Kramer  to  T.  W. 
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Kramer,  "  to  sell  or  lease  for  oil  or  gas  purposes,"  was  ex- 
hausted when  the  latter  executed  the  lease  in  question,  and 
therefore  he  had  not  power  to  sell  to  another  subsequently.  It 
seems  unnecessary,  however,  to  go  so  far  as  that  in  this  case ; 
for,  even  if  he  had  the  power,  the  paper  referred  to  in  the  fifth 
assignment  of  error  does  not  purport  to  be  an  execution  of  it. 
Construing  the  letter  of  attorney  according  to  the  principles 
enunciated  in  the  case  last  cited  we  are  unable  to  conclude 
that  it  gave  T.  W.  Kmmer  authority  to  bind  Sarah  Kramer  by 
a  recognition  of  an  outstanding  title  asserted  by  a  third  person. 
A  special  power  must  be  strictly  pursued,  and  whoever  deals 
with  an  agent  constituted  for  a  special  purpose  deals  at  his 
peril  when  the  agent  passes  the  precise  limits  of  his  power. 
There  being  no  evidence  that  Mrs.  Kramer  knew  of,  acqui- 
esced in,  or  received  the  benefit  of,  this  transaction  with  Hall, 
there  is  nothing  upon  which  to  base  an  estoppel. 

All  the  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 


Ridgway,  Appellant,  v.  Scott. 

Promissory  notes— Defense — Composition  agreement. 

In  a  suit  by  the  owner  of  a  promissory  note  against  the  maker  of  the 
note,  where  the  question  of  the  ownership  of  the  note  is  not  disputed,  but 
the  defendant  sets  up  a  composition  agreement  as  to  the  note  between 
himself  and  the  payee  and  indorser  of  the  note,  but  offei's  no  evidence  to 
show  that  the  payee  and  indorser  was  the  agent  of  the  owner  in  making 
the  composition  agreement,  a  verdict  and  judgment  for  the  defendant 
cannot  be  sustained. 

Argued  Dec.  12,  1901.  Appeal,  No.  162,  Oct!  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1899,  No.  315,  on  verdict  for  defendant  in  case  of  Barzillai 
Ridgway  and  William  G.  Ridgway,  trading  as  B.  Ridgway  & 
Son,  V.  John  R.  Scott.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.     Reversed. 

Assumpsit  by  owner  of  promissory  notes  against  maker. 
Before  Sulzberger,  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

Albert  D.  Wilson^  for  appellant 
B.  F.  Fisher^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902 : 
This  action  is  brought  by  the  plaintiff  Ridgway  against  the 
defendant  Scott,  on  a  promissory  note  for  $270,  dated  Octo- 
ber 21,  1898,  at  three  months,  made  by  Scott  to  the  order  of  one 
Sivel.  Under  the  plea  of  payment  with  leave,  etc.,  the  defend- 
ant gave  notice  that  he  would  offer  as  matter  of  defense  the 
facts  sets  forth  in  the  afSdavit  of  defense.  In  this  affidavit  the 
defendant  alleged  in  substance  that  Ridgway  was  not  the  real 
owner  of  the  note,  but  that  the  same  belonged  to  Sivel  and  that 
the  suit  was  brought  in  the  name  of  Ridgway  for  the  use  and 
benefit  of  Sivel.  It  was  further  alleged  that  Sivel  signed,  with 
other  creditors  of  Scott,  a  composition  agreement  by  which  he 
in  effect  represented  that  he  was  the  owner  of  the  note,  and 
agreed  to  take  sixty  per  cent  in  cash,  whereby  but  1162  of  the 
note  became  thereafter  due  by  Scott.  A  judgment  was  taken 
for  this  amount  in  this  action  as  admitted  to  be  due  and  the 
payment  of  the  money  enforced  by  execution.  The  balance  of 
the  note,  viz :  forty  per  cent,  or  $142,  was  the  amount  in  dis- 
pute on  the  trial.  The  facts  there  adduced  by  the  evidence  sub- 
mitted were  not  that  Ridgway  was  not  the  owner  of  the  note. 
The  contention  then  made  was  that  Sivel,  being  the  payee  and 
indorser,  secured  from  Ridgway,  through  the  latter's  attorney, 
an  agreement  to  accept  sixty  per  cent  of  the  note  for  $270  in 
cash  and  another  note  made  by  Scott  and  indorsed  by  Sivel  for 
the  forty  per  cent.  The  latter  note  was  delivered  by  Scott  to 
Sivel,  but  the  sixty  per  cent  in  cash  never  was,  in  fact,  paid  by 
Scott  at  all,  nor  was  the  note  for  forty  per  cent  given  to  Ridg- 
way. What  has  been  said  of  the  issue  raised  by  the  pleadings 
makes  it  manifest  that  the  question  became  one  of  agency  and 
was  not  the  issue  which  the  plaintiff  had  come  into  court  to  try, 
namely,  one  of  ownership. 


Digitized  by  VjOOQIC 


RIDGWAY,  Appellant,  r.  SCOTT.  369 

867,  (1902).J  Opinion  of  the  Court. 

Furthermore,  the  evidence  showed  that  the  terms  of  the  com- 
position agreement  were  not  carried  out  with  one  of  the  creditors 
at  all,  and  with  othera  on  a  basis  differing  from  that  indicated 
by  the  agreement.  The  agreement  contained  no  stipulation, 
nor  was  it  proven,  that  the  creditors  signed,  either  on  condition 
that  all  should  sign  or  that  each  signed  in  consideration  of  the 
signatures  of  the  others.  It  was,  therefore,  more  than  doubtful 
whether,  on  the  failure  of  Scott  to  carry  out  the  composition 
agreement,  its  terms  were  binding.  But,  conceding  that  the 
composition  would  have  been  a  bar  and  that  the  defense  based 
on  SiveFs  agency  was  properly  triable,  a  scrutiny  of  the  record 
does  not  result  in  the  discovery  of  any  testimony  which  would 
have  sustained  the  defendant's  contention.  True,  Sivel  signed 
the  composition  paper  as  if  he  represented  the  note,  but  he  does 
not  say  that  he  did  it  as  Ridgway's  agent  or  by  his  authority. 
On  the  contrary,  in  many  portions  of  his  testimony  he  explicitly 
and  emphatically  denies  that  he  acted  for  Ridgway,  and  asserts 
his  own  continuing  liability  on  the  note.  Ridgway  did,  accord- 
ing to  the  testimony,  agree  with  Sivel  to  settle  the  note  now  in 
suit  for  sixty  per  cent  cash  and  a  new  note  made  by  Scott  and 
indorsed  by  Sivel  for  forty  per  cent,  but  this  arrangement  was 
not  carried  out.  Doubtless,  Sivel,  believing  that  Scott  would 
pay  the  sixty  per  cent  in  cash,  and  give  the  new  note  (whereby 
SiveFs  own  liability  as  indorser  to  Ridgway  would  be  taken 
care  of),  assumed  to  sign  the  composition  agreement  as  repre- 
senting the  note.  But  the  testimony  cannot  be  found  which 
would  support  a  finding  by  the  jury  that  Ridgway  became  a 
party  to  the  composition  agreement  or  was  estopped  by  its  terms, 
if  operative.  In  view,  therefore,  of  the  absence  of  evidence  of 
agency  on  the  part  of  Sivel,  we  are  of  opinion  that  a  verdict 
should  have  been  directed  by  the  court  below  to  be  entered  for 
the  plaintiff,  as  requested  in  the  point  of  charge,  inasmuch  as 
no  defense  was  made  out. 

The  judgment  is,  therefore,  reversed  and  judgment  is  now 
entered  for  the  plaintiff  for  $142  with  interest  from  January  21, 
1899. 

Vol-  XXI— 24 


Digitized  by  CjOOQ IC 


870        BAUSCHARD  CO.,  Appellant,  v.  F.  &  C.  CO. 
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Bauschard  Company,  Appellant,  v.  Fidelity  &  Casualty 
Company  of  New  York. 

Practice,  C.  P.— TriaUr— Reservation  of  question  of  law, 
A  reservation  of  a  question  of  law  in  the  form,  *'  Whether  there  is  any 
evidence  in  the  case  that  will  entitle  the  plaintiff  to  a  verdict "  is  a  good 
reservation,  if  it  in  effect  raises  a  question  of  law  which  determines  the 
case. 

Principal  and  surely^Contract— Release  of  surety. 

A  surety  has  the  right  to  require  a  strict  compliance  with  the  terms  of 
the  contract  of  suretyship.  Any  alteration  of  the  contract  by  the  principal 
party  without  the  consent  of  the  surety  is  fatal  to  its  validity,  as  against 
the  surety.  This  is  true  although  the  surety  sustains  no  injury  by  the 
change  and  even  if  the  change  be  for  his  benefit. 

It  is  a  rule  well  established  that  the  surety  shall  not  be  bound  beyond 
the  extent  of  his  engagement,  which  appears  from  the  very  terms  of  tho 
contract  and  the  nature  of  the  transaction  to  have  been  in  contemplation 
at  the  time  of  entering  into  it,  and  that  his  liability  cannot  without  his 
consent  be  extended,  enlarged  or  varied,  either  by  the  obligee  or  by  opera- 
tion of  law. 

The  right  of  the  principal  to  postpone  the  fulfilment  of  the  contract  of 
suretyship  is  at  variance  with  that  of  the  surety  to  demand  its  punctual 
pei*formance,  or  to  perform  it  himself  and  sue  for  indemnity,  and  gener- 
ally any  act  of  the  creditor  which  prevents  the  surety  from  insisting  on 
the  fulfilment  of  the  contract  as  originally  made,  or  which  entitles  the 
principal  debtor  to  delay,  is  a  ground  of  defense  in  an  action  against  the 
surety. 

When  a  creditor  makes  an  agreement,  without  the  consent  of  the 
surety,  by  which  he  disables  himself  from  biinging  suit,  he  acts  against 
equity  and  ought  not  to  hold  the  surety  responsible. 

Argued  May  20, 1902.  Appeal,  No.  14,  April  T.,  1908,  by 
plaintiff,  from  judgment  of  C.  P.  Erie  Co.,  Nov.  T.,  1899, 
No.  22,  for  defendant  non  obstante  veredicto  in  case  of  the 
Bauschard  Company  v.  Fidelity  &  Casualty  Company  of  New 
York.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  on  a  bond  of  suretyship.  Before  Miller,  P.  J., 
specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Errors  assigned  wei*e  (1)  in  reserving  the  question  of  law, 
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quoting  the  reservation ;  (4)  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

T.  A.  Lamb  tfnd  H.  E,  Fish^  with  him  J.  S.  Rilling^  for  ap- 
pellant, cited  on  the  form  of  question  reserved:  Witman  v. 
Smeltzer,  16  Pa.  Superior  Ct.  285 ;  Mayne  v.  Fidelity  &  De- 
posit Co.,  198  Pa.  490 ;  Casey  v.  Penna.  Asphalt  Paving  Co., 
198  Pa.  348;  Konicz  v.  Orient  Ins.  Co.,  17  Pa.  Superior  Ct. 
650 ;  Franklin  v.  Hancock,  18  Pa.  Superior  Ct.  398. 

Cited  as  to  the  release  of  the  surety :  Wyke  v.  Rogers,  1 
DeG.  M.  &  G.  408 ;  Cope  v.  Smith,  8  S.  &  R.  110 ;  Hender- 
son's Administrator  v.  Ardery,  36  Pa.  449 ;  Clippinger  v.  Crepps, 
2  Watts,  45 ;  2  Parsons  on  Contracts,  p.  713 ;  Addison  on  Con- 
tracts, p.  1075 ;  Hoffman  v.  Brown,  6  N.  J.  L.  429 ;  Winans 
V.  Huston,  6  Wend.  (N.  Y.)  471 ;  Perkins  v.  Oilman,  8  Pick. 
229 ;  Fullam  v.  Valentine,  11  Pick.  156 ;  Gibson  v.  Gibson,  15 
Mass.  112. 

J.  M.  Sherman  and  S.  A.  Davenport^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  November  19,  1902 : 
The  judgment  for  the  defendant  in  this  case  was  entered 
non  obstante  veredicto,  on  a  point  I'eserved.  Much  space  in 
the  briefs  of  counsel  has  been  devoted  to  a  discussion  of  the 
question  whether  the  reservation  was  good.  It  is  in  this  form : 
"  Whether  there  is  any  evidence  in  the  case  that  would  entitle 
the  plaintiff  to  a  verdict."  Authority  is  not  wanting  to  sustain 
this  reservation:  Fisher  v.  Scharadin,  186  Pa.  565  ;  Newhard 
V.  Penna.  R.  R.  Co.,  153  Pa.  417.  Other  precedents  are  ac- 
cessible which  cast  a  doubt  on  the  form,  but  where  such  a  res- 
ervation in  effect  raises  a  question  of  law  which  determines 
the  case,  "  the  question  with  us  is  whether  a  case  so  carefully 
and  impartially  tried  as  was  this  one  shall  be  sent  back  for  re- 
trial, only  because  of  want  of  form,  where  the  entire  substance 
of  the  law  has  been  effectively  administered,  for  nothing  will 
be  gained  thereby.  On  a  retrial  the  court  below,  on  a  con- 
struction of  the  writings,  would  properly  peremptorily  direct  a 
verdict  for  the  defendant.  We  are  of  the  opinion  that  such  a 
fruitless  result  is  not  necessary :  "  Williams  v.  Crystal  Lake 
Water  Co.,  191  Pa.  98. 
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It  will  be  seen  from  the  discussion  following  that  the  reser- 
vation by  the  court  below,  in  effect,  raises  a  question  of  law, 
and  that  on  a  retrial  the  court  below  would,  on  a  construction 
of  the  writings,  be  required  to  direct  a  verdicft  for  the  defend- 
ant company. 

The  plaintiff  company  sues  on  a  surety  bond  given  by  the 
defendant,  a  surety  company,  agreeing  to  secure  to  the  plaintiff 
company  the  payment  of  certain  promissory  notes,  to  be  given 
by  one  Fox  in  part  payment  for  interior  woodwork  to  be  manu- 
factured for  him  and  used  in  the  construction  of  certain  houses 
in  New  York  city,  the  balance  of  the  purchase  money  being 
agreed  to  be  paid  by  Fox  in  cash.  Fox  failed  in  his  cash  pay- 
ments. The  first  note  became  due.  The  plaintiff  company 
brought  this  suit  on  the  bond.  A  lien  was  filed  by  the  plain- 
tiff company  against  the  real  estate  of  Fox  in  New  York.  Liens 
were  also  filed  by  other  creditors.  Fox  endeavored  to  induce 
one  Butler  (who  was  a  mortgagee)  to  loan  additional  money  to 
finish  the  building  operation.  The  negotiations  were  in  progress 
in  October,  1899.  A  representative  of  the  plaintiff  company, 
with  his  attorney,  visited  New  York,  and  there  met  Fox,  with 
the  attorney  for  Butler  and  one  Tyrrill,  who  was  the  accident 
examiner  of  the  surety  company.  The  last  named,  in  the  name 
of  the  company,  finally  assented  to  the  release  of  the  plaintiff 
company's  lien  in  consideration  of  an  extension  of  time  for  the 
filing  of  an  answer  by  the  surety  company  in  the  pending  suit 
on  their  bond.  This  assent  was  in  writing,  and  dated  October  30, 
1899.  Subsequently,  on  November  23,  1899,  the  plaintiff  en- 
tered into  a  written  agreement  with  Fox  and  Butler  that  the 
company  would  complete  the  shipment  of  the  goods;  that  the 
balance  due  them  was  a  sum  named  in  cash  (in  addition  to  the 
notes  theretofore  delivered  by  Fox)  ;  that  the  payment  of  this 
cash  should  be  postponed  by  the  giving  of  a  note  by  Fox  at 
four  months  ;  that  the  plaintiff  company  should  file  no  liens 
against  the  houses  of  Fox,  and  finally,  and  most  important, 
that  the  plaintiff  company  should  not,  within  four  months, 
commence  any  action  suit  or  proceeding  for  the  recovery  of  the 
amount  due  by  Fox  to  the  plaintiff  company. 

This  agreement  went  into  effect  while  the  present  suit  against 
the  surety  company  was  pending.  The  latter  claim  that  this 
new  agreement  exonerated  them  from  all  liability  on  their  bond 
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because  the  time  of  payment  by  Fox  of  his  notes  (for  which 
payment  the  defendant  company  was  surety)  was  deferred  by 
agreement  not  to  sue,  thereby  changing  the  contract  which 
formed  the  basis  of  the  contract  of  the  defendant  company  to 
become  surety.  This  contention  is  divided  by  the  appellant 
into  two  propositions : 

(1)  That  there  was  evidence  showing  assent  by  the  surety 
company  to  the  execution  of  the  new  agreement  between  the 
plaintiff  company,  Fox  and  Butler. 

(2)  That  the  new  agreement  did  not  extend  the  time  of  pay- 
ment of  the  notes  of  Fox,  since  it  could  not  be  pleaded  in  bar 
to  a  suit  on  the  notes,  and  that  for  a  breach  of  the  covenant 
contained  in  the  new  agreement  the  sole  remedy  of  Fox  would 
be  an  action  at  law  for  damages. 

1.  If  the  contention  of  the  plaintiff  company  that  there  was 
evidence  of  assent  on  the  part  of  the  surety  company  be  sound, 
the  evidence  being  in  part  oral,  a  jury  should  be  permitted  to 
pass  upon  the  question.  The  record  of  the  trial  is  voluminous, 
but  is  in  considerable  part  composed  of  the  objections  and  dis- 
cussions by  counsel.  The  testimony  itself  is  disjointed,  but 
intelligible.  It  amounts  to  this :  That  Fox  called  at  the  oflSce 
of  the  surety  company,  and  was  by  some  one,  unidentified,  re- 
ferred to  Mr.  Tyrrill ;  that  he  had  some  conversations  with  this 
gentleman  in  an  attempted  adjustment  of  his  financial  diffi- 
,  culties ;  that  he  suggested  that  the  company  should  take  houses 
in  discharge  of  his  obligations  to  them ;  that  Fox  told  Tyrrill 
that  he  was  making  an  arrangement  with  Butler  to  secure  a 
supplementary  loan  to  finish  the  houses ;  that  the  arrangement 
in  contemplation  would  be  in  the  nature  of  a  mortgage,  and 
that  Butler  would  guaranty  payments  under  the  contract,  so 
that  Fox  could  settle  in  cash  for  everything  he  needed  to  finish 
the  buildings.  So  far  the  wiitten  agreement  of  November  23 
is  not  drawn  into  the  case,  and,  as  appears  by  the  appellant's 
own  construction,  these  conversations  were  had  before  Octo- 
ber 30,  1899,  when  Tyrrill,  in  writing  and  on  behalf  of  the 
company,  agreed  that  the  lien  filed  by  the  plaintiff  company 
might  be  released  without  prejudice  to  the  holder  of  the  bond 
issued  by  that  company.  Nearly  a  month  later  the  written 
contract  between  the  plaintiff  company,  Fox  and  Butler  was 
executed.     There  is  testimony  from  Fox  that  he  thinks  that 
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Tyrrill  was  shown  a  draft  of  the  contract  which  was  subse- 
quently executed  on  November  28,  but  nowhere  has  a  scrutiny 
of  the  evidence  developed  that  there  was  assent  of  any  kind 
given  by  the  surety  company  to  the  execution  of  the  new  con- 
tract. The  evidence  is  that  Tyrrill  had  no  authority  to  assent, 
nor  did  he,  in  fact,  attempt  to  assent.  There  is,  perhaps,  a 
confusion  of  dates  which  has  led  the  appellants  to  press  this 
part  of  their  argument.  They  have  not,  however,  succeeded 
in  pointing  us  to  any  testimony  requiring  a  submission  to  the 
jury  of  the  question  whether  the  surety  company  assented  to 
the  execution  of  the  agreement  of  November  23.  Nor  is  there 
any  evidence  that  the  plaintiff  company  at  the  time  of  making 
the  agreement  of  that  date  reserved  its  right  to  hold  the  surety 
company  liable  on  the  bond  given  to  secure  the  payment  of  the 
notes,  which,  by  the  agreement  of  November  23,  the  plaintiff 
company  agreed  not  to  compel  for  a  period  of  four  mouths. 

2.  The  agreement  of  November  23  provided  that  the  plain- 
tiff company,  in  consideration  of  the  promises  of  Fox  and  Butler, 
would  not  bring  suit  on  the  notes,  for  the  payment  of  which 
the  defendant  company  was  surety.  This  was  more  than  a  mere 
forbearance. on  the  part  of  the  plaintiff  company.  It  disabled 
them  from  suing  on  the  notes  of  Fox.  A  surety  has  the  right 
to  require  a  strict  compliance  with  the  terms  of  the  contract  of 
suretyship.  Any  alteration  of  the  contract  by  the  principal 
party  without  the  consent  of  the  surety  is  fatal  to  its  validity, 
as  against  the  surety.  This  is  true  although  the  surety  sustains 
no  injury  by  the  change  and  even  if  the  change  be  for  his 
benefit :  Nesbitt  v.  Turner,  155  Pa.  429 ;  Austin  Mfg.  Co.  v. 
Duerr,  19  Pa.  Superior  Ct.  560. 

It  is  a  rule  well  established  that  the  surety  shall  not  be  bound 
beyond  the  extent  of  his  engagement,  which  appears  from  the 
very  terms  of  the  contract  and  the  nature  of  the  transaction  to 
have  been  in  contemplation  at  the  time  of  entering  into  it,  and 
that  his  liability  cannot  without  his  consent  be  extended,  en- 
larged or  varied,  either  by  the  obligee  or  by  operation  of  law : 
Bensinger  v.  Wren,  100  Pa.  500  ;  American  Telegraph  Co.  v. 
Lennig,  139  Pa.  594.  The  right  of  the  principal  to  postpone 
the  fulfilment  of  the  contract  of  suretyship  is  at  variance  with 
that  of  the  surety  to  demand  its  punctual  performance,  or  to 
perform  it  himself  and  sue  for  indemnity,  and  generally  any  act 
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of  the  creditor  which  prevents  the  surety  from  insisting  on  the 
fulfilment  of  the  contract  as  originally  made,  or  which  entitles 
the  principal  debtor  to  delay,  is  a  ground  of  defense  in  an  ac- 
tion against  the  surety:  Phoenix  Brewing  Co.  v.  Rumbarger, 
181  Pa.  251. 

The  effect  of  the  agreement  of  November  23,  founded  upon 
a  good  consideration,  was  to  preclude  the  plaintiff  company 
from  collecting  the  notes  of  Fox  for  the  period  for  which  the 
plaintiff  company  agreed  not  to  sue.  The  surety  company's 
right  of  substitution  in  equity  was  by  the  act  of  the  plaintiff 
company  injuriously  affected:  Grayson's  App.,  108  Pa.  582. 
When  a  creditor  makes  an  agreement  by  which  he  disables 
himself  from  bringing  suit,  without  the  consent  of  the  surety, 
he  acts  against  equity  and  ought  not  to  hold  the  surety  respon- 
sible :  Monsarratt  v.  Equitable  Trust  Co.,  14  Pa.  Superior  Ct. 
546 ;  Cope  v.  Smith,  8  S.  &  R.  110.  Had  the  surety  company 
gone  forward  and  lifted  Fox's  notes,  they  would  have  been 
clogged  in  collection  by  the  agreement  of  the  plaintiff  company 
not  to  sue  upon  them  for  four  months.  Therefore  it  appears 
that  by  the  contract  of  November  23,  the  terms  of  the  original 
suretyship  were  not  only  varied  but  changed  to  the  injury  of 
the  surety. 

This  view  of  the  case  is  based  upon  the  construction  and 
legal  effect  of  the  writings  of  the  parties.  The  question  is  one 
of  law  which  must  be  determined  against  the  plaintiff  company. 
It  is  in  part  true  that  the  position  of  a  surety  was  originally 
surrounded  by  safeguards  by  the  law,  because  that  position  was 
often  voluntarily  and  gratuitously  assumed  as  an  act  of  kind- 
ness, and  that  the  entering  of  surety  bonds  has  now  become  a 
business  for  the  transaction  of  which  corporations  are  created 
who  are  compensated  for  their  services.  This  new  condition 
may  detract  from  any  sentimental  considerations  bearing  upon 
the  responsibilities,  but  it  has  not  yet  resulted  in  changing 
principles  of  law  affecting  the  general  rights  of  sureties. 

The  judgment  entered  for  the  defendant  in  this  case  is  a  re- 
sult of  the  application  of  these  principles,  and  must  be  sus- 
tained. 

Judgment  affirmed. 
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Dixon  V.  Owens,  Appellant. 

BailmetU^Conversion  by  bailee. 

Where  an  owner  of  a  horse  permits  his  trainer  to  keep  the  horse  at  a 
race  track  in  the  trainer's  name,  but  subsequently  reveals  his  ownership 
and  pays  the  owner  of  the  race  track  his  charges  for  feed  and  keep,  and 
attempts  to  take  possession  of  the  horse  but  is  forceably  prevented  by  the 
trainer,  who  claims,  without  authority,  a  lien  on  the  horae  for  his  services, 
and  thereafter  the  trainer  with  the  acquiescence  and  permission  of  the  race 
track  owner  takes  away  the  horse,  and  converts  it  to  his  own  use,  the 
owner  of  the  horse  has  a  right  of  action  against  the  owner  of  the  race 
ti-ack  for  the  value  of  the  horse. 

Argued  Oct.  8,  1902.  Appeal,  No.  287,  Oct.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T., 
1898,  No.  1434,  on  verdict  for  plaintiff  in  case  of  William  B. 
Dixon  V.  Bernard  C.  Owens.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.     AflBirmed. 

Trespass  for  conversion  of  a  horse.     Before  MgMighael,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  $300. 

JErrars  assigned  were  portions  of  charge. 

John  Monaghan^  of  MonagTian  ^  Phillips^  for  appellant. — 
The  mere  assertion  of  ownership,  or  the  mere  assertion  of  the 
right  to  the  exercise  of  control  or  dominion  over  the  chattel, 
without  in  any  way  interfering  with  the  property  or  the 
owner's  right  to  control  it,  is  not  evidence  of  conversion: 
Shaw  V.  Swope,  8  Pa.  Superior  Ct.  491 ;  England  v.  Cowley, 
L.  R.  8  Ex.  126  ;  Ragsdale  v.  WiUiams,  8  Ired.  L.  498 ;  Irish 
V.  Cloyes,  8  Vt.  30  ;  Traylor  v.  Horra,  4  Blackf.  317. 

There  was  no  duty  on  the  part  of  the  defendant  to  place  the 
horse  in  the  actual  possession  of  the  plaintiff.  It  was  sufS- 
cient  if  he  placed  no  obstacle  in  the  way  of  the  plaintiff's  re- 
covery of  the  same :  Fifield  v.  Maine  Cent.  R.  R.  Co.,  62  Me. 
77 ;  O'Connell  v.  Jacobs,  115  Mass.  21 ;  Ware  v.  First  Cong. 
Society,  125  Mass.  584;  Houghton  v.  Butler,  4  T.  R.  864; 
Roll  V.  Black,  Dudley  (Ga.),  18. 
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Sidnny  L,  Krauss^  with  him  William  A,  Carr^  and  W.  Horace 
Hepburn^  for  appellee. — That  this  action  on  the  part  of  Owens 
in  permitting  Fitzsimmons  to  take  the  horse  after  having  been 
notified  that  Dixon  owned  same,  was  a  trover  and  conversion, 
is  clearly  and  unequivocally  established  in  Pennsylvania  in  the 
following  cases :  Robinson  v.  Hodgson,  73  Pa.  202 ;  Hind- 
march  V.  Hoffman,  127  Pa.  284 ;  Weston  v.  National  Transit 
Co.,  19  W.  N.  C.  378 ;  King  v.  Richards,  6  Wharton,  418 ; 
Story  on  Bailment,  sections  52  to  102. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902  : 
The  defendant,  Owens,  was  the  proprietor  of  a  saloon  and 
race  track  in  the  suburbs  of  the  city  of  Philadelphia.  On© 
Fitzsimmons,  a  trainer,  brought  to  the  track  a  race  horse  and 
lodged  him  in  a  stall  on  the  defendant's  premises.  Fitzsim- 
mons raced  him  under  his  own  name  and  collected  the  winnings. 
The  real  owner  of  the  horse  was  the  plaintiff,  Dixon,  who  fre- 
quently visited  the  track,  and,  after  a  time,  notified  Owens  of 
his  ownership.  Owens  up  to  this  time  had  regarded  Fitzsim- 
mons as  the  owner,  and  had  a  charge  for  feed,  etc.,  against  the 
horse.  Dixon,  having  had  a  disagreement  with  his  trainer, 
paid  Owens  his  charges  in  consideration  of  which,  Owens 
agreed  to  deliver  the  horse  to  Dixon.  He  attempted  to  do 
this  by  directing  Fitzsimmons  to  open  the  stall  door.  He  opened 
it,  but  stood  in  the  doorway,  with  pitchfork  in  hand,  claiming 
that  he  had  a  lien  on  the  horse  for  services  as  trainer.  Owens 
thereupon  withdrew,  as  did  I)ixon,  who,  however,  in  doing  so 
notified  Owens  that  he  would  hold  him  responsible  for  the  non- 
delivery of  the  horse.  Two  days  later  Dixon  went  with  a  con- 
stable for  the  horse  and  found  that  it  had  been  removed  from 
the  premises  of  Owens  by  Fitzsimmons.  Thereupon  Dixon 
brought  this  action  for  damages  against  Owens,  as  for  a  con- 
version, and  recovered  a  verdict.  The  evidence  in  the  cause 
would  have  warranted  the  trial  judge  in  permitting  a  recovery 
by  the  plaintiff  on  his  title  and  the  possession  shown  in  Owens, 
since  Owens  was  a  bailee  who  after  notice  and  recognition  of 
title  in  another  than  the  original  bailor,  permitted  thq  latter, 
who  was  not  the  owner,  to  remove  the  chattel  from  premises 
over  which  the  bailee  had  control.  See  Robinson  v.  Hodgson, 
78  Pa.  202,  and  Hindmarch  v.  Hoffman,  127  Pa.  284.     The 


Digitized  by  VjOOQIC 


878  DIXON  r.  OWENS,  Appellant 

Opinion  of  the  Court.  [21  Pa.  Superior  Ct. 

trial  judge,  however,  thought  that  on  the  facts  exhibited,  a 
doubtful  possession  was  shown  in  Owens,  but  submitted  the  case 
to  the  jury  to  find  whether  Owens,  in  dealing  with  the  plain- 
tifif,  acted  in  good  faith.  There  was  some  testimony  which 
might  lead  to  the  inference  that  there  was  collusion  between 
Owens  and  Fitzsimmons.  The  submission  of  the  case  was  as 
beneficial  to  the  defendant  as  he  could  expect.  He  could  have 
prevented  the  removal  of  the  plaintiff's  horse.  He  had  re- 
ceived notice  of  and  had  recognized  the  plaintiiFs  ownership. 
Fitzsimmons  did  not  claim  to  be  the  owner  as  against  the  plain- 
tiff. The  defendant,  after  notice,  permitted  the  removal  of  the 
horse  from  his  premises  by  Fitzsimmons.  The  evidence  made 
out  a  case  of  conversion  under  the  law  and  the  plaintiff's  re- 
covery was  warranted.  The  damages  suffered  were  the  value 
of  the  horse.  These  have  been  assessed  in  the  trial  had.  No 
reversible  error  appearing,  the  judgment  is  affirmed. 


Loveirs  Estate. 

Executors  and  administrcUors^Failure  to  account— Surcharge. 

Wiiere  at  the  audit  of  the  account  of  an  administratrix,  it  appears  that 
the  administratrix,  who  was  the  widow  of  decedent,  took  from  the  person 
of  the  decedent  during  his  lifetime,  a  roll  of  money,  which  she  requested 
another  person  who  was  present  to  count,  and  the  administratrix  does  not 
include  it  in  her  account,  she  will  be  surcharged  therewith. 

Argued  Oct.  8,  1902.  Appeal,  No.  6,  Oct.  T.,  1902,  by 
Rhoda  Lovell,  from  decree  of  O.  C.  Phila.  Co.,  April  T.,  1901, 
No.  92,  overruling  exceptions  to  adjudication  in  estate  of  Seth 
Lovell,  deceased.  Before  Rice,  P.  J.,  Beaver,  W.  W.  Pob- 
TEB  and  W.  D.  Porter,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

Hanna,  p.  J.,  found  the  facts  to  be  as  follows : 

Upon  proceeding  to  examine  the  account,  Mr.  Potter  claimed 

that  the  administratrix  should  be  surcharged  with  the  sum  of 

f  1,400  in  United  States  paper  currency,  and  $400  or  $500  in 

gold  coin,  in  the  possession  of  decedent  a  few  days  prior  to  his 
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death,  and  taken  by  the  administratrix  into  her  possession,  and 
not  accounted  for  either  in  the  inventory  or  appraisement,  or  in 
the  account  filed. 

This  was  objected  to  by  Mr.  Barratt. 

Mr.  Potter  then  called  as  a  witness  Mrs.  Laura  Lovell,  wife 
of  Joseph  Lovell,  a  brother  of  decedent.  She  testified  that  a 
few  days  prior  to  the  death  of  decedent,  and  while  he  was  un- 
conscious from  illness,  she  saw  his  wife,  the  accountant,  take 
from  the  pocket  of  his  pantaloons  a  stocking  which  contained 
bills  and  gold;  that  decedent's  wife  then  requested  her  to 
count  the  money,  which  she  did,  and  found  the  roll  of  bills 
amounted  to  $1,400 ;  that  her  husband  was  also  present  and 
saw  her  count  the  bills.  And  after  she  counted  the  biUs, 
she  sewed  them  up  in  the  underclothes  of  the  wife  of  dece- 
dent. The  witness  also  testified  that  she  did  not  count  the 
gold,  and  did  not  know  the  amount. 

Mr.  Potter  also  called  as  a  witness  Joseph  Lovell,  a  brother 
of  decedent.  He  testified  that  he  was  present  when  his  wife, 
at  the  request  of  decedent's  wife,  counted  the  money  which 
the  latter  "  took  out  of  an  old  stocking  or  something,"  but 
did  not  know  where  she  got  the  stocking.  That  he  heard  his 
wife  count  the  paper  money,  and  she  counted  $1,400,  but  did 
not  see  her  count  the  gold,  and  did  not  know  how  much  it 
was.  He  did  not  know  what  was  done  with  the  money ;  that 
decedent's  wife  put  it  in  her  pocket  after  his  wife  counted  it, 
and  he  did  not  see  his  wife  sew  it  in  the  underclothes  of  de- 
cedent's wife. 

At  the  second  hearing  Mr.  Barratt  called  the  accountant, 
widow  of  decedent,  as  a  witness. 

But  Mr.  Potter  objected  to  her  competency  to  testify  as  to 
anything  that  occurred  in  the  lifetime  of  her  husband.  Her 
testimony  was  taken  subject  to  exception. 

In  view  of  the  Act  of  June  11, 1891,  sec.  1,  1  Purdon,  819, 
pi.  41,  the  auditing  judge  is  of  opinion  she  is  competent  to 
contradict  the  testimony  of  Laura  and  Joseph  Lovell  as  to 
what  took  place  on  the  occasion,  when  they  testified  she  took 
into  her  possession  the  money  counted  by  the  first  named  wit- 
ness. See  Thomas  v.  Miller,  165  Pa.  216 ;  Kauss  v.  Rohner, 
172  Pa.  481 ;  Dumbach  v.  Bishop,  183  Pa.  602. 

But  this  does  not  make  her  a  competent  witness  in  her  own 


Digitized  by  VjOOQIC 


380  LOVEI.L'S  KSTATE. 

Statement  of  Facts — Opinion  of  the  Court.  [21  Pa.  Superior  Ct. 

behalf  in  every  respect.  And  her  testimony  is  to  be  confined 
to  contradict  or  give  her  version  of  the  occurrences  testified  to 
by  the  adverse  witness. 

By  this  rule,  we  find  upon  examination  of  her  admissible  tes- 
timony that  she  denies  she  took  91,400  in  a  stocking  out  of  her 
husband's  pocket.  She  admitted  she  gave  money  to  Laura  Lov- 
ell  to  count  for  her,  but  she  took  it  from  a  wagon,  and  Laura 
counted  $1,000,  and  it  belonged  to  her;  that  all  the  money  she 
had  was  $1,100  ;  that  she  never  took  a  cent  of  her  husband's. 
And  she  denied  that  Laura  Lovell  sewed  the  money  in  her  un- 
derclothes after  she  counted  it,  but  she  placed  the  $1,000  in 
her  pocket. 

The  widow  of  decedent  is  incompetent  to  prove  her  owner- 
ship of  the  money,  or  how  it  was  obtained  by  her  prior  to  her 
husband's  death.  Her  testimony  upon  this  subject  must  there- 
fore be  disregarded.  As  before  stated,  she  was  competent  only 
to  deny  and  contradict  the  testimony  of  the  two  witnesses  that 
she  received  into  her  possession,  in  her  husband's  lifetime,  the 
money  alleged  to  have  been  upon  his  person,  and  the  circum- 
stances connected  therewith. 

The  auditing  judge  surcharged  the  administratrix  with  the 
sum  of  $1,400. 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

Errors  assigned  were  in  dismissing  exceptions  to  adjudica- 
tion. 

John  Samuel^  with  him  Norris  S.  BarratU  for  appellant. 

L.  Melich^  of  Melick^  Potter  ^  Dechart,  for  appellee. 

Per  Cubiam,  November  19, 1902: 

The  auditing  judge  found  as  a  fact  that  the  accountant,  the 
widow  and  administratrix  of  the  decedent,  took  from  the  per- 
son of  the  decedent  during  his  lifetime  a  roll  of  money  which 
was  counted  by  Rhoda  Lovell  and  amounted  to  $1,400.  With 
this  fact  found,  he  surcharged  the  administratrix  the  amount 
found  to  have  been  upon  the  person  of  the  decedent  and  not 
accounted  for  by  her. 

There  was  evidence   upon  which  to  base  the  finding  of 
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fact  and  we  all  agree  that  the  conclusion  of  law  was  properly 
drawn  therefrom. 

This  case  does  not  present  the  question  of  the  joint  o\vner- 
ship,  use  and  occupancy  of  personal  property  where  the  wife 
uses  and  enjoys  it  to  the  same  extent  as  the  husband. 

The  administratrix  admits  that  she  asked  her  sister-in-law 
to  count  the  money.  They  differ,  it  is  true,  as  to  the  amount 
and  as  to  the  place  where  the  money  was  found ;  but,  if  it  was 
hei-s,  why  have  it  counted  ?  It  is  not  necessary  to  pursue  the 
subject,  however,  in  view  of  the  findings  and  the  opinion  of 
the  orphans'  court,  with  which  we  are  satisfied. 

Judgment  affirmed. 


Deacon  v.  Uhlman,  Appellant. 

Practice — Pleading — Statement — Sufficiency  of  s(.atement. 

A  statement  in  an  action  for  a  balance  for  milk  sold  and  delivered,  not 
purporting  to  be  brought  upon  a  book  account,  is  sufficient  where  it  con- 
tJiins  the  following  averment,  **  Plaintiffs  aver  that  they  sold  and  delivered 
to  the  defendant,  in  the  month  of  March,  1901,  2,399  quarts  of  milk,  and, 
in  the  month  of  April,  1901,  2,316  quails  of  milk,  at  the  price  of  three  and 
one  half  cents  per  quart,  the  price  agreed  between  them,  making  the  total 
indebtedness  therefor  $165.03,"  followed  by  averments  as  to  credits  and 
Vjalance  due. 

In  an  action  for  milk  sold  and  delivered,  a  claim  for  freiofht  paid  to  re- 
turn sour  milk  cannot  be  sustained  where  there  is  no  allegation  that  plain- 
tiff requested  that  the  sour  milk  should  be  returned. 

Argued  Oct.  8,  1902.  Appeal,  No.  11,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T.,  1901, 
No.  1307,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  A.  F.  Deacon  and  James 
Newman,  trading  as  Deacon  &  Newman  v.  Joseph  F.  Uhlman. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.     Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Plaintiffs'  statement  was  as  follows : 

A.  F.  Deacon  and  James  Newman,  trading  as  Deacon  & 
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Newman,  the  paintiffs,  bring  this  action  in  assumpsit  against 
Joseph  F.  Uhlman,  the  defendant,  to  recover  the  sum  of 
$110.83  with  interest  thereon  from  May  1, 1901,  being  a  balance 
which  the  defendant  owes  and  is  justly  indebted  for  to  them 
for  certain  merchandise,  viz :  milk,  which  they  sold  and  deliv- 
ered to  the  defendant,  and  which  he  received  and  promised  to 
pay  for  as  follows  : 

Plaintififs  avers  that  they  sold  and  delivered  to  the  defendant 
in  the  month  of  March,  1901,  2,899  quarts  of  milk,  and  in  the 
month  of  April,  1901,  2,316  quarts  of  milk  at  the  price  of  three 
and  one  half  cents  per  quart,  the  price  agreed  between  them, 
making  the  total  indebtedness  therefor  $165.03,  on  account  of 
which  the  defendant  paid  in  cash  in  May  last,  $50.00 ;  and  that 
the  defendant  is  further  entitled  to  a  credit  of  $4.20  for  a  claim 
of  sour  milk,  namely,  120  quarts,  after  which  deductions  there 
remains  a  balance  due  the  plaintiffs  of  $110.83  with  interest  as 
aforesaid,  which  has  been  demanded  of  the  defendant  and  he 
has  neglected  and  refused  to  pay  the  same,  hence  this  suit 

The  affidavit  of  defense  was  as  follows : 

That  it  \b  true  that  the  said  plaintiffs  have  delivered  and 
sold  to  the  defendant  milk  during  the  months  of  March  and 
April,  1901,  and  that  the  price  was  to  be  three  and  one  half 
cents  per  quart,  but  that  he  is  unable  to  ascertain  from  the 
statement  filed,  how  much  or  how  many  quarts  was  sold  and 
delivered  upon  each  day  of  the  said  months  in  order  to  verify 
the  delivery  of  the  same. 

Should  the  amount  demanded  by  the  plaintiffs  be  correct, 
the  defendant  has  an  offset  of  340  quarts  of  sour  milk,  instead 
of  120  quarts,  as  admitted  by  the  plaintiffs,  amounting  to  $11.90 
instead  of  $4.20,  as  admitted.  This  defendant  has  a  further 
offset  of  $3.40  for  freight  paid  to  return  the  sour  milk  and  cans 
to  the  plaintiffs. 

That  the  statement  is  vague  and  indefinite,  not  stating  as 
it  should  the  amount  of  quarts  of  milk  sold  and  delivered  daily 
in  the  months  of  March  and  April,  1901,  so  that  the  defendant 
would  have  an  intelligent  proposition  to  answer.  All  of  the 
facts  as  a  set-off  made  are  true  and  will  be  proven  at  the  trial 
of  the  cause. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 
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Charles  F.  Linde^  for  appellant. — The  statement  was  insuffi- 
cient: Tradesmen's  Bank  v.  Johnson,  12  Pa.  C.  C.  Rep.  6; 
Fritz  V.  Hathaway,  185  Pa.  274 ;  Byrne  v.  Hayden,  124  Pa. 
170 ;  Murdoch  v.  Martin,  182  Pa.  86. 

William  R.  Peaecy  for  appellees. 

Opinion  by  Bbavbb,  J.,  November  19, 1902: 

The  appellant  objects  to  the  sufficiency  of  the  plaintiffs'  state- 
ment, principally  because  the  specific  dates  of  delivery  of  the 
milk,  which  is  the  basis  of  the  claim,  are  not  given  with  the 
amount  delivered  each  day.  This  suit  does  not  purport  to  be 
brought  upon  a  book  account,  but  for  a  balance  for  milk  sold 
and  delivered  by  the  plaintiffs  to  the  defendant.  The  state- 
ment contains  the  following  specific  averment :  "  Plaintiffs  aver 
that  they  sold  and  delivered  to  the  defendant,  in  the  month  of 
March,  1901,  2,399  quarts  of  milk,  and,  in  the  month  of  April, 
1901,  2,316  quarts  of  milk,  at  the  price  of  three  and  one  half 
cents  per  quart,  the  price  agreed  between  them,  making  the 
total  indebtedness  therefor  $165.03,"  and  then  follow  the  cred- 
its and  statement  of  the  balance  due. 

This  statement  undoubtedly  sets  forth  a  good  cause  of  action. 
It  might  have  been  more  specific.  Possibly  the  plaintiffs  might 
have  been  able  to  make  it  more  specific  by  setting  forth  the 
deliveries  of  milk  each  day  during  the  two  months  in  which 
deliveries  were  made.  But  the  defendant  made  no  effort  to 
have  this  done.  He  endeavored  to  meet  the  averments  of  the 
statement  by  his  affidavit  and  has  failed  to  do  it  in  such  a  way 
as  to  make  it  an  effectual  barrier  to  the  entry  of  judgment. 

If  the  defendant  kept  an  account  of  daily  deliveries,  it  would 
have  been  a  simple  matter  of  addition  to  aggregate  them  and 
ascertain  whether  they  agreed  with  the  aggregate  of  monthly  de- 
liveries as  claimed  by  the  plaintiffs. 

The  claim  of  set-off  for  sour  milk  is  very  vague  and  indefinite 
as  to  time  and  there  is  no  allegation  that  it  was  unmarketable, 
when  received.  As  to  the  claim  for  freight  paid  to  return  the 
sour  milk,  admitted  by  the  plaintiffs  to  have  been  sour,  there  is 
no  allegation  that  plaintiffs  requested  its  return  and,  unless 
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they  did  so,  they  would  not  be  liable  for  freight.     The  aflSdavit 
of  defense  is  clearly  insufficient  and  the  court  below  was  cor- 
rect in  so  holding. . 
Judgment  affirmed. 


Murphy's  Estate. 

Appeals — Findings  of  fact — Orphans^  court. 

Findings  of  fact  by  the  orphans^  couit  will  not  be  reversed  by  the  appel- 
late court  except  for  plain  error. 

Taxation^-Collaleral  inheritance  tax— Decedent's  estates— Proceeds  of  in- 
surance policy. 

Where  on  appeal  from  a  decree  of  the  orphans'  court  it  appears  that  the 
proceeds  of  a  policy  of  life  insurance  were  included  in  the  balance  in  the 
hands  of  the  executor  for  distribution,  and  the  record  does  not  show  whether 
the  policy  was  payable  to  the  decedent's  legal  representative,  or  to  a  third 
person,  the  appellate  court  will  assume  that  the  proceeds  of  the  policy 
became  a  part  of  the  decedent's  estate,  and,  therefore,  subject  to  the  pay- 
ment of  the  collateral  inheritance  tax. 

Argued  Oct.  8, 1902.  Appeal,  No.  16,  Oct.  T.,  1902,  by 
William  J.  Cunius,  executor,  from  decree  of  O.  0.  Phila.  Co,, 
April  T.,  1901,  No.  626,  overruling  exceptions  to  adjudication 
in  the  estate  of  Michael  Murphy,  deceased.  Before  Rice,  P.  J., 
Beaver,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AflBu-med. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

JError  assigned  was  in  overruling  exceptions  to  adjudication. 

John  P.  O-ibbs,  for  appellant. 

Frederick  J,  Shoyer^  for  appellee. 

Opinion  by  Beaver,  J.,  November  19, 1902 : 
1.  The  contract,  under  which  the  appellee  claims  for  the 
boarding  of  the  decedent,  is  admitted.     The  court  below  al- 
lowed the  one  half  of  her  claim.     From  this  finding  of  fact  she 
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has  not  appealed  and,  under  our  rule  as  to  the  acceptance  of 
the  findings  of  fact  by  the  court  below  under  all  ordinary  cir- 
cumstances, an  appeal  would  probably  have  availed  her  little. 
Upon  what  principle,  however,  in  view  of  the  testimony,  the 
court  below  allowed  the  one  half  of  the  claim,  it  is  difficult  to 
understand.  The  testimony,  as  we  read  it,  would  have  war- 
ranted the  allowance  of  a  much  larger  proportion  thereof. 
There  is  certainly  no  ground  for  the  appellant  to  complain  of 
this  finding  of  fact. 

2.  The  evidence  in  regard  to  the  gift  of  the  furniture  to  the 
appellee  by  the  decedent  in  his  lifetime  is  convincing  and  the 
finding  in  regard  thereto  could  scarcely  have  been  different, 
regard  being  had  to  the  weight  of  the  testimony.  As  to  this 
fact  also  there  is  nothing  in  the  finding  of  the  court  which  calls 
for  remark,  much  less  for  reversal. 

3.  Whether  or  not  the  collateral  inheritance  tax  upon  the 
policy  of  insurance  was  properly  allowed  or  not  depends,  in 
large  measure,  upon  the  terms  of  the  policy,  which  is  not  set 
forth  in  the  appellant's  paper-book  and  as  to  which  we  are  en- 
tirely in  the  dark.  If  the  policy  was  payable  to  his  legal  rep- 
resentative and  became  part  of  the  estate  for  the  payment  of 
debts  and  for  distribution  among  his  collateral  heirs  or  legatees,  it 
was  undoubtedly  subject  to  the  payment  of  collateral  inheritance 
tax,  under  the  provisions  of  the  Act  of  May  6,  1887,  P.  L.  79, 
under  which  '^  all  estates,  real,  personal  and  mixed,  of  every 
kind  whatsoever,  situated  within  this  state,"  etc.,  ^^  shall  be  and 
they  are  hereby  made  subject  to  a  tax  of  five  dollars  on  every 
hundred  dollars  of  the  clear  value  of  such  estate  or  estates," 
etc.  If  the  policy  had  been  taken  for  the  benefit  of  and  pay- 
able to  a  third  person  and  had  not  entered  into  or  become  a 
part  of  the  estate  of  the  decedent,  it  would  have  been  exempt ; 
but,  as  heretofore  remarked,  inasmuch  as  the  terms  of  the  policy 
are  not  before  us,  we  cannot  pass  upon  this  question.  From 
the  fact  that  the  proceeds  of  the  policy  are  included  in  the 
balance  in  the  hands  of  the  executor  for  distribution,  we  take 
it  for  granted  that  the  proceeds  of  the  policy  became  a  part 
of  the  decedent's  estate  and,  therefore,  subject  to  the  pay- 
ment of  the  collateral  inheritance  tax. 

The  specifications  of  error  are  all  overruled  and  the  decree 
of  the  court  below  affirmed. 
Vol.  XXI— 25 
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Clothier  v.  Webster  Foundry  Sand  Company,  Appellant. 

Promissory  notes— Affidavit  of  defense— Accommodation  note. 

Id  an  action  against  the  maker  of  a  promissory  note  the  affidavit  of  de- 
fense alleged  as  follows:  ** Deponent  denies  that  the  said  plaintiff  is  a 
bona  fide  holder  for  value,  without  notice,  of  said  note,  as  alleged  in  this 
statement  in  this  cause,  but  declares  that  he,  the  said  plaintiff,  had  full 
knowledge  of  the  circumstances  connected  with  the  giving  of  said  note, 
that  it  was  wholly  without  consideration  and  for  the  accommodation  of 
the  indorser  and  said  plaintiff."  The  arrangement  between  the  plaintiff 
and  the  indorser  is  then  fully  set  forth,  the  affidavit  then  averring: 
'*  That  this  deponent,  on  behalf  of  the  defendant,  assented  to  said  propo- 
sition and  agreed  to  give  said  note  and  did  so  give  it,  with  the  full  under- 
standing and  agreement  that  it  was  solely  for  the  accommodation  of  the 
said  plaintiff  and  the  payee,  and  that  they  would  protect  and  pay  it  at 
maturity  and  save  the  defendant  harmless  from  loss  in  the  transaction. 
That  when  the  said  note  was  about  to  mature,  the  said  payee  and  plain- 
tiff requested  a  new  note  in  renewal  of  it  and  that  said  note  in  suit  was 
then  given  in  renewal  of  the  foimer  note,  at  their  said  request,  but 
without  any  consideration  therefor  to  the  defendant  or  any  change  in  the 
conditions  of  liability  for  payment  of  the  debt  which  was  solely  that  of 
the  payee  and  plaintiff."  Held,  that  the  affidavit  of  defense  was  sufficient 
to  prevent  judgment. 

Argued  Oct.  10,  1902.  Appeal,  No.  271,  Oct.  T.,  1901,  by 
defendant,  from  order  of  C.  P.  No.  6,  Phila.  Co.,  March  T., 
1901,  No.  610,  making  absolute  a  rule  for  judgment  for  want 
of  a  suflficient  affidavit  of  defense  in  case  of  Albert  E.  C. 
Clothier  v.  Webster  Foundry  Sand  Company.  Before  Rice, 
P.  J.,  Beaver,  Orlady,  W.  W.  Pobtbb  and  W.  D.  Porter, 
JJ.    Reversed. 

Assumpsit  on  a  promissory  note. 

Rule  for  judgment  for  want  of  a  su£Scient  affidavit  of  de- 
fense. 

The  material  averments  of  the  affidavit  of  defense  are 
quoted  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

V.  Oilpin  Robinson,  for  appellant. — Paper  indorsed  for  the 
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accommodation  of  a  party,  so  as  to  assist  that  party  in  raising 
money  upon  it,  cannot  be  enforced  against  the  accommodating 
party,  while  it  remains  in  the  hands  of  the  party  accommodated. 
See  Peale  v.  Addicks,  174  Pa.  543 ;  Chestnut  Street  National 
Bank  v.  Ellis,  161  Pa.  241. 

M.  J.  O'OaUaffhan^  with  him  Frank  E.  Sehermerham  for  ap- 
pellee.— If  the  plaintiff  discounted  it  himself  he  became  a 
holder  for  value  and  could  recover  on  the  note  notwithstanding 
his  knowledge  that  no  consideration  passed  between  maker 
and  payee:  Liebig  Mfg.  Co.  v.  Hill,  7  Pa.  Superior  Ct.  15;  9 
Pa.  Superior  Ct.  469 ;  Penn  Safe  Deposit  and  Trust  Co.  v. 
Stetson,  175  Pa.  160  ;  Philler  v.  Patterson,  168  Pa.  468 ;  Moore 
V.  Baird,  80  Pa.  138  ;  Daniel  on  Negotiable  Instruments  (3d 
ed.),  sec.  790 ;  Stephens  v.  Mouongahela  National  Bank,  88 
Pa.  157. 

Opinion  by  Bbavbb,  J.,  November  19, 1902 : 
If  the  averments  contained  in  the  affidavit  of  defense  are 
true — ^and  they  are  to  be  so  taken  by  us — the  use  by  the  plain- 
tiff of  the  note,  upon  which  the  suit  is  founded,  is  a  fraud  upon 
the  rights  of  the  defendant.  In  the  affidavit  ^^  deponent  denies 
that  the  said  plaintiff  is  a  bona  fide  holder  for  value,  without 
notice,  of  said  note,  as  alleged  in  his  statement  in  this  cause, 
but  declares  that  he,  the  said  plaintiff,  had  full  knowledge  of 
the  circumstances  connected  with  the  giving  of  said  note,  that 
it  was  wholly  without  consideration  and  for  the  accommodation 
of  the  indorser  and  said  plaintiff."  The  arrangement  between 
the  plaintiff  and  the  indorser  is  then  fully  set  forth,  the  affida- 
vit then  averring :  "  That  this  deponent,  on  behalf  of  the  de- 
fendant, assented  to  said  proposition  and  agreed  to  give  said 
note  and  did  so  give  it,  with  the  full  understanding  and  agree- 
ment that  it  was  solely  for  the  accommodation  of  the  said 
plaintiff  and  Moffatt  and  that  they  would  protect  and  pay  it  at 
maturity  and  save  the  defendant  harmless  from  loss  in  the 
transaction." 

^*  That,  when  the  said  note  was  about  to  mature,  the  said  Mof- 
att  and  plaintiff  requested  a  new  note  in  renewal  of  it  and  that 
said  note  in  suit  was  then  given  in  renewal  of  the  former  note, 
at  their  said  request,  but  without  any  consideration  therefor  to 
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the  defendant  or  any  change  in  the  conditions  of  liability  for 
payment  of  the  debt  which  was  solely  that  of  the  said  Moffatt 
and  plaintiff."  If  the  transaction  recited  in  the  affidavit  of  de- 
fense had  taken  place  between  the  plaintiff  and  the  defendant, 
there  can  be  no  question  whatever  as  to  the  right  of  the  defend- 
ant to  set  it  up  as  a  complete  defense  to  the  payment  of  the 
note  upon  which  the  plaintiff  claims.  How  can  it  be  different, 
if  the  note  was  given  under  an  arrangement  between  the  plaintiff 
and  the  indorser  on  the  one  hand  and  the  defendant  on  the 
other?  The  fact  that  the  plaintiff  subsequently  discounted 
the  note  puts  him  in  no  better  position  than  if  it  had  been  made 
directly  to  him  in  pursuance  of  an  arrangement  such  as  is  re- 
cited in  the  affidavit  between  himself  and  the  defendant  He 
was  to  *^  pay  it  at  maturity  and  save  the  defendant  harmless 
from  loss  in  the  transaction."  The  fact  that  the  obligation  to 
do  so  was  a  joint  one,  in  which  the  indorser  and  plaintiff  joined, 
does  not  relieve  the  plaintiff  from  the  onus  of  the  obligation. 
The  plaintiff  could  not,  therefore,  be  a  bona  fide  holder  for 
value :  Chestnut  Street  National  Bank  v.  Ellis,  161  Pa.  241 ; 
Peale  v.  Addicks,  174  Pa.  643. 

Whether  or  not  the  proofs  of  the  defendant  as  to  quantity 
and  quality  will  measure  up  to  the  requirements  of  the  law  in 
regard  to  the  attempt  to  vary  the  terms  of  a  written  instrument 
xannot  now  be  determined.  If  the  allegations  contained  in  the 
affidavit  are  made  good,  as  required  by  the  well  known  rule  in 
such  cases,  the  fraud  upon  the  defendant  will  be  manifest. 

It  is  difficult  for  us  to  pass  upon  the  question  of  practice 
raised,  in  regard  to  the  motion  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense  after  the  entry  of  a  plea,  for  the  rea- 
son that  the  rules  of  court  governing  the  subject  are  not  set 
forth  in  the  appellant's  paper-book,  and,  inasmuch  as  a  ques- 
tion of  fact  was  raised  by  the  affidavit  accompanying  the  peti- 
tion to  strike  off  the  judgment  and  the  answer  of  the  plaintiff 
thereto,  which  has  been  passed  upon  by  the  lower  court,  we 
are  disposed  to  accept  the  finding  of  the  court  in  relation 
thereto.     Judgment  reversed  and  a  procedendo  awarded* 
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Loeweke  v.  Lumberman's  Building  &  Loan  Associa- 
tion, Appellant. 

AppeaU—AsHgnmenta  of  error— Practice,  Superior  Court— Rule  XIX 
and  XVL 

An  appeal  vnll  be  quashed  where  one  of  the  assignments  of  error  em- 
braces three  distinct  points,  and  where  the  other  two  assignments  of  error 
relating  to  the  admission  of  testimony  do  not  quote  the  questions  or 
answers,  the  ruling  of  the  court  thereon  and  the  testimony  or  evidence  ad- 
mitted, with  reference  to  the  pages  of  the  paper-book. 

Argued  Oct  9,  1902.  Appeal,  No.  45,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  June  T.,  1900, 
No.  186,  on  verdict  for  plaintiff  in  case  of  Ernest  Loeweke  v. 
Lumberman's  Building  &  Loan  Association  of  Philadelphia. 
Before  RiCB,  P.  J.,  Bbavbr,  Oblady,  W.  W.  Portbb  and 
W.  D.  PoBTBB,  JJ.    Appeal  quashed. 

Assumpsit  for  a  breach  of  contract.    Before  MoMiohael,  J. 
Verdict  and  judgment  for  plaintiff  for  $350.     Defendant 
appealed. 

Hrrors  assigned  were : 

1.  The  learned  court  below  erred  in  declining  to  affirm  the 
points  submitted  by  the  defendant  for  charge  to  the  jury  as  fol- 
lows: 

(a)  That  no  demise  having  been  made  by  the  defendant  to 
the  plaintiff,  their  verdict  should  be  for  the  defendant. 

(6)  That  under  the  receipt  offered  in  evidence  defendant 
was  not  to  incur  any  liability,  and  their  verdict  should  be  for 
the  defendant. 

((?)  That  under  all  the  evidence  their  verdict  should  be  for 
the  defendant. 

2.  In  allowing  expert  testimony  to  be  given  to  the  jury  of 
the  value  of  the  leasehold. 

8.  In  admitting  the  testimony  of  Frederick  Sylvester  as  an 
expert  as  to  the  value  of  the  lease. 

Charles  H.  Downing^  for  appellant. 
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Robert  B.  Kelly ^  for  appellee. 

Per  Cubiam,  November  19, 1902: 

The  errors  complained  of  in  this  case  are  not  assigned  in  ac- 
cordance with  our  rules.  The  first  assignment  transgresses 
Rule  14,  which  provides :  "  Each  error  relied  on  must  be  as- 
signed particularly,  and  by  itself.  If  any  assignment  embrace 
more  than  one  point,  or  refer  to  more  than  one  bill  of  excep- 
tions, or  raise  more  than  one  distinct  question,  it  shall  be  con- 
sidered a  waiver  of  all  the  errors  so  alleged."  This  assignment 
relates  to  the  answer  of  the  court  to  three  distinct  points  for 
charge,  each  of  them  raising  a  different  question.  It  is,  there- 
fore, bad. 

The  second  and  thii*d  assignments  transgress  Rule  16 :  *^  When 
the  error  assigned  is  to  the  admission  or  rejection  of  evidence, 
the  specification  must  quote  the  questions  or  offers,  the  ruling 
of  the  court  thereon,  and  the  testimony  or  evidence  admitted, 
if  any,  together  with  a  reference  to  the  page  of  the  paper-book 
where  the  matter  may  be  found  in  its  regular  order  in  the  printed 
evidence  or  notes  of  trial."  These  requirements  are  all  disre- 
garded in  these  specifications,  which  relate  to  testimony  not 
quoted,  to  rulings  thereon  not  gfiven  and  without  a  reference 
to  the  pages  of  the  paper-book.  The  appeal  is,  therefore, 
quashed. 


Showaker,  Appellant,  v.  Kelly. 

Real  estate  broker— Evidence^Cammiasian — QueHion  for  jury. 

If  the  propeity  sold  is  brought  to  the  attention  of  the  purchaser  by 
the  broker  and  the  principal  carries  on  the  negotiations  himself  or  agrees 
to  an  exchange  instead  of  a  sale»  or  allows  the  purchaser  a  certain  time 
to  agree  to  his  terms,  and,  before  the  expiration  of  the  time  allowed,  sells 
to  another,  the  broker  is  entitled  to  his  commissions.  Where  the  evidence 
is  doubtful  as  to  whether  the  broker  had  given  up  all  efforts  to  sell  the 
property,  and  is  conflicting  as  to  whether  the  property  was  sold  through 
another  person,  to  parties  to  whose  attention  the  broker  had  first  brought 
the  property,  the  question  of  the  broker^s  right  to  commissions  is  for  the 
jury. 
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Ai-gued  Oct.  10, 1902.  Appeal,  No.  68,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  0.  P.  No.  8,  Phila.  Co.,  June  T., 
1897,  No.  892,  on  verdict  for  defendant,  in  case  of  C.  Harry 
Showaker  v.  Fannie  R.  Kelly  and  Joseph  M.  Kelly,  administra- 
tors of  estate  of  Thomas  F.  Kelly,  deceased.  Before  Rice,  P.  J., 
Beavbb,  Oblady,  W.  W.  Porteb  and  W.  D.  Porter,  JJ. 
Affirmed. 

Assumpsit  to  recover  real  estate  broker's  commissions.     Be- 
fore McMlCHAEL,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  asngned  were  various  instructions. 

Edward  Brooks^  Jr.y  with  him  Frederick  J.  O-eiger  and  Edgar 
Dudley  FarieSj  for  appellant,  cited  as  to  the  performance  of  the 
contract :  Keys  v.  Johnson,  68  Pa.  42 ;  Gibson's  Est.,  161  Pa. 
177  ;  Reed  v.  Reed,  82  Pa.  420. 

Edwin  0.  URchener^  with  him  Jacob  Snare^  for  appellees,  cited 
as  to  performance :  Earp  v.  Cummins,  54  Pa.  394 ;  Kifer  v. 
Yoder,  198  Pa.  308. 

Opinion  by  Beaver,  J.,  November  19, 1902 : 
Concerning  the  general  rule  of  law,  governing  the  compensa^ 
tion  of  an  agent  or  broker  for  the  sale  of  real  estate,  there  is  in 
this  case  no  dispute.  ^^  If  the  property  sold  is  brought  to  the 
attention  of  the  purchaser  by  the  broker  and  the  principal  car- 
ries on  the  negotiations  himself  or  agrees  to  an  exchange  in- 
stead of  a  sale,  or  allows  the  purchaser  a  certain  time  to  agree 
to  his  terms,  and,  before  the  expiration  of  the  time  allowed, 
sells  to  another,  the  broker  is  entitled  to  his  commissions : "  2 
P.  &  L.  Dig.  of  Dec.  2237 ;  McCaffrey  v.  Page,  20  Pa.  Supe- 
rior Ct.  400. 

The  question  of  fact  arising  in  the  case  was,  did  the  broker 
sell ;  or,  in  the  language  of  the  contract  testified  to  by  one  of 
his  witnesses,  *'  get  rid  of "  the  property,  for  the  sale  or  ex- 
change of  which  he  claimed  his  commission  in  this  case  ?  The 
plaintiff  endeavored  to  "  get  rid  of "  the  property,  by  an  ex- 
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change  with  one  Blakely  which,  for  various  reasons  set  forth 
in  the  testimony,  he  was  unable  to  consummate.  He  subse- 
quently endeavored,  by  a  combination  with  several  persons,  to 
exchange  the  property  in  question  for  other  real  estate.  In 
this  he  was  also  unsuccessful.  Plaintiff  wrote  the  defend- 
ant's decedent  in  his  lifetime,  February  26, 1897,  "  The  W.  S. 
Blakely  deal  is  off ; "  and  subsequently,  March  18, 1897,  refer- 
ring to  the  parties  with  whom  he  had  been  negotiating,  "  They 
seem  to  think  that  there  is  nothing  in  the  deal  for  them,  so  I 
will  not  ask  your  indulgence  in  holding  it  any  longer."  In 
consequence  of  these  letters,  Kelly  employed  Cochran  to  dis- 
pose of  the  property,  who  arranged  a  combination  between 
Robert  Wetherill  and  William  S.  Blakely,  with  the  latter  of 
whom  the  plaintiff  had  originally  negotiated,  in  and  by  which 
the  property  was  exchanged  for  certain  other  property  con- 
tributed by  Wetherill  and  Blakely.  Wetherill,  one  of  the 
parties  to  this  agreement,  had  not  been  a  party  to  any  of  the 
negotiations  carried  on  by  the  plaintiff.  Under  this  state  of 
facts,  the  question  was  clearly  one  for  the  jury.  The  different 
phases  of  it  were  we  think  fairly  submitted  by  the  court  below. 

The  several  points  presented  by  the  plaintiff  omitted  the 
controlling  facts  in  the  case  and  were,  therefore,  properly  nega- 
tived by  the  court. 

The  testimony,  admitted  under  objection,  as  to  the  value  of 
the  properties  which  Mr.  Wetherill  "  was  to  contribute  to  the 
deal,"  as  tending  to  show  an  entirely  different  combination  from 
any  which  had  been  attempted  by  the  plaintiff,  was  unobjection- 
able. 

We  can  find  nothing  erroneous  in  any  of  the  portions  of  the 
charge  assigned  as  error  in  the  sixth,  seventh,  eighth,  ninth  and 
tenth  specifications.  The  facts  were  fairly  outlined  and  the 
jury  were  told  in  general :  "  You  will  have  to  determine  from 
the  testimony  whether  Mr.  Showaker  was  the  man  who  consum- 
mated and  carried  through  that  deal  between  Kelly  and  the 
others."  This,  under  all  the  circumstances  of  the  case,  was 
clearly  a  question  for  the  jury.  In  view  of  the  plaintiff^s  let- 
ters, was  Kelly  justified  in  negotiating  with  Cochran  ?  Was 
Cochran  the  active  agent  in  effecting  a  new  combination,  by 
which  and  in  pursuance  of  which  the  final  exchange  was  made? 
These  questions  were  properly  submitted  to  the  jury  under  the 
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charge  taken  as  a  whole  and  we  cannot  see,  upon  a  careful  con- 
sideration of  the  whole  case,  that  the  plaintiff  was  wronged  in 
any  way  either  by  the  charge  of  the  court  or  the  verdict  of  the 
jury. 

Judgment  affirmed. 


Lewis's  Estate. 

Executors  and  administrators— AgreemerU  to  relinquish  administration. 

An  agreement  made  in  consideration  of  a  relinquishment  of  a  right  to 
administer  is  against  public  policy,  and  unenforceable. 

Where  a  widow  entitled  to  the  whole  of  the  income  of  her  husband^s 
estate,  assigns  a  portion  of  it  to  a  son  ''  as  a  gift,^^  and  there  is  no  con- 
sideration for  it  other  than  a  renunciation  on  the  part  of  the  son  of  the 
right  to  administer,  the  assignment  as  to  future  income  may  be  revoked. 

Argued  Oct.  10,  1902.  Appeal,  No.  68,  Oct.  T.,  1902,  by 
William  Lewis,  Jr.,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1885,  No.  306,  dismissing  exceptions  to  adjudication  in  estate 
of  William  Lewis,  deceased.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Aflftrmed. 

Exceptions  to  adjudication. 

The  auditing  judge,  Ashman,  J.,  found  the  facts  to  be  as 
follows : 

The  main  question  at  issue  is  the  right  of  Catherine  Lewis, 
the  wife  of  William  Lewis,  to  share  as  his  assignee,  in  the  in- 
come ;  a  right  which,  if  it  exists  at  all,  is  derived  from  the 
agreement  of  February  21,  1895,  between  the  widow  and  the 
children.  This  agreement,  which  was  under  seal,  after  reciting 
that  certain  differences  had  arisen  respecting  the  conduct  of 
the  estate,  stipulated  that  the  widow  should  receive  $2,000 
yearly  out  of  the  estate,  and  that  the  net  balance  of  income 
should  be  divided  equally  among  the  four  children,  with  the 
proviso  that  the  shares  so  allotted  to  the  children  were  to  be 
received  by  the  latter  as  a  gfift  from  the  mother,  and  were  not 
to  be  liable  to  anticipation  or  alienation,  or  for  the  debts,  con- 
tracts or  engagements  of  the  said  children,  nor  to  attachment 
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at  the  suit  of  creditors.  It  further  provided  that  **  should  any 
creditor  of  the  said  children  proceed  by  legal  process  to  sell  the 
interest  of  said  children  or  any  of  them  in  the  said  estate  of 
William  Lewis,  deceased,  or  should  their  or  either  of  their 
interests  be  attached  or  bought  out,  the  share  of  income  herein 
provided  for  such  child  or  children  shall  immediately  cease  and 
determine,  and  be  distributed  in  a  manner  as  provided  in  the 
event  of  the  death  of  the  said  children  in  the  lifetime  of  the 
said  Annie  Lewis."  By  the  third  clause,  William  Lewis,  the 
son,  ^^  in  consideration  of  the  premises,"  agreed  to  resign  his 
office  of  executor  and  trustee. 

Prior  thereto,  on  December  20, 1898,  the  said  William  Lewis 
had  assigned  all  his  interest  in  the  decedent's  estate  to  his 
wife,  Catherine  A.  Lewis  ;  whether  purposely  concealed  from 
them  or  not,  this  fact  was  unknown  to  the  other  parties  in  in- 
terest, and  the  widow  testified  that  she  would  not  have  executed 
the  agreement  if  she  had  been  informed  of  the  assignment. 
The  case  is  tainted  with  the  suspicion  of  bad  faith  on  the  part 
of  William  Lewis  in  appearing  as  a  paiiy  in  interest  to  an 
agreement,  when  he  had  already  assigned  his  interest.  The 
assigfnment,  if  executed  after,  instead  of  before,  the  agreement 
of  1895,  would  not  perhaps  have  violated  that  agreement.  It 
was  not  an  anticipation  nor  sale,  and  it  created  no  liability  for 
debts,  contracts,  engagements  or  attachments,  but  it  was  an 
alienation.  It  would,  however,  have  been  within  the  spirit  of 
the  agreement  because  it  harmonized  with  the  purpose  of  that 
instrument  in  preserving  the  income  of  the  children  free  of 
their  debts.  The  son,  too,  was  not  like  the  other  children,  a 
mere  volunteer ;  in  accepting  the  benefits  of  the  agreement,  he 
relinquished  his  office  as  executor  and  trustee,  and  with  it  his 
right  to  commissions,  and  this  was  a  valuable  consideration. 
But  the  fact  remains  that  at  the  date  of  the  agreement  he  had 
no  share  in  the  estate,  and  his  assignee  could  not  claim  a  gift 
personal  to  the  son  given  long  after  the  assignment.  The  in- 
come which  she  now  demands  was  not  derived  under  the  will, 
but  under  a  gift  made  by  the  life  tenant.  The  claim  of  Cath- 
erine A.  Lewis  is  therefore  rejected. 


On  exception  Penrose,  J.,  filed  the  following  opinion : 
It  is  very  clear  that  the  assignment  in  1893  of  the  int 


interest 


Digitized  by  VjOOQIC 


LEWIS'S  ESTATE.  596 

398,  (1902).]  Opinion  of  Ck>uit  below. 

which  the  son  of  the  testator  then  had  in  his  estate  (which  had 
come  to  him  under  the  father's  will)  did  not,  and  could  not, 
include  an  interest  which  he  did  .not  acquire  until  two  years 
later  under  a  gift  from  his  mother.  It  is,  indeed,  shown  af- 
firmatively by  the  agreement  between  the  mother  and  her  chil- 
dren, which  declares  that  "  William  Lewis,  Jr.,"  that  is,  the 
son,  himself,  not  his  assignee,  "  is  to  receive  one  fourth  of  the 
net  income  ....  after  the  deduction  of  the  sum  of  two  thou* 
sand  dollars  above  referred  to,"  and  that  '^  in  case  of  the  death  of 
....  William  Lewis,  Jr.,  in  the  lifetime  of  the  mother  .... 
the  income  herein  provided  .....  shall  immediately  cease 
and  determine  ....  and  shall  be  distributed  equally  among 
the  children  surviving  "  his  death,  if  he  had  assigned  his  share, 
being  obviously  of  no  consequence.  The  assignment  does  not 
profess  to  pass  future  interests,  still  less  to  pass  what  was  not 
even,  at  the  time  of  its  execution,  an  expectancy.  There  was, 
therefore,  no  error  in  refusing  to  award  to  the  assignee — the 
wife  of  the  assignor — any  part  of  the  balance  of  income  shown 
by  the  account. 

It  is  proper  to  say  that  we  have  not  been  furnished  with  a 
copy  of  the  will,  but  the  adjudication  states  that  it  gave  the 
entire  income  of  the  estate  to  the  testator's  widow,  who  is  still 
living,  and  the  principal,  at  her  death,  to  his  children. 

It  is  equally  clear  that  the  condition  in  the  family  settlement 
or  agreement,  in  1895,  between  Mrs.  Lewis  and  her  children, 
against  future  alienation,  was  not  broken  by  the  son's  prior  as- 
signment, in  1893,  of  his  interest  in  the  estate,  which,  as  already 
stated,  was  only  the  interest  which  he  had  under  the  father's 
will ;  but  it  by  no  ipeans  follows  from  this  that  he  has  the  right 
under  the  agreement  to  demand  a  share  of  the  income.  The 
agreement  is  under  seal,  and  its  averments,  which  are  to  be  ac- 
cepted as  true,,  are  no  less  binding  upon  the  children  than  they 
are  upon  the  mother,  who  was  relinquishing  part  of  what  the 
will  gave  her  for  life.  It  declares  that  ^'  it  is  understood  and 
agreed  "  that  the  income  provided  for  the  children  is  received 
from  their  mother  *^  as  a  gift."  It  is  of  the  essence  of  a  gift 
that  so  long  as  it  remains  executory  it  is  revocable,  and  here  all 
the  parties  but  the  son  have  consented  that  it  shall  be  revoked. 
But  there  is  much  more  than  this — the  son  was  one  of  the  trus- 
tees appointed  by  the  will  to  protect  the  interests  of  all  the 
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beneficiaries,  of  whom  the  mother,  having  a  life  interest  in  the 
entire  income,  was  the  chief  object  of  the  testator's  bounty. 
She  also  was  a  trustee,  but,  as  it  appears,  took  no  part  in  the 
active  management  of  the  estate,  and  so  far  as  the  income  was 
concerned  she  was  the  sole  cestui  que  trust.  If,  therefore,  the 
agreement  is  to  be  regarded  in  the  light  of  a  conveyance  and 
not  as  a  mere  revokable  gift,  it  is  a  conveyance  by  a  cestui  que 
trust  to  the  trustee — not  absolutely  void  on  that  account  but 
voidable  unless  supported  by  an  adequate  consideration  and 
executed  with  the  fullest  disclosure  of  all  the  facts  and  with 
the  most  absolute  candor  and  good  faith  on  the  part  of  the 
trustee.  The  agreement  itself  shows  that  the  fact  that  the  son 
had  previously  assigned  his  interest  in  his  father's  estate  was 
not  known  by  the  mother ;  for  it  provides  that  **  should  any 
creditor  of  the  said  children  proceed  by  legal  process  to  sell  the 
interest  of  said  children  or  any  of  them  in  the  said  estate  of 
William  Lewis,  or  should  their  or  either  of  their  interests  be 
attached  or  bought  out,"  the  share  or  income  provided  for  such 
child  shall  cease  and  the  whole  income  go  to  the  others.  More- 
over, the  mother  swears  positively  that  she  did  not  know  of  the 
assignment,  and  that  she  would  not  have  executed  the  agree- 
ment if  she  had.  The  son  does  not  venture  to  contradict  this, 
and  the  fact,  therefore,  that  their  mutual  counsel  had  knowl- 
edge becomes  immaterial.  The  hands  of  claimants  in  a  court  of 
equity  must  be  clean,  especially  where  the  claim  is  by  a  trustee 
against  a  cestui  que  trust. 

The  exceptions  are  dismissed,  and  the  balance  of  income 
awarded  to  the  widow  of  the  testator,  the  other  parties  to  the 
&mily  settlement,  except  the  son,  having  agreed  that  the  gift 
shall  be  revoked. 

Errors  assigned  were  in  dismissing  exceptions  to  adjudication. 

Reynolds  D.  Brovm^  with  him  Q-eorge  S.  Schaeffer^  Malcolm 
Lloyd^  Jr.j  and  Charles  H.  Burr^  Jr.^  for  appellant. 

X.  Melickj  of  Meliekj  Potter  ^  Dechert^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902: 
The  opinion  of  Judge  Penrose  in  dismissing  the  exceptions 
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filed  by  William  Lewis,  Jr.,  in  the  court  below  contains  sound 
reasons  for  the  rejection  of  the  claim.  It,  however,  does  not 
notice  one  argument  presented  for  our  consideration.  It  is 
urged  that  the  relinquishment  by  William  Lewis,  Jr.,  of  his 
office  of  executor  operated  as  a  consideration  for  the  agreement 
of  his  mother  to  release  to  him  a  part  of  the  income  of  the  estate* 
to  all  of  which  she  was  entitled  for  life  under  the  terms  of  the 
decedent's  will.  Two  answers  are  manifest  First,  the  parties 
specifically  agreed  that  the  act  of  the  mother  should  be  regarded 
as  a  gift.  Inherent  in  the  gfiver,  in  such  case,  is  the  right  of 
revocation.  Second,  an  agreement  made  in  consideration  of  a 
relinquishment  of  a  right  to  administer  is  against  public  policy, 
and  unenforceable.  See  Bowers  v.  Bowers,  26  Pa.  74. 
The  decree  of  the  court  below  is  affirmed. 


Brady's  Estate. 

Liquor  law— Liquor  license— DecedenVs  estate. 

Where  the  widow  of  a  licensed  saloon  keeper  takes  out  letters  of  admin- 
istration on  her  husband^s  estate,  obtains  a  transfer  of  the  license  to  her- 
self, refuses  a  large  offer  for  it,  becomes  the  tenant  of  the  property  in 
place  of  her  deceased  husband,  retains  the  other  personal  property  for  her 
own  use,  and  carries  on  the  business  as  her  own,  she  will  be  surcharged 
with  a  sum  sufficient  to  pay  her  husband^s  creditors. 

Argued  Oct.  14, 1902.  Appeal,  No.  117,  Jan.  T.,  1901,  by 
Margaret  G.  Brady,  administratrix  c.  t.  a.,  from  decree  of  O. 
C.  Phila.  Co.,  Jan.  T.,  1901,  No.  544,  dismissing  exceptions  to 
adjudication  in  estate  of  Thomas  Brady,  deceased.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  J  J.    AflBrmed. 

Exceptions  to  adjudication. 

The  auditing  judge,  Hanna,  P.  J.,  found  the  facts  to  be  as 
follows : 

From  the  testimony  and  other  evidence  produced,  the  follow- 
ing facts  appeared:  On  April  14,  1892,  the  testator  leased  the 
premises  southeast  corner  of  Eighth  and  McKean  streets,  to  be 
used  as  a  dwelling  house  and  tavern  for  the  term  of  three  years. 
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one  month  and  sixteen  days,  the  first  payment  of  rent,  $40.00 
per  month,  to  be  made  on  May  1,  1902.  He  entered  into  pos- 
session, and  continued  as  a  tenant  of  the  premises  for  the  full 
term  of  the  lease,  and  thereafter  under  the  provisions  of  said 
lease  until  his  death,  on  June  15, 1898.  On  April  14, 1898,  the 
lessor,  desiring  to  obtain  possession  or  increase  the  rent,  notified 
testator  to  remove  from  and  surrender  possession  of  the  prem- 
ises at  the  expiration  of  the  term,  viz :  July  16,  1898.  But  be 
did  not  remove  from  the  premises  and  continued  to  occupy  the 
same  until  his  death  on  June  15,  1898,  as  above  stated,  one 
month  prior  to  the  expiration  of  Ids  term.  Although  testator 
had  carried  on  business  for  six  years  and  two  months,  yet  when 
he  died  he  had  no  money  on  deposit  in  bank  nor  in  his  posses- 
sion, and  his  entire  personal  estate  consisted  of  his  household 
furniture,  fixtures  of  the  barroom  and  stock  of  liquors  on  hand, 
amounting  per  inventory  and  appraisement  to  only  $290.75. 
Although  two  weeks  previous  to  his  death  he  had  obtained  a 
renewal  of  his  license  to  sell  liquor  at  retail  for  one  year  from 
June  1, 1898,  at  a  cost  of  $1,100. 

Testator  at  that  time,  or  shortly  thereafter,  was  in  failing 
health,  and  desirous  of  disposing  of  the  business  carried  on  by 
him.  He  so  informed  a  relative,  and  requested  him  to  endeavor 
to  obtain  a  purchaser,  at  the  same  time  stating  he  considered 
his  business  worth  $9,000.  His  relative  however  informed 
him  he  did  not  think  he  could  obtain  a  purchaser  at  that  price, 
but  believed  he  could  obtain  a  purchaser  at  the  price  of  $6,500. 
This  interview  occurred  but  a  very  few  days  before  testator's 
death,  and  his  fatal  illness  prevented  any  further  consideration 
of  the  subject.  After  testator^s  death  his  widow  remained  in 
possession  of  the  premises.  Six  days  after  her  husband's  death 
she  obtained  letters  of  administitttion  upon  his  estate.  This 
was  on  June  21,  1898.  On  the  same  day  she  was  offered  ver- 
bally and  in  writing  the  sum  of  $6,500,  "  for  the  stock,  fix- 
tures, good  will,  unexpired  term  of  lease  and  opportunity  to 
apply  for  a  transfer  of  the  license."  But  the  offer  was  declined 
by  her,  although  it  was  also  agreed  by  the  person  making  the 
offer  to  immediately  deposit  with  any  trust  company  named  by 
her,  $6,500,  with  authority  to  pay  the  money  over  to  her  as 
soon  as  she  delivered  possession  of  the  stock,  etc.,  and  the  proper 
court  had  transferred  the  license  to  him. 
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Aocountaut  still  remained  in  possession  of  the  property  and 
continued  the  business. 

On  June  21,  1898,  the  same  day  the  letters  of  administration 
were  granted  to  accountant,  she  obtained  from  the  court  a  trans- 
fer of  the  license  previously  granted  to  her  husband  to  herself 
individually.  She  also  subsequently  obtained  from  the  lessor 
of  the  premises  a  withdrawal  of  the  notice  to  vacate  which  had 
been  given  to  testator  and  an  acceptance  of  her  as  the  tenant, 
at  the  same  rent  paid  by  her  late  husband.  On  July  8,  1898, 
she  paid  the  rent  to  August  1,  1898.  And  from  that  time 
until  the  present  she  has  occupied  the  property  as  tenant  and 
carried  on  business.  After  accountant  took  out  letters  of  ad- 
ministration, she  made  no  effort  to  obtain  a  purchaser  for  the 
unexpired  term,  good  will,  fixtures  and  liquors,  but  appropriated 
the  same  to  her  own  use.  She  made  neither  a  public  nor  private 
sale. 

Upon  proceedings  before  the  register  instituted  by  creditors, 
the  accountant  was  afterwards  obliged  to  enter  additional  se- 
curity as  administratrix.     This  was  on  July  11,  1898. 

On  July  21,1898,  the  accountant  filed  an  inventory  and  ap- 
praisement of  the  personal  estate  of  testator,  which  comprised 
the  household  goods,  fixtures  of  barroom  and  liquors  appraised 
at  f  290.75,  and  also  a  proportion  of  the  license  fee  paid  by  tes- 
tator for  one  year  from  June  1, 1898,  viz  :  from  June  15, 1898, 
the  date  of  his  death,  to  June  1,  1899,  or  eleven  and  one  half 
months,  or  $1,054.20,  in  all  $1,844.95. 

The  accountant  still  converted  to  her  own  use  the  entire  per- 
sonal property,  not  even  claiming  her  exemption  of  $800,  as 
widow,  and  retaining  the  household  goods  and  other  personalty, 
in  accordance  with  the  act  of  assembly. 

About  August  1,  1898,  a  testamentary  paper  was  discovered, 
evidently  written  by  testator,  dated  February  11,  1897,  signed 
by  him,  and  bequeathing  all  his  estate  to  his  wife. 

On  August  11, 1898,  this  was  admitted  to  probate,  the  letters 
of  administration  granted  to  accountant  revoked,  and  letters  of 
administration  c.  t.  a.  were  granted  to  her. 

No  new  inventory  and  appraisement  was  filed  by  accountant. 
She  still  retained  all  the  personal  property  in  her  possession 
and  continued  to  carry  on  the  business  under  the  license  trans- 
ferred to  her,  and  as  tenant  of  the  premises. 
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It  farther  appeared  that  testator  at  the  date  of  his  death  was 
lai^ely  insolvent,  not  only  being  indebted  to  creditors  for  liq- 
uors, etc.,  sold  to  him  but  to  his  wife  for  money  loaned,  and 
did  not  leave  sufficient  money  for  the  payment  of  his  funeral 
expenses,  cost  of  cemetery  lot,  etc. 

The  auditing  judge  surcharged  the  accountant  with  an  amount 
sufficient  to  pay  the  debts  of  the  decedent. 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

ErroTB  OBsigned  were  dismissing  exceptions  to  adjudication. 

M.J.  0^  Callctghan^  for  appellant,  cited :  Grimm's  Est.  181 
Pa.  238  ;  Buck's  Est,  186  Pa.  67  ;  Immendorf 's  Est.,  190  Pa. 
690. 

ThamM  Learning^  for  appellee,  cited :  Blumenthal's  Petition, 
126  Pa.  412 ;  Mueller's  Est.,  190  Pa.  601. 

Pbr  Cubiam,  November  19, 1902: 

Upon  the  exceptions  of  creditors  of  the  estate  of  the  dece- 
dent, the  administratrix  was  surcharged  the  sum  of  $1,082.76, 
an  amount  sufficient  to  pay  the  debts  of  the  decedent.  The 
auditing  judge  in  the  court  below  found,  as  facts  and  conclu- 
sions of  law,  that  *'  the  administratrix  on  the  same  day  letters 
of  administration  were  granted  to  her  obtained  a  transfer  of  the 
license  to  herself,  refused  the  offer  of  $6,600,  soon  thereafter, 
became  the  tenant  of  the  property  in  place  of  her  deceased  hus- 
band, retained  the  other  personal  property  for  her  own  use, 
caiTied  on  the  business  as  her  own  from  that  time  until  the 
present,  and  now  in  effect  says  that  all  she  is  in  law  or  equity 
bound  to  pay  therefor  to  the  creditors  of  her  deceased  husband 
is  the  proportion  of  the  license  fee  and  the  appraised  value  of 
his  household  goods,  bar  fixtures  and  liquors  on  hand ;  but,  in 
view  of  the  facts,  the  contrary  seems  to  be  well  settled :  Buck's 
Estate,  186  Pa.  67 ;  Mueller's  Estate,  190  Pa.  601.  See  also 
In  Re  Becker,  98  Fed.  Repr.  407.  The  present  case  is  readily 
distinguishable  from  Malton's  Estate  in  this  court,  not  reported. 
There  the  testator  was  owner  of  the  real  estate  where  he  carried 
on  his  saloon  and  devised  the  same  to  his  wife  for  life.  There 
was  no  lease  and,  of  course,  the  license  expired  with  the  death 
of  the  owner." 
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^^  The  auditing  judge  has  reached  the  conclusion  that  the  ad- 
ministratrix should  be  surcharged  with  a  sum  sufficient  to  pay 
the  creditora.  She  being  a  creditor  and  sole  legatee,  it  is  un- 
necessary to  charge  her  with  any  additional  amount,  as  it  would 
simply  be  awarded  to  her  in  her  own  right." 

Accepting  the  findings  of  fact  as  made  by  the  court  below, 
we  are  satisfied  with  the  conclusions  of  law  drawn  therefrom. 
Without  considering  the  specifications  of  error  in  detail,  we 
are  satisfied  that  no  error  was  committed  in  the  court  below. 

Decree  aflftnned. 


Commonwealth  v.  Givin,  Appellant. 

Taxation— MercanUle  appraisers— Eating  houses. 

The  Act  of  April  10,  1849,  F.  L.  570,  applies  to  eating  houses,  and  res- 
taurants, not  connected  with  beer  houses.  As  long  as  the  act  is  unre- 
pealed the  courts  are  unable  to  say  that  it  is  not  in  force  for  the  reason 
that  the  purposes  for  which  it  was  passed  do  not  now  exist. 

The  Act  of  April  10,  1894,  P.  L.  184,  relating  to  restaurants  and  eating 
houses  is  not  repealed  by  the  act  of  May  2,  1899,  which  applies  to  i*etail 
vendors,  and  dealers  in  goods,  wares  and  merchandise. 

Argued  Oct.  14,  1902.  Appeal,  No.  88,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  June  T., 
1901,  No.  1662,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Commonwealth  v. 
J.  F.  Givin.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  J  J.    Affirmed. 

Appeal  from  decision  of  board  of  mercantile  appraisers. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  plaintiff^s  statement  set  forth  that  the  defendant  had 
been  assessed  the  sum  of  $210.50  for  a  license  tax  as  a  keeper 
of  an  eating  house  and  restaurant. 

The  defendant  filed  the  following  affidavit  of  defense. 

Plaintiff  seeks  to  recover  the  sum  of  f200,  being  the  amount 

of  mercantile  tax  assessed  against  him  for  the  year  1901,  under 

the  provisions  of  the  act  of  assembly,  approved  April  10, 1849, 

P.  L.  670,  and  entitled  "An  act  to  create  a  sinking  fund,  and 

Vol.  XXI— 26 
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to  provide  for  the  gradual  and  certain  extinguishment  of  the 
debts  of  the  commonwealth,"  his  place  of  business  having  been 
classified  as  of  the  "first  class  "  under  section  22  of  said  act. 
The  place  of  business  of  the  defendant,  for  which  he  has  been 
so  assessed,  is  at  No.  20,  North  Ninth  street,  Philadelphia. 
The  character  of  business  conducted  by  him  is  that  known  as 
"  Light  Lunch  Cafe."  The  articles  of  food  sold  by  him,  at  said 
place  of  business,  are  purchased  from  others,  worked  over,  pre- 
pared for  sale  by  him,  and  sold  by  him  at  retail. 

That  he  is  advised  and  believes  that  the  said  act  of  April  10, 
1849,  is  not  now  in  force,  for  the  reason  that  the  purposes  for 
which  it  was  passed  do  not  now  exist. 

He  is  advised  and  believes  that  he  should  not  be  taxed  under 
the  said  act  of  April  10,  1849,  for  the  reason  that  under  sec- 
tion 20,  of  the  said  act,  taxes  should  only  be  assessed  upon  res- 
taurants or  other  hotels,  wherein  beer,  ale  or  other  malt  liquors 
are  sold. 

That  under  section  23  of  the  said  act  "  the  appraiser  or  ap- 
praisers of  mercantile  taxes  for  the  several  counties  shall  each 
take  an  oath  or  affirmation  before  a  judge  of  the  court  of  com- 
mon pleas,  of  the  proper  county,  faithfully,  honestly,  and  with- 
out partiality,  to  make  a  true  list  of  the  names  of  all  persons  who 
shall  be  engaged  in  keeping  beer  houses,  eating  houses,  oyster 
cellars  and  restaurants  in  the  city  or  county  for  which  he  or  they 
may  have  been  appointed  appraiser  or  appraisers,  a  copy  of  which 
oath  or  affirmation  shall  be  filed  in  the  office  of  the  clerk  of  the 
court  of  quarter  sessions  of  the  proper  county,  and  a  list  of  the 
names  and  classification  of  those  engaged  in  keeping  the  said 
houses  and  restaurants,  shall  be  delivered  by  the  said  appraiser 
or  appraisers  to  the  city  or  county  treasurer  of  the  city  or  county 
in  which  the  same  may  be  located ; "  the  defendant  above  is  in- 
formed and  believes  that  the  appraisers  of  mercantile  taxes  for 
the  county  of  Philadelphia  have  not  complied  with  the  said  sec- 
tion 23  of  the  said  act. 

That  the  said  act  of  April  10, 1849,  has  been  repealed  by  the 
act  of  May  2, 1899,  in  so  far  as  sections  20,  21  and  22  of  the  said 
act  of  said  April  10, 1849,  apply,  and  that  the  said  act  of  May  2, 
1899,  takes  the  place  of  and  becomes  a  substitute  for  sec- 
tions 20,  21  and  22  of  the  said  act  of  April  10,  1849. 

That  the  said  defendant  buys  his  materials  in  the  raw  state 
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and  manufactures  them,  changes  their  character  and  works  them 
mto  a  marketable  condition  upon  the  same  premises  at  which 
they  are  sold,  and  thereby  becomes  and  is  a  manufacturer  or 
mechanic,  under  the  Act  of  February  27, 1868,  P.  L.  48,  sec.  1. 

"  A  manufacturer  or  mechanic  not  having  a  store  or  work- 
house apart  from  his  manufactory  or  workshop  for  the  purpose 
of  vending  goods,  shall  not  be  required  to  pay  the  annual  tax 
and  license." 

That  the  said  defendant  manufactures  all  the  articles  sold 
upon  his  premises  in  his  business,  and  therefore  should  not  be 
assessed  for  mercantile  taxes  under  the  act  of  May  2, 1899. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Hrrar  assigned  was  the  order  of  the  court 

Maxwell  Stevensorij  with  him  J.  Morris  Teakle^  for  appellant, 
cited :  Com.  v.  Norris,  27  Pa.  494 ;  Cora.  v.  Campbell,  38  Pa. 
880 ;  Givler's  App.,  12  W.  N.  C.  286 ;  Com.  v.  Brinton,  8  Pa. 
Dist.  Rep.  788. 

Ira  Jewell  Williams^  with  him  J.  Martin  Rommell  and  John 
P.  Mkin,  attorney  general,  for  appellee,  cited:  Com.  v.  Iron 
City  Brewuig  Co.,  146  Pa.  642 ;  Hendrix's  Account,  146  Pa. 
285. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902 : 
This  proceeding  is  by  appeal  to  the  court  of  common  pleas 
from  the  assessment  of  the  mercantile  appraiser  of  Philadelphia 
county.  The  defendant  is  the  proprieter  of  an  eating  house  or 
restaurant.  Judgment  was  entered  for  want  of  sufficient  affi- 
davit of  defense.  The  affidavit  raises  only  the  following  con- 
tentions :  (1)  that  the  act  of  April  10,  1849,  "  is  not  in  force 
for  the  reason  that  the  purposes  for  which  it  was  passed  do 
not  now  exist ; "  (2)  that  under  section  20  of  said  act,  taxes 
are  only  to  be  *' assessed  upon  restaurants  or  other  hotels 
wherein  beer,  ale,  or  other  malt  liquors  are  sold ; "  (8)  that 
"  the  appraisers  of  mercantile  taxes  for  the  county  of  Phila- 
delphia have  not  complied  with  the  said  section  28  of  the  said 
act; "  (4)  that  the  act  of  1849  is  repealed  by  the  act  of  May  2, 
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1899,  and  (5)  that  the  defendant  is  a  manufacturer,  and  there- 
fore exempt. 

1.  The  first  question  raised  is  one  which  should  be  referred 
to  the  legislature  rather  than  to  the  court.  While  the  act 
stands  unrepealed,  as  it  is  a  revenue  measure,  the  courts  must 
regard  it  as  still  serving  its  measure  of  usefulness. 

2.  The  second  question  is  explicitly  answered  by  the  plain 
language  of  the  act  which  applies  to  '*  eating  houses,  restau- 
rants and  oyster  cellars  wherein  ....  oysters  or  other  refresh- 
ments of  any  kind  whatsoever  are  dressed,  prepared  or  sold," 
as  well  as  to  "  beer  houses." 

3.  The  allegation  that  the  appraisers  have  not  complied  with 
the  requirements  of  the  act  prescribing  the  taking  of  an  oath 
is  too  indefinite  to  i*aise  the  semblance  of  a  defense  in  a  suit 
for  the  tax  levied,  especially  when  made  in  reply  to  the  aver- 
ment of  the  statement  that  "  as  required  by  law  the  said  mer- 
cantile appraisers  furnished  to  the  treasurer  of  the  city  and 
county  of  Philadelphia,  a  certified  list  of  the  keepers  of  eating 
houses  so  ascertained  and  assessed  as  made  by  them  pursuant 
to  the  provisions  of  the  act  of  assembly  in  such  case  made  and 
provided."  The  affidavit  does  not  so  much  as  assert  that  the 
appraisers  failed  to  take  the  proper  oath  and  fails  to  indicate 
wherein  they  have  failed  to  comply  with  the  said  act. 

4.  The  act  of  May  2, 1899,  explicitly  is  made  to  apply  to 
retail  venders  and  dealers  in  goods,  wares  and  merchandise. 
See  sections  1  and  2.  It  contains  no  clause  expressly  referring 
to  the  act  of  1849,  although  repealing  ^^  all  acts  or  parts  of 
acts,  general,  special  or  local,  inconsistent  with  its  provisions." 
Through  the  legislation  of  the  state  there  is  an  apparent  dis- 
tinction made  between  dealers  in  merchandise  and  keepers  of 
eating  houses.  The  basis  of  assessment  in  the  latter  cases  is 
different  from  that  of  dealers  and  venders,  as  shown  by  many 
pieces  of  legislation.  There  is  no  such  inconsistency  between 
the  provisions  of  the  act  of  1849,  and  those  of  the  act  of  1899 
as  results  in  repeal  by  the  latter  under  the  general  clause  aboTS 
quoted. 

5.  The  contention  that  an  eating  house  keeper  is  within  the 
category  of  manufacturers  exempted  by  legislation,  we  think 
unnecessary  to  discuss. 

The  judgment  is  affirmed. 
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Martien   v.  Hansell,  Appellant. 

FraeUce-'Dafnage8'-Evidence--Veierinary  surgeon. 

In  an  action  by  a  veterinaiy  surgeon  to  recover  for  services  rendered,  the 
appellate  court  will  not  reverse  a  judgment  on  a  verdict  in  the  plaintiff's 
favor,  because  of  the  absence  of  specific  proof  in  regard  to  the  value  of 
the  service,  where  the  record  seems  to  show,  if  not  a  distinct  agreement, 
at  least  an  understanding  that  the  value  of  the  services  were  not  in  question, 
and  where  the  services  have  been  shown  with  some  particularity  of  detail 
as  to  their  nature  and  extent,  so  that  the  jury  could  fix  a  reasonable  value 
thereon. 

Argued  Oct.  16, 1902.  Appeal,  No.  82,  Oct.  T.,  1902,  by  de- 
fendant, from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Oct.  T.,  1902, 
No.  82,  on  verdict  for  plaintiff  in  case  of  Henry  D.  Martien  v. 
Thomas  J.  Hansell.  Before  RiGB,  P.  J.,  Beavbb,  Orlady, 
W.  W.  PoETBB  and  W.  D.  Portbr,  JJ.    Affirmed. 

Assumpsit  for  services  as  veterinary  surgeon.     Before  Mc- 

MlCHABL,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  $77.66.     Defendant 
appealed. 

JSrror  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

William  W.  Smithers^  for  appellant,  cited :  Brooks  v.  Penna. 
R.  R.  Co.,  2  Pa.  Superior  Ct  581 ;  Wilkinson  Mfg.  Co.  v.  Welde, 
196  Pa.  608. 

Frederick  W.  Bauer^  for  appellee,  cited  :  Quick  v.  Miller,  108 
Pa.  67. 

Opinion  by  Beaver,  J.,  November  19, 1902 : 
This  case  was  submitted  without  argument     A  single  ques- 
tion is  raised  by  the  record.  Is  the  plaintiff  entitled  to  recover, 
in  the  total  absence  of  proof  of  agreement  as  to  price  or  value 
of  the  services  ? 
The  plaintiff  was  a  veterinary  surgeon  who  attended  the 
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horse  of  the  defendant,  under  an  alleged  contract  stated  by  him 
as  follows :  *'  I  met  Mr.  Hansell  at  the  stable  of  B.  W.  Garrett 
and  we  entered  into  a  conversation  about  his  horse  which  was 
lame.  He  asked  me  if  I  could  cure  him.  I  said  ^yes.'  He 
said, '  I  don't  think  you  can.'  I  said,  *  I  can ;  if  I  don't  cure,  I 
won't  charge  you  a  cent ;  but,  if  I  do  cure  him,  I  want  you  to 
pay  me  for  him.'  Everything  was  all  right  and  I  started 
June  12  to  treat  the  horse  for  the  lameness  and  I  did  cure  the 
horse,"  etc.  Both  the  contract  and  the  cure  were  denied  by 
the  defendant.  The  jury,  however,  have  settled  the  contro- 
versy as  to  both  by  their  verdict.  The  testimony  discloses  that 
the  plaintiff  attended  the  horse  from  June  13  until  Septem- 
ber 17.  His  bill  was  presented  and  he  was  cross-examined  in  re- 
gard to  it  by  the  defendant,  although  the  amount  thereof  is 
not  mentioned  either  in  his  own  testimony  or  in  that  of  the  de- 
fendant. 

The  appellant  asks  us  to  set  aside  the  judgment  on  the 
ground  that  there  was  no  evidence  of  the  value  of  the  services. 
The  appellee  alleges  that  ''  upon  the  opening  of  the  plaintiff's 
case  to  the  jury,  counsel  for  defendant  requested  counsel  for 
the  plaintiff  to  omit  all  other  proofs  than  that,  if  there  was  no 
cure,  there  should  be  no  pay,  inasmuch  as  the  amount  involved 
was  small.  This  was  assented  to  by  counsel  for  the  plaintiff 
and  the  attention  of  the  trial  judge,  in  the  presence  of  the  jury, 
was  called  thereto."  This  is  now  specifically  denied  by  the 
counsel  for  the  defendant.  Thei*e  would  seem  to  be  some  evi- 
dence, both  in  the  charge  of  the  court  and  in  the  examination 
and  cross-examination  of  the  plaintiff,  that  there  was  some 
arrangement  in  reference  to  the  amount  of  the  bill.  Nothing 
is  said  in  regard  to  it,  although  the  plaintiff  is  carefully  cross- 
examined  both  as  to  the  several  dates  during  which  services 
were  rendered,  the  character  of  such  service  and  the  surgical 
supplies  and  medicines  furnished  by  the  plaintiff.  The  court 
in  the  charge  says :  *'  There  is  not  very  much  law  in  the  case. 
You  have  heard  the  testimony  and  it  is  practically  agreed  be- 
tween counsel,  though  they  have  submitted  some  law  points  to 
me  to  charge  you  upon, — it  is  practically  agreed  that  the  deter- 
mining question  here  is  whether  the  plaintiff  succeeded  in 
effecting  a  cure  to  the  horse."  Appellant  in  his  argument, 
speaking  of  the  absence  of  proof  as  to  the  value  of  the  services, 
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a&ys  :  ^*  The  only  plausible  explanation  is  one  dehors  the  record, 
namely,  that  plaintiff's  counsel,  according  to  the  usual  practice, 
must  have  handed  to  the  jury  as  they  were  about  to  retire,  a 
slip  containing  the  amount  of  his  claim."  The  plaintiff  in  I'eply 
says,  in  his  argument :  ''  This  is  correct.  Plaintiff's  counsel 
first  requested  permission  of  the  court  to  hand  to  the  jury  a 
statement  showing  the  amount  of  plaintiff's  claim,  which  per- 
mission was  given  him.  Defendant's  counsel  then  requested 
permission  to  see  the  statement,  examined  it,  nodded  his  assent 
and  said  it  was  all  right,  whereupon  plaintiff's  counsel  handed 
the  slip  to  the  foreman  of  the  jury  as  they  were  retiring."  The 
appellant  files  a  reply  in  which,  although  denying  the  agree- 
ment set  forth  by  the  plaintiff,  he  says  nothing  in  regard  to  the 
statement  submitted  to  the  jury. 

Under  all  the  circumstances  of  the  case,  we  are  of  the  opinion 
that  the  judgment  should  not  be  reversed,  because  of  the  ab- 
sence of  specific  proof  in  regard  to  the  value  of  the  service : 
first,  because  of  the  condition  of  the  record,  which  would  seem 
to  indicate,  if  not  a  distinct  agreement,  at  least  an  understand- 
ing that  the  value  of  the  services  were  not  in  question ; 
second,  because  the  services  having  been  shown  with  some 
particularity  of  detail  as  to  their  nature  and  extent,  the  jury 
could  fix  a  reasonable  value  thereon  as,  according  to  the  ap- 
pellant, the  court  intimated  they  could  do. 

Judgment  af&rmed. 


Arnold  Monophase  Electric   Company  v.  Chew, 
Appellant. 

CarporcUions^ Stock  subscription^  Affidavit  of  defense. 
An  action  by  a  corporation  to  recover  an  alleged  stock  subscription  can- 
not result  in  a  judgment  for  want  of  a  sufficient  affidavit  of  defense,  where 
it  appeal's  from  the  statement  of  claim  and  the  affidavit  of  defense  that  the 
defendant  with  others  subscribed  to  certain  preliminary  expenses  (prior 
to  the  incorporation  of  the  plaintiff  company),  in  the  taking  out  of  patents, 
but  there  is  nothing  to  show  that  the  coi'poration  had  acquired  the  right 
to  the  unpaid  subscription  to  the  original  fund,  by  assignment,  succession 
or  otherwise. 

Argued  Oct.  16,  1902.  Appeal,  No.  104,  Oct.  T.,  1902,  by 
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defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1900, 
No.  519,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Arnold  Monophase 
Electric  Company  v.  Samuel  Chew,  Before  Rigb,  P.  J., 
Beaver,  W.  W.  Pobter  and  W.  D.  Porter,  JJ.    Reversed. 

Assumpsit  on  a  stock  subscription. 

The  statement  was  as  follows: 

The  plaintiff,  the  Arnold  Monophase  Electric  Companj, 
claims  from  the  defendant,  Samuel  Chew,  the  sum  of  $500, 
with  interest  from  February  20,  1895,  on  the  following  cause 
of  action : 

The  defendant,  to  wit :  February  20, 1895,  subscribed  the  sum 
of  f  1,000  toward  the  preliminary  expenses,  prior  to  the  incor- 
poration of  the  plaintiff  company,  for  the  purpose  of  taking 
out  patents  and  manufacturing  alternating  current  motors  as 
invented  by  Professor  Englebert  Arnold,  of  Switzerland,  in 
accordance  with  a  subscription  list  and  agreement  prepared  by 
Messrs.  Lewis  R.  Schultz  and  J.  Paul  Gaylord,  a  copy  of  which 
is  annexed  hereto,  made  part  hereof  and  marked  Exhibit  A. 
The  defendant  signed  said  subscription  list,  and  subsequently 
the  entire  amount  of  $10,000  was  subscribed,  as  set  forth  in 
said  Exhibit  A.  The  defendant  paid  the  sum  of  $500  on  ac- 
count of  his  said  subscription  to  said  Messrs.  Gaylord  and 
Schultz,  but  he  has  refused  to  pay  the  balance  of  said  subscrip- 
tion, though  often  requested  so  to  do. 

A  sum  considerably  in  excess  of  said  sum  of  $10,000  was 
subscribed,  paid  in  and  expended  under  said  subscription  plan 
in  preliminary  expenses  connected  with  perfecting  the  motor 
and  in  taking  out  patents,  etc.,  in  accordance  with  said  sub- 
scription agreement. 

That  the  parties  of  the  first  part  named  in  said  Schedule  A 
performed  all  the  conditions  and  agreements  by  them  to  be 
performed  with  the  said  inventor,  E.  Arnold,  and  exercised 
their  option  of  purchase  from  him  and  paid  him  the  full  pur- 
chase price  stipulated  for  said  patents  in  said  option  dated 
January  2,  1894,  and  took  from  said  Arnold  an  assignment  of 
said  patent  rights. 

On  July  25, 1900,  the  said  Arnold  Monophase  Electric  Com- 
pany was  incorporated  under  the  laws  of  New  Jersey  with  a 
capital  stock  of  1500,000,  and  by  various  assignments  is  tlie 
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successor  of  Messrs.  Gaylord  and  Shultr,  Mathias  Pfatischer, 
the  Pennsylvania  Electric  Engineer  Company  and  all  other 
parties  having  any  interests  in  said  patents,  as  the  owner  of 
said  patent  rights  and  of  said  subscription.  That  subsequent 
to  the  incorporation  of  plaintiff  company,  to  wit :  September  26, 
1900,  a  certificate  for  thirty  shares  of  full  paid,  unassessable 
stock  of  the  par  value  of  $100,  in  the  plaintiff  company  was 
tendered  to  defendant,  and  a  request  made  of  said  defendant 
to  pay  the  balance  of  his  said  subscription,  to  wit :  the  sum  of 
1500.  But  the  defendant  refused  to  accept  said  stook,  or  to 
pay  said  balance  of  f500,  or  any  part  thereof. 

And  the  plaintiff  avets  that  said  sum  of  $500,  with  interest 
as  aforesaid,  is  now  justly  due  and  owing  by  said  defendant 
and  that  there  are  no  offsets  or  credits  against  the  same. 

EXHIBIT  A. 

The  following  plan  is  suggested  by  Messrs.  Gaylord  and 
Schultz,  representing  the  proposed  Arnold  Monophase  Elec- 
tric Company,  by  which  the  sum  of  $10,000  is  to  be  raised 
for  preliminary  expenses  prior  to  the  incorporation  of  the  com- 
pany. According  to  the  plan  recited  in  the  attached  agreement, 
each  subscriber  is  to  receive  the  proportion  of  $3,000  in  stock 
in  consideration  of  each  $1,000  invested. 

The  undersigned  hereby  agree  to  pay  the  amount  set  opposite 
their  names  in  two  payments,  one  half  at  the  time  of  subscrib- 
ing, and  one  half  on  March  15,  1895. 

The  whole  amount  is  to  be  subscribed  hereto  before  pay- 
ments shall  be  payable. 

*'  Philadelphia,  January  21, 1896. 


Date. 

Name. 

Cash  Amount. 

Jan.      21, 1895. 

Chas.  H.  Graham 

.  12,500.00 

Jan.      28, 1895. 

Henry  E.  Hayward,  Jr.     . 

1,000.00 

Feb.     20, 1896. 

Samuel  Chew 

.    1,000.00 

March  16, 1895. 

C.  Hartman  Kuhn     . 

1,000.00 

W.  F.  Smith 

.    1,000.00 

J.  Howard  Yardley  . 

1,000.00 

W.  W.  Jones, 

For  W.  W.  Jones, 

J.  C.  McNaughton, 

L.  A.  Con  well   . 

.    2,600.00 
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"  This  agreement  made  this  day  of 

between  Lewis  Rodman  Schultz,  James  Paul  Gaylord,  and 
Mathias  Pfatischer,  all  of  the  city  and  county  of  Philadelphia, 
Pennsylvania;  and  the  Pennsylvania  Electric  Engineering 
Company,  a  corporation  doing  business  at  Philadelphia,  Penn- 
sylvania, party  of  the  first  part,  and  of  the 
city  of  county  of  state  of 
party  of  the  second  part,  witnesseth : 

"  That  whereas  the  party  of  the  first  part  is  the  owner  of  an 
option  to  purchase  the  full  and  exclusive  right,  title  and  inter- 
est in  and  to  the  improvements  described  and  contained  in 
applications  for  letters  patent  granted  and  pending  in  the 
United  States  patent  office  and  filed  by  Engelbert  Arnold,  of 
Zurich,  Switzerland,  and  in  and  to  any  and  all  other  improve- 
ments in  alternating  current  motors  and  any  methods  for  oper- 
ating alternating  current  motore  that  the  said  Engelbert  Amold 
may  make  for  the  whole  continent  of  North  America  by  virtue 
of  an  instrument  in  writing  executed  by  the  said  Engelbert 
Arnold  and  the  party  of  the  first  part  on  the  second  day  of 
January,  1894;  and,  whereas  the  party  of  the  second  part 
desires  to  acquire  an  interest  in  the  rights  acquired  by  the 
party  of  the  first  part  from  the  said  Engelbert  Arnold  by  virtue 
of  the  agreement  aforesaid. 

*^  Now,  therefore,  the  said  parties  have  agreed  together  as  fol- 
lows : 

"  First.  The  party  of  the  first  part  for  the  consideration  of 
dollars,  payable  as  hereinafter  mentioned,  does 
hereby  sell,  assign  and  convey  unto  the  party  of  the  second 
part,  his  heirs  and  assigns  per  cent  of  the  right,  title 

and  interest  conveyed  by  said  Engelbert  Arnold  to  the  party  of 
the  first  part  (each  of  them)  by  said  agreement,  free  from  the 
obligations  of  the  party  of  the  first  part  to  the  said  Engelbert 
Arnold.  For  example,  if  the  proposed  company  is  formed  un- 
der a  basis  of  $500,000  capitalization,  per  cent  would 
represent                in  stock. 

"  Second.  The  party  of  the  first  part  covenants  and  agrees  with 
the  party  of  the  second  part  that  they,  the  party  of  the  first 
part  are  the  exclusive  owners  of  the  entire  right,  title  and  in- 
terest herein  conveyed,  and  that  they  and  each  of  them  have 
and  has  a  good  right  to  sell  and  convey  the  same. 
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"  Third.  The  party  of  the  first  part  hereby  further  coyenants 
and  agrees  that  they  shall  and  will  without  recourse  to  the 
party  of  the  second  part,  make  the  payments  and  fulfill  other 
conditions  specified  in  the  said  agreement  they  have  with  the 
inventor,  and  shall  and  will  exercise  the  option  therein  set  forth 
and  acquire  unconditionally  the  rights  therein  specified  and 
patents  therein  mentioned. 

'*  Fourth.  The  party  of  the  first  part  hereby  acknowledges  the 
receipt  of  dollars  to  them  in  hand  paid  by  the 

party  of  the  second  part,  as  the  full  consideration  of  this  agree- 
ment." 

The  affidavit  of  defense  was  as  follows : 

That  on  or  about  Februaiy  20,  1896,  the  defendant  above 
named  agreed  to  subscribe  the  sum  of  $1,000  towards  the  pre- 
liminary expenses  incident  to  the  incorporation  of  a  certain  cor- 
poration to  be  known  as  the  Arnold  Monophase  Electric  Com- 
pany, said  subscription  being  based  upon  an  agreement  that  the 
sum  of  $10,000  should  be  completely  and  fully  subscribed  and 
paid  before  March  15,  1895.  The  said  sum  of  $10,000  was 
not  subscribed  on  or  before  March  15,  1895,  and  the  defend- 
ant above  named  has  no  knowledge  that  any  part  of  the  said 
$10,000  has  been  subscribed  and  paid,  as  set  forth  in  the  agree- 
ment to  subscribe. 

That  upon  the  failure  to  obtain  said  subscriptions,  amounting 
to  $10,000,  the  said  agreement  upon  which  the  defendant  agreed 
to  subscribe  the  sum  of  $1,000  failed  and  became  null  and 
void. 

That  said  defendant  has  not  at  any  time  paid  to  Lewis  R. 
Schultz  or  J.  Paul  Gaylord  the  sum  of  $500  on  account  of  any 
subscription  to  the  stock  of  the  said  plaintiff  company  as  set 
forth  in  the  plaintiff's  statement  of  claim. 

Defendant  further  avers  that  he  is  not  indebted  to  the  plain- 
tiff in  the  sum  of  $500,  as  set  forth  in  the  plaintiff's  state- 
ment of  claim. 

All  of  which  defendant  expects  to  be  able  to  prove  at  the 
trial  of  the  cause. 

Error  assigned  was  in  making  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

John  (?•  Johnson,  with  him  H.  A.  Davis,  for  appellant. — The 
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agreement  sued  upon  was  not  an  ag^ement  with  the  corpora- 
tion. It  was  net  an  agreement  to  pay  to  the  corporation  f  1,000, 
but  81,000  was  to  be  paid  for  preliminaries,  before  the  forma- 
tion of  the  company,  and  paid  into  the  hands  of  third  parties, 
who  were  to  spend  it  in  ways  they  saw  fit  previous  to  forming 
the  company. 

If  it  be  admitted,  for  the  sake  of  argument,  that  it  was  an 
agreement  with  a  corporation,  it  was  illegal,  because  the  agree- 
ment to  convey  J8,000  worth  of  stock  for  $1,000  cash  is  an  in- 
valid agi*eement  and  cannot  be  enforced. 

If  it  was  an  agreement  that  certain  parties  should  obtain 
stock,  the  consideration  moving  from  them,  and  they  to  receive 
il,000,  the  suit  must  be  commenced,  of  course,  by  those  par- 
ties. 

The  corporation  is  a  New  Jersey  corporation,  and,  it  being  a 
Pennsylvania  contract,  it  must  impliedly  follow  that  the  corpo- 
ration to  be  formed  was  to  be  a  Pennsylvania  corporation. 

There  was  no  consideration  for  the  agreement. 

There  was  a  lack  of  mutuality,  as  the  corporation  was  bound 
to  do  nothing. 

The  agreement  shows  impliedly  what  the  affidavit  swears  to, 
namely,  it  was  conditioned  upon  the  subscription  list  being  com- 
pleted by  March  15. 

No  recovery  can  be  had  under  any  circumstances,  owing  to 
the  lapse  of  time  in  organizing  the  company. 

The  agreement  sued  upon  was  not  an  agreement  with  the 
corporation:  Poughkeepsie,  etc.,  Plankroad  Co.  v.  Griffin,  24 
N.  Y.  150 ;  1  Morawetz  on  Corporations,  sec.  53. 

Charles  F.  JEggleston^  with  him  William  W.  Weigley^  for  ap- 
pellee.— Where  the  defense  set  up  is  in  the  nature  of  confes- 
sion and  avoidance,  the  facts  relied  upon  must  be  set  out  fully 
and  specifically  so  that  their  relevancy  and  sufficiency  may  be 
determined  by  the  court  on  a  motion  for  judgment  based  on 
their  alleged  insufficiency:  Button  v.  McLaughlin,  1  Pa.  Su- 
perior Ct.  642 ;  Cosgrave  v.  Hammill,  173  Pa.  207 ;  Class  v. 
Kingsley,  142  Pa.  636  ;  Galena  Mining,  etc.,  Co.  v.  Frazier,  20 
Pa.  Superior  Ct.  394. 

If  it  was  a  written  agreement,  the  omission  to  set  it  forth  in 
full  is  a  fatal  defect.     Where  in  an  affidavit  of  defense,  refer- 
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ence  is  made  to  a  paper,  a  copy  must  be  annexed  in  order  that 
the  court  may  judge  of  its  legal  effect :  Erie  City  v.  Butler, 
120  Pa.  874. 

If  it  were  an  oral  agreement,  a  fortiori  should  all  its  terms 
be  set  forth.  In  the  absence  of  any  allegation  of  fraud,  acci- 
dent or  mistake,  parol  evidence  to  vary,  alter  or  contradict  the 
terms  of  a  written  agreement,  or  of  an  understanding  different 
from  that  embodied  therein,  or  of  matter  inconsistent  there- 
with, is  inadmissible  :  Dixon- Woods  Co.  v.  Phillips  Glass  Co., 
169  Pa.  167 ;  Hoffman  v.  Bloomsburg,  etc.,  R.  R.  Co.,  167 
Pa.  174. 

Time  is  not  of  the  essence  of  a  contract  unless  so  made  by 
the  express  stipulation  of  the  parties,  or  unless  it  is  to  be  im- 
plied from  the  nature  of  the  subject-matter  that  the  parties  so 
contemplated  it ;  and  no  such  implication  will  ordinarily  be 
made  as  to  contracts  for  the  payment  of  money :  Decamp  v. 
Feay,  6  S.  &  R.  828 ;  Tiemam  v.  Roland,  15  Pa.  429 ;  Sum- 
merson  v.  Hicks,  184  Pa.  666  ;  D' Arras  v.  Keyser,  26  Pa.  249. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902: 
Judgment  was  entered  in  this  case  for  want  of  sufficient 
affidavit  of  defense.  The  duty  of  this  court  is  to  determine 
whether  the  plaintiff  was  entitled  to  such  judgment.  We  have 
given  the  statement  of  claim  critical  study.  From  it,  even  as 
supplemented  by  the  argument,  we  are  unable  to  determine 
upon  what  right  the  plaintiff's  claim  is  founded.  The  action 
is  based  upon  writings,  copies  of  which  are  exhibited  and  which 
will  doubtless  appear  in  the  repoi-t  of  the  case.  They  are  in- 
artificially  drawn  and  their  interpretation  is  a  matter  of  no 
little  difficulty.  The  statement  of  claim  avers  that  the  defend- 
ant subscribed  to  certain  preliminary  expenses  (prior  to  incor- 
poration of  the  plaintiff  company)  in  the  taking  out  of  patents 
and  the  manufacturing  of  certain  electric  motors  as  invented 
by  one  Arnold  o^  Switzerland,  in  accordance  with  the  subscrip- 
tion list  and  agreement  appended.  This  subscription  list  pi-o- 
vided  for  the  contribution  of  $10,000  and  was  signed  by  the 
plaintiff  with  others  whose  names  appear.  The  statement  fur- 
ther avers  that  a  sum  in  excess  of  the  $10,000  was  paid  in  and 
expended  in  the  said  preliminary  expenses.  It  does  not  aver 
that  these  contributions  were  made  by  the  parties  signing  the 
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agreement  with  the  defendant.  It  does  not  appear  distinctly 
to  whom  the  subscriptions  were  to  be  paid.  It  may  be  that 
Messrs.  Gaylord  and  Schultz,  representing,  as  the  paper  says, 
the  proposed  company,  were  to  handle  the  fund  for  exploiting 
the  patents.  The  statement  then  avers  that  the  parties  of  the 
firet  part,  probably  meaning  Gaylord  and  Schultz,  took  up  an 
option  with  Arnold  to  purchase  the  patent  rights. 

The  averment  then  follows  that  the  plaintiff  company  was 
incorporated  and  became  by  various  assignments  the  successor 
of  Gaylord  and  Schultz  (as  well  as  of  one  Pfatischer  and  a  cor- 
poration called  the  Pennsylvania  Electric  Engineer  Company) 
and  all  other  parties  having  any  interests  in  the  said  patents 
as  the  owner  of  said  patent  rights  and  "  of  said  subscription." 
Then  follows  an  averment  of  tender  by  the  plaintiff  company 
of  shares  of  stock  to  the  defendant  and  the  demand  for  the  bal- 
ance of  the  alleged  unpaid  subscription. 

If  the  present  action  is  based  upon  a  subscription  to  the  capi- 
tal stock  of  the  plaintiff  company,  it  presents  the  case  of  a  con- 
tract for  the  issuance  of  $3,000  of  stock  for  a  payment  of  $1,000. 
But  the  plaintiff  in  his  argument  explicitly  denies  that  the 
action  is  based  upon  a  subscription  to  the  capital  stock  of  the 
company,  although  in  other  branches  of  the  argument  he  pre- 
sents cases  to  our  notice  whose  application  is  only  possible  to 
the  case  of  a  suit  for  a  subscription  to  the  stock  of  a  proposed 
company.  The  judgment  cannot  be  sustained  upon  an  inter- 
pretation of  the  writings  disavowed  by  the  plaintiff  himself. 

The  plaintiff,  as  has  been  seen,  also  alleges  that  the  company 
has  acquired  the  right  to  the  unpaid  subscription  to  the  origi- 
nal fund,  by  assignment  or  succession.  This  is  of  course  at 
variance  with  a  claim  based  upon  original  subscription.  Fur- 
thermore, the  action  is  brought  in  the  company's  own  name. 
If  the  right  is  to  be  assumed  to  be  derived  from  Graylord  and 
Schultz,  it  appears,  both  from  the  papers  and  from  the  aver- 
ments of  the  statement,  that  they  were  not  the  sole  owners  of 
the  interest  in  the  patents,  and  no  consideration  is  made  to 
appear  to  support  a  promise  to  pay  to  them  the  subscription. 
No  obligation  is  assumed  on  their  part  to  procure  the  issuance 
and  delivery  of  stock.  The  only  apparent  consideration  for 
the  subscription  agreement  is  found  in  the  mutual  promises  of 
all  the  subscribers.     The  cosubscribers  might  enforce  contribu- 
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tion  to  the  fund  by  the  present  defendant.  To  be  successful 
in  this,  however,  the  burden  would  be  upon  them  to  show  that 
their  own  contributions  had  been  paid.  If  the  plaintiff  com- 
pany has  succeeded  to  their  rights  by  assignment  (which  does 
not  appear)  the  statement  of  claim  is  faulty  in  failing  to  aver 
that  these  cocontiibutors  did  in  fact  pay  the  amount  of  their 
subscriptions.  Furthermore,  if  the  suit  is  based  upon  a  right 
derived  from  the  cocontributors,  the  stock  should  have  been 
tendered  as  in  their  right  (if  delivered  to  them  for  their  inter- 
ests in  the  patents)  whereas  the  statement  avers  a  tender  of 
stock  to  the  defendant  by  the  company  as  if  to  hold  him  for  a 
direct  cash  subscription  to  the  stock  of  the  company. 

We  are  now  determining  only  whether  the  plaintiff  was  en- 
titled to  his  judgment  and  are  not  passing  finally  upon  the 
effect  of  the  writings  exhibited.  It  is  true  that  the  affidavit 
of  defense  is  weak  in  its  averments.  It  does  allege,  however, 
that  the  terms  of  the  agreement  as  to  the  time  within  which  all 
of  the  subscriptions  should  be  made  and  paid,  in  order  to  make 
the  agreement  obligatory,  were  violated,  and  it  denies  indebted- 
ness to  the  plaintiff  corporation  in  terms.  These  allegations, 
in  view  of  the  fact  that  the  statement  of  claim  is  not  sufficiently 
clear  to  entitle  the  plaintiff  company  to  the  entry  of  judgment, 
requires  us  to  reverse  the  order  of  the  court  below. 

The  judgment  is  reversed  and  a  procedendo  is  awarded,  with 
leave  to  the  plaintiff  to  amend. 


Schoenbaechler,  Appellant,  v.  Land,  Title  &  Trust  Com- 
pany. 

GarUrac^— Affidavit  of  drfense^Breach — Time  of  performance. 

In  an  action  on  a  claim  based  on  a  promise  of  the  defendant  to  pay  in 
the  event  of  a  sale  of  certain  real  estate,  an  affidavit  of  defense  is  sufficient 
which  alleges  that  the  property  in  question  was  not  sold,  but  was  ex- 
changed for  other  real  estate  which  defendant  still  held,  and  that  the  time 
for  the  payment  under  the  contract  had  not  yet  arrived. 

Argued  Oct.  16, 1902.  Appeal,  No.  132,  Oct.  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1902, 


Digitized  by  VjOOQIC 


416  SCHOENBAECHLER,  Appellant,  v.  LAND,  T.  &  T.  CO. 

Statement  of  Facts.  [21  Pa.  Superior  Ct. 

No.  2432,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  Conrad  Schoenbaechler  v.  Land 
Title  &  Trust  Company.  Before  Rice,  P.  J.,  Bbaybb,  W.  W. 
PoBTBR  and  W.  D.  Portbr,  JJ.     Affirmed. 

Assumpsit  on  a  contract. 

The  record  showed  that  plaintiff's  claim  was  based  upon  the 
following  letter : 

November  4, 1898. 
"  Mr.  Conrad  Schobnbabchlbr, 

*'8240  North  19th  Street. 
"  Dear  Sir :  In  connection  with  your  mortgage  loan  of  $8,000 
on  the  Jessups  Mills  property  in  Mantua  township,  Gloucester 
countyy  New  Jersey,  and  in  consideration  of  settlement  made 
this  day,  I  beg  to  say  that  in  accordance  with  arrangement 
entered  into,  we  will,  upon  the  sale  by  us  of  said  premises,  pay 
to  you  the  sum  of  two  hundred  and  ninety  dollars  and  fifty 
cents,  being  the  amount  of  the  interest  accrued  on  said  mort- 
gage, at  the  rate  of  six  per  cent  from  March  24, 1897,  to  this 
date,  provided  said  premises  sell  for  a  price  or  sum  sufficient 
to  pay  all  sums  expended  by  this  company  on  account  of  said 
premises,  and  all  costs  and  expenses  incident  to  the  transaction, 
other  than  the  sum  paid  in  satisfaction  of  the  William  H. 
Haines  mortgage  of  $400. 

**  Very  truly  yours, 

"  Wm.  R.  Nicholson, 

"President** 

Defendant's  affidavit  of  defense  was  as  follows : 
In  the  year  1897,  tho  defendant  issued  its  policy  of  insula 
ance  No.  29,824  in  favor  of  the  plaintiff,  insuring  a  certain 
mortgage  for  $3,000,  secured  upon  a  tract  of  seventy-five  acres 
of  land  in  Mantua  township,  Gloucester  county,  New  Jersey, 
as  being  a  first  incumbrance  upon  said  premises.  The  amount 
of  said  policy  was  $3,000.  Said  premises  were  subsequently 
sold  under  foreclosure  of  a  prior  incumbrance  which  discharged 
the  plaintiff's  mortgage,  and  were  bought  by  the  defendant  at 
such  sale  to  protect  its  interest.  The  defendant  thereupon,  on 
November  4,  1898,  paid  to  the  plaintiff  said  sum  of  $3,000,  be- 
ing the  full  amount  of  its  policy  and  of  the  principal  of  said 


Digitized  by  VjOOQIC 


SCHOENBAECHLER,  Appellant,  v.  LAND,  T.  &  T.  CO.  417 

416,  (1902).]  Statement  of  Facts— Arguments. 

mortgage,  and  gave  plaintiff  the  letter,  of  which  a  substantially 
correct  copy  is  set  out  in  plaintiff's  statement. 

Defendant  was  unable  to  keep  the  property  aforesaid  tenanted 
and  found  it  a  source  of  constant  expense.  It  therefore,  when 
opportunity  offered,  exchanged  the  same  for  the  twenty-one 
houses  on  Wishart  street  in  the  city  of  Philadelphia  set  out  in 
plaintiff's  statement,  considering  that  said  houses  could  be  more 
easily  sold  than  said  premises  in  New  Jersey.  The  defendant 
has  not  yet  sold  any  of  these  houses. 

The  sums  expended  by  the  defendant  on  account  of  said  New 
Jersey  premises,  exclusive  of  the  sum  paid  in  satisfaction  of 
the  William  H.  Haines  mortgage  of  $400,  aggregate  $4,267.42. 
Defendant  has  not  yet  been  reimbursed  for  the  amount  of  said 
outlays.  It  has  not  received  any  payment  in  cash  in  conse- 
quence of  the  disposition  of  said  property  as  herein  set  out. 
Under  the  agreement  set  out  in  its  letter  of  November  4, 1898, 
plaintiff  is  therefore  not  yet  entitled  to  recover  anything  from 
defendant. 

I  make  all  the  foregoing  averments  upon  information  and 
belief,  and  I  expect  to  be  able  to  prove  the  same  at  the  trial  of 
this  case. 

Defendant  is  advised  by  counsel,  and  I  therefore  aver,  that 
the  transaction  by  which  the  defendant  parted  with  the  title  to 
the  New  Jersey  premises  and  took  title  to  the  premises  on  Wis- 
hart street  was  not  a  sale  such  as  was  contemplated  by  its  let- 
ter of  November  4,  1898,  but  was  merely  an  exchange  of  two 
pieces  of  property,  and  that  the  defendant  holds  the  property 
on  Wishart  street  which  it  took  in  such  exchange  subject  to 
the  stipulations  contained  in  its  letter  of  November  4,  1898,  as 
aforesaid.  The  said  sum  of  $290.50  claimed  by  the  plaintiff 
has  therefore  not  yet  become  due  to  the  plaintiff  under  said 
agreement  of  November  4,  1898. 

Defendant  therefore  owes  the  plaintiff  nothing  at  the  present 
time. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  cmigned  was  the  order  of  the  court 


Frederick  L.  Breitinger^  for  appellant. 
Vol.  XXI— 27 
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John  G.  Johnson^  for  appellee. 

Peb  Curiam,  November  19, 1902 : 

The  plaintiflE  obtained  a  rule  for  judgment  for  want  of  a  suf- 
ficient afiSdavit  of  defense,  which,  upon  argument,  was  dis- 
charged. 

There  is  no  denial  of  the  facts  by  either  party.  Defendant 
admits  that  plaintiff  may  have  a  valid  claim  but  that  the  time 
for  payment  thereof  has  not  arrived.  The  claim  is  based  upon 
a  promise  of  the  defendant  to  pay,  in  the  event  of  a  sale  of  cer- 
tain real  estate,  the  title  to  which  was  held  by  it.  The  affi- 
davit of  defense  alleges  that  the  property  in  question  was  not 
sold  but  was  exchanged  for  a  number  of  houses  in  Philadelphia 
which  defendant  still  held  and  that  the  time  for  the  payment  un- 
der the  contract  had  not  yet  arrived.  Whether  or  not  it  will 
ever  arrive  will  depend  upon  the  amount  ultimately  realized 
upon  the  sale. 

The  order  of  the  court  below,  discharging  the  rule  for  judg- 
ment, is,  therefore,  affirmed. 


Road  in  Greene  and  Guilford  Townships. 

Road  law — Termini— Exceptions — Location. 

Exceptions  to  a  proceeding  in  a  road  view  to  the  efifect  that  the  proceed- 
ings do  not  show  the  county,  township  and  borough  in  which  the  teitnini 
of  the  road  are  located,  cannot  be  sustained  when  these  localities  are  ex- 
pressly refeiTed  to  both  in  the  petition,  and  in  the  report  of  the  viewers. 

Viewers  may  carry  a  road  to  a  point  designated  partly  oyer  the  bed  of 
a  road  already  laid  out  and  opened. 

Statutes— Repeal^Eoad  lauH-Act  of  March  18,  1869,  P.  L.  368,  and 
May  2,  1899,  P.  L.  176. 

The  Act  of  May  2, 1899,  P.  L.  176,  requiring  notice  of  road  proceedings 
to  be  given  to  superrisors  does  not  repeal  the  special  road  law  of  March  13, 
1869,  P.  L.  368,  applicable  to  Franklin  county. 

Road  law — Necessity — Turnpike  company. 

Where  viewers  have  reported  upon  the  necessity  of  a  public  road  and 
there  appears  to  have  been  no  abuse  of  their  discretion,  a  turnpike  com- 
pany has  no  standing  to  oppose  the  road  merely  because  the  opening  of 
the  road  would  diminish  the  company^s  tolls. 
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Boad  law—Orade  crossing^BaUroad  switch. 

The  laying  out  of  a  necessary  public  road  will  not  be  defeated  merely 
because  it  crosses  a  railroad  siding  on  which  a  limited  amount  of  business 
is  done. 

Argued  Oct.  21,  1902.  Appeal,  No.  190,  Oct  T.,  1902,  by 
Cumberland  Valley  Railroad,  from  order  of  Q.  S.  Franklin  Co., 
Road  View  No.  4  of  1901,  dismissing  exceptions  to  report  of 
road  viewers  in  case  of  Road  in  Greene  and  Guilford  Town- 
ships. Before  Rice,  P.  J.,  Bbaveb,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  JJ.    Affirmed. 

Exceptions  to  report  of  viewers. 

SwoPE,  P.  J.,  filed  the  following  opinion : 
The  first  five  exceptions  to  report  of  viewers  in  this  case  re- 
fer to  alleged  defects  in  the  termini  of  the  road. 

1.  That  the  proceedings  do  not  show  that  the  termini  are 
within  the  county  of  Franklin,  and  they  are  too  indefinite. 

2.  The  report  does  not  show  that  the  termini  are  within  the 
township  of  Greene  and  the  borough  of  Chambersburg,  county 
of  Franklin. 

3.  The  petition  does  not  show  in  what  township  or  county 
the  place  of  beginning  of  said  road  is  located. 

4  and  5.  That  as  to  the  eastern  terminus  of  said  road  there 
is  a  variance  between  the  petition,  order  of  view,  road  notice 
and  report  of  the  viewers. 

An  examination  of  the  proceedings  in  this  case,  in  the  light 
of  the  maxim,  "  Id  certum  est  quod  certum  reddi  potest,"  which 
,  m  properly  applicable  here,  leaves  all  the  above  exceptions  with- 
out pertinency  or  force. 

The  petition  was  by  sundry  inhabitants  of  the  townships  of 
Greene  and  Guilford  to  the  court  of  quarter  sessions  of  Franklin 
county,  asking  for  the  appointment  of  proper  persons  to  view 
and  lay  out  a  public  road  to  lead  ^'  fron\  a  bend  in  the  public 
road  running  from  Scotland  to  Chambersburg,  at  a  point  where 
the  lands  of  Joseph  E.  Lehman,  D.  B.  Long  and  Isaac  White 
intersects  near  an  old  lime  kiln,  and  at  the  eastern  terminus  of 
a  private  lane  leading  from  the  farm  buildings  of  David  Stouffer, 
in  Greene  township,  thence  through  the  said  township  of  Guil- 
ford and  into  the  borough  of  Chambersburg,  in  said  county,  to 
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a  point  in  the  eastern  terminus  of  Prospect  street  as  now  opened 
and  where  Frey's  lane  crosses  Prospect  street,  said  Prospect 
street  being  in  the  borough  of  Chambersburg  in  said  county." 

This  petition  clearly  shows  that  the  termini  of  the  proposed 
road  are  within  the  county  of  Franklin.  The  one  in  the  town- 
ship of  Greene  and  the  other  in  the  borough  of  Chambersburg. 
Aftier  describing  the  place  of  beginning  as  in  Greene  township 
and  thence  through  said  township  of  Guilford  and  into  the 
borough  of  Chambersburg,  the  words  "  in  said  county ''  refer 
to  the  county  mentioned  above,  Franklin  county,  and  are  in- 
tended to  and  do  locate  all  previous  descriptions.  The  same 
is  equally  true  in  reference  to  the  words  **  in  said  county  "  .in 
describing  the  point  of  ending  of  road. 

The  order  to  view  and  the  notice  follow  the  petition  in  the 
description  of  termini,  and  the  report  of  the  viewers  substan- 
tially conform  to  it. 

The  viewers  in  reporting  the  road  for  public  use  describe 
the  same  termini  as  mentioned  in  the  petition  and  state :  **  The 
road  as  above  described  being  located  partly  in  Greene  town- 
ship, partly  in  Guilford  township  and  partly  in  the  borough  of 
Chambersburg," — and  in  the  draft  of  the  road,  which  accom- 
panies and  is  part  of  their  report,  they  say,  *'  Plan  of  a  proposed 
public  road  in  Greene  and  Guilford  townships  and  borough  of 
Chambersburg,  Franklin  county,  Pennsylvania." 

From  the  testimony  in  this  case  it  appears  that  although  a 
private  lane  or  roadway  leads  from  the  farm  buildings  of  David 
Stouffer  to  a  bend  in  the  public  road  leading  from  Scotland  to 
Chambersburg  at  point  mentioned  in  the  petition,  yet  strictly 
speaking,  the  eastern  terminus  of  Mr.  Stouffer's  private  lane 
ends  at  a  public  road  189^  feet  west  of  the  bend  in  the  Scot- 
land and  Chambersburg  road.  But  this  at  most  is  but  an  in- 
different error,  since  the  petition  treats  the  roadway,  as  it  appears 
upon  the  ground,  and  describes  its  eastern  terminus  as  at  the 
bend  in  the  Scotland  ^nd  Chambersburg  road. 

We  fail  to  discover  an3rthing  indefinite  or  uncertain  about 
either  terminus  of  this  road,  or  any  reasonable  conflict  between 
the  petition,  order,  notice  and  report. 

We  believe  the  supervisors  would  be  able  to  open  this  road 
between  the  points  petitioned  for  and  reported  by  the  viewers 
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without  a  thought  of  embarrassment  as  to  the  certainty  of  lo- 
cation, and  the  above  exceptions  are  therefore  dismissed. 

The  sixth  exception  is  without  force.  The  testimony  shows 
that  the  189^  feet  of  the  proposed  road  mentioned  in  the  ex- 
ceptions was  never  opened  as  a  public  road,  and  although  it 
might  be  true  that  the  public  was  entitled  to  the  use  of  the  same 
by  prescription,  yet  the  supervisors  have  never  done  any  work 
on  it.  And  viewers  may  carry  a  road  to  the  point  designated 
partly  over  the  bed  of  a  road  already  laid  out  and  opened. 
West  Chester  and  Germantown  Road,  2  Rawle,  421 ;  Road  in 
Springdale  Twp.,  91  Pa.  260 ;  Reserve  Twp.  Road,  80  Pa. 
166. 

Seventh  exception.  "  The  supervisors  were  not  notified  of 
the  time  and  place  of  holding  the  view  as  required  by  the  act 
of  assembly." 

There  are  three  supervisors  in  Greene  township  and  three  in 
Guilford  township.  But  two  supervisors  in  Greene  township 
and  two  in  Guilford  township  were  notified  of  the  time  and 
place  of  holding  the  view.  They  accepted  notice  of  the  time 
and  place  of  meeting  in  writing. 

The  Act  of  May  2, 1899,  P.  L.  176,  requires  written  notice 
to  be  given  the  supervisors  of  the  territory  through  which  a 
new  public  road  is  designed  to  be  laid  out,  of  the  time  and 
place  of  any  views,  reviews  or  rereviews,  etc.  We  are  of 
opinion  that  this  notice  must  be  given  to  all  the  supervisors  of 
such  territory,  and  that  a  failure  to  give  such  notice  would  be 
&tal  to  the  proceedings. 

But  the  act  of  May  2, 1899,  does  not  apply  to  the  county  of 
Franklin. 

The  county  of  Franklin  has  a  special  road  law  passed  by  the 
legislature,  March  13,  1869,  P.  L.  368,  under  which  and  in 
full  conformity  to  which  these  proceedings  were  had. 

This  special  act  has  never  been  repealed  and  therefore  still 
remains  as  the  governing  law  of  Franklin  county  in  reference 
to  the  matter  of  roads. 

The  act  of  May  2, 1899,  is  a  general  act  without  any  repeal- 
ing clause  or  reference  to  special  laws  and  cannot  be  held  to 
repeal  the  act  of  March  13, 1869. 

A  general  statute  without  negative  words  will  not  repeal  a 
previous  one  which  is  particular,  though  there  be  some  incon- 
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sistency  between  them :  Brown  v.  County  Commissioners,  21 
Pa.  37 ;  Bounty  Accounts,  11th  Ward,  Pittsburg,  70  Pa.  92; 
Kilgore  v.  Com.,  94  Pa.  495 ;  Seifried  v.  Com.,  101  Pa.  200 ; 
Com.  ex  rel.  v.  Judges  of  Orphans'  Ct.,  102  Pa.  228 ;  Malloy 
V.  Com.,  116  Pa.  26. 

This  exception,  which  we  would  consider  fatal  under  the 
general  road  law,  we  think  has  no  application  to  the  case  in 
hand. 

The  eighth  exception  claims  that  there  is  no  public  necessity 
for  this  road.  That  it  is  only  about  1,500  feet  from  the  turn- 
pike leading  into  the  borough  of  Chambersburg  and  is  almost 
parallel  to  it.  That  the  purpose  of  the  petitioners  is  to  avoid 
the  payment  of  toll  and  the  opening  of  the  road  would  be  an 
unnecessary  expense  upon  the  county. 

It  appears  from  the  testimony  that  the  distance  from  the  pro- 
posed road  to  the  turnpike  is  about  1,600  feet,  and  the  distance 
from  the  beginning  of  it  to  the  Diamond  in  Chambersburg  is 
only  200  feet  shorter  than  the  route  now  used  and  traveled  to 
the  same  place.  But  it  is  certainly  not  fair  to  suppose  that  this 
road  is  intended  only  to  go  to  the  Public  Square,  but  for  the 
easy,  direct  and  convenient  access  to  said  town. 

There  is  nothing  in  the  case  to  justify  the  conclusion  that 
this  road  is  asked  for  simply  to  avoid  the  payment  of  tolL  It 
b  apparent  that  the  opening  of  this  road  will  diminish  the  re- 
ceipts of  toll  on  the  turnpike.  But  while  turnpikes  have  rights 
which  all  are  bound  to  respect,  yet  they  must  not  be  allowed 
to  prevent  the  laying  out  of  other  roads  necessary  for  the  pub- 
lic use. 

The  viewers  have  laid  out  and  returned  this  road  for  public 
use.  They  have  passed  upon  its  necessity,  and  we  discover  no 
sufficient  reason  for  disturbing  their  finding  or  interfering  with 
any  of  their  conclusions. 

The  proposed  road  crosses  a  private  siding  of  the  Cumber- 
land Valley  Railroad,  known  as  the  '*  Wolf  siding,"  at  grade, 
and,  as  claimed,  at  a  point  which  would  render  it  a  very  danger- 
ous crossing.     This  is  urged  as  the  ninth  and  last  exception. 

In  the  earlier  period  of  railroads  the  danger  of  their  cross- 
ing at  grade  was  overlooked  or  disregarded,  but  as  remarked 
by  Chief  Justice  Paxton  in  Perry  Co.  R.  R.  Co.'s  Appeal, 
160  Pa.  198,  ^^  The  time  for  grade  crossings  in  this  state  has 
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passed.  They  ought  not  to  be  permitted  except  in  case  of  im- 
perious necessity.  They  admittedly  involve  great  danger  to 
life  and  property.'' 

In  Bryner  v.  Youghiogheny  Bridge  Co.,  190  Pa.  617,  Mr. 
Justice  Mitchell  says :  *'  The  same  considerations  of  safety  to 
life  and  property,  though  in  a  less  imperious  degree,  require  the 
application  of  the  same  general  policy  in  cases  of  highways 
crossing  railroads  as  in  railroads  crossing  each  other  at  grade." 

But  the  above  and  similar  cases  with  their  wise  rulings  apply 
to  railroads  proper,  and  not  to  a  long  and  extended  private 
siding  of  the  same. 

The  matter  of  railroads  crossing  highways  and  highways 
crossing  railroads  has  very  properly  received  legislative  regula- 
tion by  the  Act  of  June  7,  1901,  P.  L.  531,  which  went  into 
effect  June  1, 1902.  But  its  10th  section  provides  :  "  Nothing 
in  this  act  shall  prevent  any  raUroad  company  from  laying  ad- 
ditional tracks  at  crossings  previously  existing,  or  from  con- 
structing switches  and  sidings  and  branch  lines  from  their  lines 
of  railroad  now  or  hereafter  constructed,  to  any  mill  or  other 
manufacturing  establishment,  etc.'' 

The  track  crossed  by  this  proposed  road  is  a  private  siding, 
extending  about  one  mile  from  the  main  track  of  the  Cumber- 
land Valley  Railroad  to  Wolfs  mill  or  manufacturing  establish- 
ment, and  it  crosses  the  Harrisburg,  Carlisle  and  Chambersburg 
Turnpike  road  at  grade. 

Shall  this  extended  siding  be  allowed  to  prevent  the  opening 
of  a  road  found  to  be  necessary  for  the  accommodation  of  the 
public,  unless  it  crosses  the  siding  above  grade  when  the  siding 
crosses  the  turnpike  at  grade  ? 

By  reason  of  the  limited  amount  of  business  done  on  this 
siding  we  can  see  no  necessity  or  justice  in  this  claim  and  this 
exception  is  dismissed. 

And  now,  July  28,  1902,  all  exceptions  are  dismissed  and 
report  of  viewers  is  confirmed. 

Error  a$Hgned  was  in  overruling  exceptions  to  report  of 
viewers. 

Irvin  C.  Elder^  of  Sharpe  ^  Elder^  for  appellant. — It  is  not 
required  that  the  petition  describe  the  termini  with  absolute 
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precision,  yet  it  has  always  been  held  that  reasonable  certainty 
in  naming  the  ends  of  the  road  in  the  petition  is  indispensa- 
ble :  Lower  Merion  Road,  58  Pa.  66. 

The  notice  required  by  the  act  of  1899  is  independent  and 
additional  to  the  notice  required  by  the  act  of  1869. 

The  two  acts  can  stand  together  without  inconsistency  or  re- 
pugnance, and  should  be  so  construed :  Kulp  v.  Luzerne  County, 
20  Pa.  Superior  Ct.  7  ;  Weaver  v.  Schuylkill  County,  17  Pa. 
Superior  Ct.  327  ;  Neeld's  Road,  1  Pa.  353 ;  Reeling's  Road, 
69  Pa.  358 ;  Brown  v.  County  Commissioners,  21  Pa.  37 ; 
Quinn  v.  Cumberland  County,  162  Pa.  55 ;  Com.  v.  Wunch, 
167  Pa.  186. 

The  entire  policy  of  the  law  in  Pennsylvania,  both  l^fisla- 
tive  and  judicial,  is  opposed  to  grade  crossings :  Act  of  Feb- 
ruary 19,  1849,  P.  L.  79 ;  Act  of  June  19,  1871,  P.  L.  1360; 
Act  of  June  7,  1901,  P.  L.  531 ;  Perry  County  R.  R.  Co.'s 
App.,  160  Pa.  193 ;  Bryner  v.  Youghiogheny  Bridge  Co.,  190 
Pa.  617 ;  Scranton,  etc..  Traction  Co.  v.  Del.  &  Hudson  Canal 
Co.,  180  Pa.  636 ;  Pittsburg,  etc.,  R.  R.  Co.  v.  South  West 
Penna.  Ry.  Co.,  77  Pa.  173. 

Samuel  F,  Huher^  with  him  0.  C.  BotaerSy  for  appellees. 

Peb  Curiam,  November  19, 1902 : 

The  questions  raised  by  the  assignments  of  error  were  all 
properly  disposed  of  by  the  court  below  in  the  opinion  dis- 
missing the  exceptions  to  the  report  of  viewers.  Nothing 
need  be  added  here,  as  that  opinion  satisfactorily  covers  all 
the  points  involved. 

Decree  affirmed. 


Campbell's  Estate. 

Landlord  and  tenant— Rent — Limited  partnership  association. 
Where  two  tenants  of  leased  premises  organize  with  another  person  a 
limited  partnership  association,  and  the  association  goes  into  possession 
of  the  premises  by  the  verbal  permission  of  the  two  individual  lessees, 
but  without  any  ratification  of  the  lease  on  the  part  of  the  limited  associa- 
tion, or  any  assumption  of  liability  for  the  payment  of  rent,  except  as  a 
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subtenant,  the  landlord  cannot  recover  from  the  association  rent  whidi 
accrued  after  the  assignment  by  the  association  for  the  benefit  of  cred- 
itors and  the  consequent  vacation  of  the  premises  by  it. 

Argued  Oct.  22,  1902.  Appeal,  No.  99,  Oct  T.,  1902,  by 
Sallie  O.  Bennett,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
Sept.  T.,  1899,  No.  609,  dismissing  exceptions  to  auditor^s  re- 
port, in  estate  of  Joseph  S.  Campbell  Chocolate  Company,  Lim- 
ited. Before  Rice,  P.  J.,  Bbaveb,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  JJ.    AflQrmed. 

Exceptions  to  report  of  Samuel  M.  Clement,  Jr.,  Esq.,  au- 
ditor. 
The  opinion  of  the  Superior  Court  states  the  case. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

Francis  Chapman^  with  him  S,  Spencer  Chapman^  for  appel- 
lant, cited :  Piatt  v.  Johnson,  168  Pa.  47 ;  Interstate  Mutual 
Fire  Ins.  Co.  v.  Brownback  &  Co.,  Ltd.,  1  Pa.  Superior  Ct.  183  ; 
Yaryan  Co.  v.  Penna.  Glue  Co.,  180  Pa.  480 ;  MacGeorge  v. 
Harrison  Chemical  Mfg.  Co.,  141  Pa.  675. 

Samuel  P.  Tull^  for  appellees. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902 : 
This  is  an  appeal  taken  by  Sallie  O.  Bennett  from  the  decree 
of  the  court  rejecting  her  claim  sur  the  report  of  an  auditor  in 
the  matter  of  the  account  of  the  assignee  for  creditors  of  the 
Joseph  F.  Campbell  Chocolate  Company,  Limited.  The  claim 
is  for  rent  for  a  part  of  the  premises  at  923  Locust  street,  Phila- 
delphia, from  January  1, 1900,  to  January  1, 1901.  The  writ- 
ten lease  was  made  by  the  claimant  through  her  agent  to  Joseph 
S.  Campbell,  and  William  H.  Marple  on  May  6, 1898,  for  three 
years.  The  premises  were  to  be  used  as  a  candy  factory.  The 
lessees,  it  will  be  noted,  were  two  individuals.  The  day  fol- 
lowing the  execution  of  the  lease  they  conceived,  through  the 
suggestion  of  counsel,  the  notion  of  conducting  their  projected 
business,  as  a  limited  partnership.  The  papers  accomplishing 
this  purpose  were  duly  executed, — Laura  B.  Campbell,  a  third 
party  taking  an  interest  in  the  organization.     The  name  given 


Digitized  by  VjOOQIC 


426  CAMPBELL'S  ESTATE. 

Opinion  of  the  Court.  [21  Pa.  Superior  Ct. 

the  concern  was  ^'The  Joseph  S.  Campbell  Chocolate  Com- 
pany, Limited,"  and  by  the  articles  of  association  the  prem- 
ises 923  Locust  street  were  named  as  the  intended  place  of 
business.  The  limited  partnership  went  into  possession  by 
verbal  permission  of  the  two  individual  lessees.  The  partner- 
ship made  no  agreement  with  the  lessor  of  the  premises.  The 
rent  from  time  to  time  was  paid  by  the  check  of  the  limited 
partnership. 

The  claim  of  Sallie  O.  Bennett  was  for  a  preference  out  of 
the  estate  of  the  limited  partnership  for  rent  for  a  period  of 
occupancy  subsequent  to  vacation,  but  within  the  term.  The 
only  witnesses  called  by  the  claimant  were  the  lessees,  Campbell 
and  Marple.  They  explicitly  denied  that  the  limited  partner- 
ship was  in  contemplation  when  the  lease  was  signed  by  them. 
They  averred  that  the  rent  was  paid  by  the  use  of  the  check 
of  the  partnership  merely  to  avoid  handling  the  money  twice  ; 
that  the  landlord  never  requested  a  lease  to  be  executed  by 
the  limited  partnership;  that  the  partnership  never  authorized 
by  resolution  or  otherwise  the  leasing  of  the  premises.  These 
witnesses  both  asserted  their  individual  responsibility  and 
denied  the  liability  of  the  limited  partnership  for  the  rent 
This  is  a  somewhat  anomalous  condition.  The  purpose  of  a 
limited  partnei*ship  is  usually  to  I'estrict  personal  liability. 
Here  we  find  two  out  of  three  of  the  partners  aflQrmatively  as- 
serting their  individual  liability  and  the  nonliability  of  the 
partnership. 

Upon  all  of  the  evidence  we  are  of  the  opinion  that  the  find- 
ing of  the  auditor,  approved  by  the  court  below,  should  be  af- 
firmed. His  finding  is  as  follows :  **  The  evidence  before  the 
auditor  was  that  the  limited  association  never  ratified  the  lease 
and  never  assumed  any  liability  for  the  payment  of  the  rent 
except  as  subtenants.  That  they  paid  the  rent  up  until  the 
date  of  the  assignment,  and  during  that  time  their  assets  would 
have  been  liable  to  levy  for  rent  as  subtenants.  The  auditor 
finds  that  there  was  no  contract  made  between  the  limited  as- 
sociation and  the  claimant,  Sallie  O.  Bennett,  but  that  there 
was  a  contract  between  William  H.  Markle  and  Joseph  S. 
Campbell  and  the  said  Sallie  O.  Bennett,  and  that  they  individ- 
ually are  responsible  under  the  terms  of  the  lease  for  the  rent 
which  became  due  after  the  assignment  by  the  association." 

The  appeal  is  dismissed  and  the  decree  is  affirmed 
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Hanbest's  Estate. 

Executors  and  administrators— AppoirUmerU  after  twenty-one  years^Act 
of  March  16.  1832.  P.  L,  136. 

The  act  of  March  16.  1832.  which  provides  that  **  no  letters  of  admin- 
istration shall  in  liny  case  be  originally  granted  upon  the  estate  of  any 
decedent  after  the  expiration  of  twenty-one  years  from  the  day  of  his 
decease  except  by  the  order  of  the  register's  (orphans')  court  upon  due 
cause  shown,''  applies  not  only  to  cases  in  which  no  letters  of  admin- 
istration have  been  previously  granted,  but  also  to  cases  in  which  previous 
letters  have  been  issued.  The  word  "originally"  in  the  act  is  synony- 
mous with  the  expression  **  in  first  instance.** 

Partition — Sale  of  real  estate— Executors  and  administrators— Act  of  Feb- 
ruary 24,  1834.  sec,  44.  P.  L.  70. 

Where  letters  of  administration  have  been  granted  in  violation  of  the 
proceedings  of  the  act  of  March  16.  1832.  and  such  persons  have  been  ap- 
pointed under  the  act  of  February  24,  1834,  qua  administrators  to  sell 
real  estate  without  reference  to  their  suitability,  the  appellate  court  will 
vacate  the  order,  and  remit  the  record  so  that  suitable  persons  within  the 
meaning  of  the  act  of  February  24.  1834,  may  be  ascertained  and  ap- 
pointed. 

Argued  Oct.  23,  1902.  Appeals,  Nos.  147  and  152,  Oct.  T., 
1902,  by  Virginia  A.  Freno,  from  decree  of  O.  C.  Phila.  Co., 
July  T.,  1878,  No.  127,  ordering  sale  of  real  estate  in  partition 
in  estate  of  Thomas  Passmore  Hanbest,  deceased.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.    Order  vacated. 

Petition  for  order  of  sale  in  partition. 

In  this  proceeding,  a  petition  was  presented  on  behalf  of 
Virginia  A.  Freno,  praying  that  the  order  of  sale  in  partition 
be  directed  to  J.  Parker  Norris,  Esq.,  as  trustee  ;  to  this  peti- 
tion an  answer  was  filed  by  John  De  Haven  Hanbest  and  Han- 
nah A.  Hanbest,  claiming  as  the  lawfully  appointed  adminis- 
trators d.  b.  n.  c.  t.  a.  of  the  late  Thomas  Passmore  Hanbest, 
the  right  to  execute  the  order  of  sale. 

A  petition  was  also  presented  on  behalf  of  John  De  Haven 
Hanbest  and  Hannah  A.  Hanbest,  claiming  as  the  lawfully  ap- 
pointed administrators  d.  b.  n.  c.  t.  a.  of  the  lute  Thomas  Pass- 
more  Hanbest,  the  right  to  execute  the  order  of  sale  in  partition. 
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and  praying  that  the  order  of  sale  be  directed  to  them.  To  this 
petition  an  answer  was  filed  by  J.  Parker  Norris,  Esq.,  setting 
forth,  inter  alia,  that  John  De  Haven  Hanbest  and  Hannah  A. 
Hanbest  had  not  been  lawfully  appointed  the  administrators 
d.  b.  n.  c.  t.  a.  of  said  estate,  as  their  appointment  was  in  conflict 
with  the  act  of  March  15, 1832,  sec.  21  (Br.  Purd.  575,  pi.  22), 
and  inasmuch  as  there  was  no  administrator  to  execute  the  order 
of  sale,  and  as  he  had  been  trustee  of  the  estate  for  about  twelve 
years,  the  court  should  award  the  order  of  sale  in  partition  to 
him.  The  orphans'  court  of  Philadelphia  county  dismissed  the 
petition  of  Virginia  A.  Freno,  and  granted  the  prayer  of  the 
petition  of  John  De  Haven  Hanbest  and  Hannah  A.  Hanbest, 
and  decreed  that  the  order  of  sale  be  directed  to  them.  De- 
crees following  the  decision  of  the  court  were  entered  thereon. 

ErroTB  assigned  were  the  decrees  of  the  court. 

Horace  M.  Rumsey^  with  him  J.  Hazelton  Mirkil^  for  appel- 
lant.— It  would  appear,  under  the  decisions,  that  in  the  first  in- 
stance the  order  of  sale  should  be  directed  to  the  administrator  if 
properly  appointed,  provided  there  were  no  unusual  circum- 
stances to  require  the  court  to  depart  from  that  principle,  but 
that  the  court,  in  its  discretion,  under  unusual  circumstances, 
which  would  justify  its  exercise,  may  award  the  order  of  sale  to  a 
person  otiier  than  the  administrator,  and  the  Supreme  Court 
will  not  interfere  with  the  exercise  of  such  discretion :  Taylor's 
Appeal,  119  Pa.  297 ;  Neeld's  App.,  70  Pa.  113 ;  Pyle's  App., 
1  Pennypacker,  71 ;  Arble's  Est.,  161  Pa.  373. 

The  letters  in  this  case  were  improperly  and  unlawfully  is- 
sued. The  decedent  died  in  1873.  The  letters  were  granted 
October  24,  1901.  They  were  issued  in  direct  contravention 
of  the  act  of  March  15,  1832,  sec.  21  (Br.  Purd.  676,  pi.  22)  ; 
Linder's  Estate,  16  W.  N.  C.  351 ;  Shalter's  Appeal,  43  Pa. 
83  ;  Foster  v.  Com.,  36  Pa.  148  ;  Keech's  Appeal,  10  Pa.  261. 

A.  A.  Mrst^  with  him  James  IHtzpatrick,  for  appellees,  cited : 
Taylor's  App.,  119  Pa.  297  ;  Arble's  Estate,  161  Pa.  373. 

Opinion  by  William  W.  Porteb,  J.,  November  19, 1902 ' 
This  case  primarily  involves  the  interpretation  of  the  lan- 
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guage  of  the  act  of  March  15,  18S2,  which  provides  that  '^  no 
letters  of  administration  shall  in  any  case  be  originally  granted 
upon  the  estate  of  any  decedent  after  the  expiration  of  twenty- 
one  years  from  the  day  of  his  decease  except  by  the  order  of 
the  register's  (orphans')  court  upon  due  cause  shown."  The 
court  below  has  held  that  the  act  applies  only  to  cases  in  which 
no  letters  of  administration  have  been  previously  granted,  and 
have  issued  an  order  to  sell  real  estate  in  partition,  to  adminis- 
trators d.  b.  n.  c.  t.  a.«  to  whom  letters  were  issued  by  the 
register  more  than  twenty-one  years  after  the  death  of  the  de- 
cedent in  a  case  where  former  letters  had  been  more  than  once 
issued. 

The  purpose  of  the  legislation  quoted  is  manifestly  to  take 
from  the  register  and  confer  upon  the  orphans'  court  the  power 
and  duty  to  determine  whether  letters  of  administration  shall 
be  granted  upon  the  estate  of  a  decedent  after  twenty-one 
years.  It  is  to  be  observed  that  the  act  does  not  say  that  no 
"original"  letters  of  administration  shall  be  g^ranted  by  the 
register,  but  that  no  letters  shall  in  any  case  be  "  originally 
granted."  The  construction  given  by  the  court  below  is  only 
made  possible  by  transplanting  the  adverb  "originally"  from 
its  position  in  the  sentence  and  by  inserting  it  in  adjective 
form  before  the  words  "  letters  of  administration."  The  true 
significance  of  the  adverb  is  in  the  synonymous  expression  "  in 
first  instance,"  thus  imposing  on  the  orphans'  court  the  duty 
primarily  to  determine  the  propriety  of  the  grant  of  letters. 
The  intervention  of  the  court  to  prevent  unnecessary  and  intru- 
sive issuance  of  letters  of  administration  long  after  the  dece- 
dent's death  is  quite  as  necessary  in  the  case  of  a  second  or 
third  issuance  as  in  the  case  of  an  original  grant. 

From  what  has  been  said  it  will  be  seen  that  the  letters  of 
administration  in  this  case  could  only  have  been  properly 
granted  pursuant  to  an  order  of  the  orphans'  court  upon  due 
cause  shown,  and  that  the  parties  to  whom  the  letters  were  is- 
sued by  the  register  gained  no  status  in  the  present  proceeding 
by  virtue  of  the  grant.  To  this  extent  at  least  may  we  go  in 
holding  the  register  to  be  without  jurisdiction,  whatever  effect 
such  grant  of  letters  might  have  in  imposing  liability  upon 
those  acquiring  or  acting  under  it.  See  Foster  v.  Common- 
wealth, 85  Pa.  148;  Wall  v.  Wall,  123  Pa.  545. 
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The  order  of  sale  was  issued  to  '^  John  De  Haven  Hanbest 
and  Hannah  A.  Hanbest,  administrators  de  bonis  noD  cum 
testamento  annexo  of  Thomas  Passmore  Hanbest"  The  order 
is  to  the  parties  named  qua  administrators.  By  section  44  of 
the  act  of  February  24,  1884,  it  is  provided  that  "  whenever 
any  real  estate  shall  be  ordered  to  be  sold  under  proceedings 
in  partition  the  orphans'  courts  are  hereby  authorized  and  re- 
quired ....  in  case  there  be  no  executor  or  administrator, 
to  appoint  some  suitable  person  trustee  for-  the  purpose  of 
makmg  the  sale,'*  etc.  The  order  in  the  present  case  is  neither 
based  upon  suitability  ascertained  nor  to  parties  nominated  as 
trustees.  It  may  be  that  the  parties  claiming  as  administra- 
tors will  be  found  by  the  orphans'  court  upon  investigation 
to  be  in  their  proper  persons  suitable  to  act  under  appointment 
as  trustees  to  make  the  sale.  On  this  subject  we  express  no 
opinion.  It  involves  the  exercise  of  a  discretion  which  is 
lodged  by  the  terms  of  the  act  in  the  orphans'  court.  The 
order  to  the  administrators  to  make  the  sale  is  vacated  and 
the  record  is  remitted  to  the  end  that  the  proceeding  may  go 
forward  in  accordance  with  the  views  herein  expressed. 


Evans's  Estate. 


Ditxfrce-'Divorce  a  mensa  et  thoro^Widow's  exemption— Alimany^ 
A  decree  of  divorce  a  mensa  et  thoro  with  an  order  for  alimony  at  the 
suit  of  the  wife  will  defeat  her  claim  to  the  $300  exemption  out  of  the  es- 
tate of  her  husband  at  his  death. 

Argued  Oct.  23, 1902.  Appeal,  No.  168,  Oct.  T.,  1902,  by 
Oliver  Evans,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T.,  1891, 
No.  277,  refusing  widow's  exemption,  in  estate  of  Lewis  B. 
Evans.  Before  Rice,  P.  J.,  Beaver,  Oelady,  W.  W.  Pob- 
TER  and  W.  D.  Porteb,  JJ.     Reversed. 

Petition  for  widow's  exemption. 

The  petition  was  resisted  on  account  of  the  following  de- 
cree: 

And  now,  December  9,  1893,  it  is  ordered  and  decreed  that 
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a  divorce  be  granted  unto  the  libellant  from  the  respondent  a 
mensa  et  thoro  ;  that  the  respondent  pay  the  arrears  of  alimony 
due  to  the  libellant  from  February  14, 1892,  to  this  date,  at  the 
rate  of  $6.25  per  week,  being  the  sum  of  $593.81 ;  and  that  the 
said  alimony  to  be  hereafter  paid  shall  be  at  the  said  rate  of 
$6.25  per  week  ;  counsel  fee  of  $50.00  is  allowed  to  libellant's 
counsel,  which,  together  with  the  costs  of  suit,  including  mas- 
ter's fee  of  $150,  are  to  be  paid  by  the  respondent. 

The  court  granted  the  petition  and  entered  a  decree  allow- 
ing the  exemption. 

Error  assigned  was  the  decree  of  the  court. 

Arthurs.  Arnold,  for  appellant. — The  appellant's  contention 
is  embraced  in  three  points : 

1.  That  the  statutes  allowing  a  widow  $800  from  the  estate 
of  a  decedent  apply  only  to  those  cases  in  which,  at  the  time 
of  decedent's  death,  the  family  relation  exists  between  the 
widow  and  the  decedent,  either  actually  or  in  contemplation 
of  the  law. 

2.  That  a  divorce  a  mensa  et  thoro,  while  not  dissolving 
the  marriage  relation,  does  dissolve  the  family  relation. 

3.  That  the  case  of  Hettrick  v.  Hettrick,  being  identical,  and 
on  all  fours  with  the  case  at  bar,  rules  and  controls  it:  Het- 
trick V.  Hettrick,  56  Pa.  290 ;  Terry's  App.,  55  Pa.  344 ;  Spier's 
App.,  26  Pa.  233  ;  Piatt's  App.,  80  Pa.  501 ;  Nye's  App.,  126 
Pa.  341 ;  Berlin  Beneficial  Society  v.  March,  82  Pa.  166. 

A  divorce  a  mensa  et  thoro  dissolves  the  family  relation : 
St.  George  Parish  v.  St.  Margaret  Parish,  1  Salk.  123 ;  Over- 
seers of  Williamsport  v.  Overseers  of  Eldred  Twp.,  84  Pa.  429 ; 
Hettrick  v.  Hettrick,  55  Pa.  290. 

JK.  Hunn  Hanson,  with  him  Pierce  Archer,  for  appellee. — A 
widow  is  entitled  to  the  exemption  where  the  family  relation 
either  actually  or  constructively  exists  at  the  time  of  the  hus- 
band's death;  and  the  family  relation  exists  constructively 
where,  without  fault  of  the  wife,  the  relation  is  suspended  by 
the  act  of  the  husband:  Terry's  App.,  55  Pa.  344;  Coates's 
Est,  6  W.  N.  C.  367 ;  Garrett's  Est.,  14  W.  N.  C.  310 ;  Wright's 
Est,  5  Pa.  C.  C.  R.  228 ;  Scullin's  Est.,  5  Pa.  C.  C.  R.  188 ; 
Simpson's  Est.,  5  Pa.  C.  C.  R.  326. 
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In  erery  case  in  which  the  family  relation  did  not  by  intend- 
ment of  law  exist,  the  wife  either  directly  or  indirectly  was  in 
fault :  Tozer  v.  Tozer,  2  Am.  Law  Reg.  510 ;  Spier's  App.,  26 
Pa.  238 ;  Odiome's  App.,  54  Pa.  178  ;  Piatt's  App.,  80  Pa.  501  ; 
Nye's  App.,  126  Pa.  341 ;  Welsh  Est.,  5  Pa.  Dist.   Rep.  675. 

Opinion  by  William  W.  Portbr,  J.,  November  19, 1902  : 
Does  a  decree  of  divorce  a  mensa  et  thoro  at  the  suit  of  the 
wife  defeat  her  claim  to  the  $800  exemption  out  of  the  estate 
of  her  husband  at  his  death  ?  The  court  below  has  decided 
that  it  does  not.  No  authority  is  needed  for  the  statement 
that  the  right  to  the  exemption  is  dependent  upon  the  exis- 
tence of  a  family  relation  at  the  time  of  the  decedent's  death. 
The  question  is  thus  narrowed  to  the  inquiry :  To  what  extent 
does  a  decree  of  divorce  a  mensa  et  thoro  affect  such  relation  ? 
The  court  below  asceitained  by  an  examination  of  the  record 
of  the  divorce  proceedings  that  the  separation  between  the  hus- 
band and  wife  was  attributable  to  the  fault  of  the  husband. 
From  this  the  court  drew  the  conclusion  that  the  wife  remained 
in  the  same  position  as  if  she  had  passively  j*emained  apart  but 
ready  at  all  times  to  re-establish  the  family  relation.  This  is 
not  a  true  view  of  the  status  of  the  parties.  By  her  voluntary 
act  the  wife  raised  a  barrier  to  the  family  relation  and  procured 
by  compulsion  from  her  husband  the  means  to  live  apart  from 
him.  The  family  relation  was  severed  so  long  as  the  decree  of 
divorce  stood  unchallenged  and  unaffected  by  proof  of  acts  or 
overtures  by  the  parties  showing  intention  or  agreement  to  re- 
move the  bar  of  the  decree.  That  severance  of  relation  is  in- 
tended to  be  the  effect  of  the  decree  a  mensa  et  thoro  is  mani- 
fest from  the  terms  of  the  act  of  February  26,  1817,  providing 
for  the  continuance  and  force  of  the  decree  and  the  methods  by 
which  its  effect  may  be  diminished  or  overthrown.  The  de- 
scriptive title  of  the  proceeding  itself  indicates  that  its  purpose 
is  to  affect  the  conjugal  and  family  relation. 

The  case  before  us  is  not  that  of  a  wife  who,  deserted  by  her 
husband  without  provision  for  her  support,  "kept  the  children 
and  maintained  her  family  relation  along  with  them  so  far  as 
it  lay  in  her  power"  without  moving  for  decree  of  divorce. 
Such  were  the  facts  in  Terry's  Appeal,  55  Pa.  344,  where  it 
was  held  that  the  family  relation  continued  to  exist  in  contem- 
plation of  law,  and  that  the  widow  was  entitled  to  the  exemp- 
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tion.  The  present  case  more  closely  resembles  in  its  facts  the 
case  of  Hettrick  v.  Hettrick,  55  Pa.  290,  where  the  wife  com- 
menced proceedings  for  a  divorce  a  mensa  et  thoro  and  alimony 
alleging  cruel  and  barbarous  treatment.  The  cause  did  not 
proceed  regularly  to  a  hearing,  but  by  consent  the  facts  stated 
in  the  pleadings  were  withdrawn  and  a  decree  for  alimony  made. 
The  alimony  was  paid  until  the  death  of  the  husband,  and  on 
petition  the  widow  was  refused  the  $300  exemption.  The  court 
there  said :  *'  From  these  facts  it  is  very  clear  the  parties  con- 
sented to  a  separation  and  a  provision  for  maintenance  of  the 
wife  so  long  as  it  lasted  and  it  did  continue  until  the  husband's 
death.  There  can  be  no  doubt  upon  these  circumstances  of  the 
breaking  up  of  the  family  relation  and  that  it  never  was  re- 
newed." From  the  quotation  it  would  seem  as  if  the  court 
determined  the  status  of  the  parties  upon  the  basis  of  an  agree- 
ment of  separation  implied  from  the  state  of  the  record  in  the 
divorce  proceedings.  But  a  proceeding  in  divorce  with  alimony 
ordered  to  be  paid  pendente  is  no  better  ground  for  inferring  a 
consent  to  a  separation  on  the  part  of  a  wife  than  (as  found 
here)  a  proceeding  in  divorce  a  mensa  et  thoro  prosecuted  to 
decree  including  an  order  for  alimony  carried  out  until  the 
death  of  the  husband.  Whatever  the  original  cause  of  the 
separation  the  wife  acquiesced  in  its  continuance;  fortified 
her  position  by  judicial  decree  and  compelled  support  in  the 
form  of  alimony.  In  the  absence  of  any  evidence  of  overtures 
looking  to  reconciliation  or  reunion,  the  decree  may  also  be 
regarded  as  proof  of  assent  by  the  husband  to  the  severance  of 
relation.  Furthermore,  in  the  case  cited  the  decree  for  alimony 
was  '^  made  with  the  same  effect  as  if  the  cause  had  been  tried 
and  a  verdict  for  the  plaintiff,"  and  it  recited  that  it  was  agreed 
that  the  proceedings  should  "  have  the  same  force  and  effect  as 
if  it  had  been  attained  by  an  adverse  proceeding  and  decree  of 
the  court."  There  thus  appears  of  record  in  the  case  of  Het- 
trick V.  Hettrick  a  decree  entered  by  the  court  with  the  effect  of  a 
final  decree  and  an  order  for  alimony.  Whether,  therefore,  the 
opinion  in  that  case  is  based  upon  a  constructive  agreement  of 
separation  or,  as  the  record  shows,  on  a  decree  of  divorce  and  ali- 
mony, the  case  is  an  authority  in  point. 

The  order  of  the  court  below  is  reversed  and  the  petition  is 
dismissed. 

Vol.  XXI— 28 
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Doll  V.  Prudential  Insurance  Company  of  America. 

Insurance — Life  insurance — Statement  as  to  age. 

In  an  action  upon  a  life  insurance  policy  brought  more  than  three  years 
after  its  date,  it  appeared  that  the  policy  covenanted  to  pay  a  certain  sum 
as  provided  in  a  designated  schedule.  The  schedule  provided  as  follows: 
'*  Sum  insured  on  the  above  terms  and  subject  to  correction  for  misstate- 
ment of  age,  $110.^'  The  policy  was  by  its  tei*ms  incontestable  after  three 
years.  The  affidavit  of  defense  averred  that  the  insured  made  a  mistake 
in  giving  her  age,  and  that  the  company  was  willing  to  pay  only  the 
amount  of  insurance  purchased  by  her  premiums  based  on  her  ti*ue  age, 
the  correction  being  made  in  pursuance  of  the  schedule.  The  court  be- 
low entered  judgment  for  the  plaintiff  on  the  ground  that  the  company 
was  liable  for  the  amount  indicated  by  the  numerals  in  the  policies,  and 
that  to  permit  a  correction  as  required  by  the  defendant  would  be  to 
violate  the  clause  providing  for  incontestability.    Heldt  to  be  error. 

Argued  Oct.  28,  1902.  Appeal,  No.  2,  Oct.  T.,  1902,  by 
the  Prudential  Insurance  Company,  from  order  of  C.  P.  Leb- 
anon Co.,  Sept.  T.,  1901,  No.  86,  making  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Jacob  Doll,  Administrator  of  Mary  Schiebel,  Deceased,  v. 
The  Prudential  Insurance  Company.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed. 

Assumpsit  on  a  policy  of  life  insurance. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  affidavit  of  defense  averred : 

That  while  the  defendant  company  in  said  policies  of  in- 
surance thereby  promised  to  pay  to  the  representatives  of  the 
insured  the  sum  mentioned  in  the  third  column  of  the  schedule 
contained  in  said  policies  of  insurance,  being  respectively  the 
sums  of  $115  and  $110,  for  the  recovery  of  which  said  sums 
this  action  has  been  brought,  yet  said  policies  of  insurance 
were  granted  upon  the  applications  made  by  the  insured,  wherein 
she  declared  and  warranted  that  her  statements  and  representa- 
tions were  complete  and  true,  and  should  form  the  basis  of  the 
contract  of  insurance  between  herself,  the  said  applicant,  Mary 
Schiebel,  and  the  defendant  company,  and  agreed  to  accept  the 


Digitized  by  VjOOQIC 


DOLL  /'.  PRUDENTIAL  INS.  CO.  435 

434,  (1902).]  Statement  of  Facts. 

policies  of  insurance  that  were  granted  thereon  by  said  defend- 
ant company,  in  pursuance  of  her  said  applications,  subject  to 
the  restrictions,  conditions  and  agreements  contained  therein. 

That  in  said  policies  of  insurance  issued  as  aforesaid,  it  was 
agreed  to  by  the  said  Mary  Schiebel  and  the  defendant  com- 
pany that  said  policies  shall  be  void  if  any  of  the  representa- 
tions upon  which  said  policies  were  granted  were  not  true,  and 
that  the  said  defendant  company  issued  said  policies  of  insur- 
ance upon  the  terms  and  provisions  contained  therein,  with  the 
right  unto  itself  to  make  correction  for  the  misstatements  of 
age,  as  the  same  might  have  been  at  the  time  of  effecting  said 
policies  of  insurance,  and  to  make  payment  upon  the  basis  of 
the  amount  of  insurance  that  would  have  been  purchased  by 
the  premiums  paid  at  the  insured's  real  age  at  the  time  of  effect- 
ing said  insurance. 

That  in  the  applications  made  by  the  insured  for  said  policies 
of  insurance,  the  applicant,  Mary  Schiebel,  upon  whose  life  the 
insurance  was  written,  represented  her  age  in  her  first  applica- 
tion to  have  been  on  August  9,  1886,  sixty-one  years,  and  in 
her  second  application  she  represented  her  age  to  have  been  on 
December  20, 1886,  sixty-two  years. 

That  the  said  defendant  company  is  informed,  verily  believes, 
avers  and  expects  to  be  able  to  prove  that  the  said  Mary 
Schiebel  was  bom,  to  wit :  October  1, 1817,  and  that  at  the 
time  of  effecting  said  first  policy  of  insurance  with  the  Pru- 
dential Company  on,  namely,  August  9,  1886,  she  was  not  of 
the  age  of  sixty-one  years,  as  said  defendant  company  on, 
namely,  August  9, 1886,  was  induced  to  believe,  and  upon  which 
basis  and  in  consideration  of  the  premiums  paid  by  said  Mary 
Schiebel  in  purchase  of  said  policy  of  insurance,  it  promised  to 
pay  the  sum  of  money  as  provided  in  the  third  column  of  said 
schedule,  but  was  of  the  age  of,  to  wit :  sixty-nine  years,  and 
tiiat  at  the  time  of  effecting  said  second  policy  of  insurance 
with  the  said  defendant  company  on,  namely,  December  20, 
1886,  she  was  not  of  the  age  of  sixty-two  years,  as  said  defend- 
ant company  was  induced  to  believe,  and  upon  which  basis, 
and  in  consideration  of  the  premiums  paid  by  said  Mary  Schie- 
bel in  purchase  of  said  policy  of  insurance  it  promised  to  pay 
the  sum  of  money  as  provided  in  the  third  column  of  said  sched- 
ule, but  was  of  the  age  of,  to  wit :  seventy  years. 
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That  by  the  aforesaid  correction  for  misstatement  of  age  pro- 
vided for  in  said  policies  of  insurance,  and  agreed  to  and  ac- 
cepted by  the  insured,  the  said  Mary  Schiebel,  and  by  the 
statutory  enactments  of  this  commonwealth,  the  said  Mary 
Schiebel,  the  insured,  having  been  of  an  increased  age,  to  wit : 
eight  years  at  the  time  of  effecting  the  policies  of  insurance 
sued  upon,  the  defendant  company  denies  its  lial^ility  for  the 
sum  sued  for  being  respectively  $115  and  $110  on  said  policies 
of  insurance  with  interest  thereon  from  June  15,  1901,  but  ad- 
mits its  liability  for  the  sum  of  $72.80  on  the  first  policy  of  in- 
surance issued  on  August  9,  1886,  with  interest  from  June  15, 
1901,  and  $67.60  on  the  second  policy  of  insurance  issued  on 
December  20,  1886,  with  interest  from  June  15,  1901,  in  ac- 
cordance with  the  calculation  and  adjustment  made  upon  the 
basis  of  the  amount  of  insumnce  that  could  have  been  pur- 
chased by  the  premiums  paid  at  the  insured's  real  age  at  the 
time  of  effecting  said  insurance. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  OBngned  was  the  order  of  the  court. 

Warren  Q-.  Lights  for  appellant,  cited:  Starck  v.  Union 
Central  Life  Ins.  Co.,  134  Pa.  45 ;  Fowler  v.  Metropolitan  Life 
Ins.  Co.,  116  N.  Y.  889  (22  N.  E.  Repr.  576). 

J.  M.  Funckf  for  appellee,  cited :  Brady  v.  Prudential  Ins. 
Co.,  168  Pa.  645. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902 : 
The  two  policies  of  life  insurance  in  suit  contain,  inter  alia, 
three  provisions,  upon  the  effect  of  which  hangs  this  contro- 
versy. The  first  clause  promises  to  pay  *'  tlie  sum  of  money 
as  provided  in  the  third  column  of  said  schedule."  The  third 
column  provides,  in  one  polic>%  "  Sum  insured  on  the  above 
terms  and  subject  to  correction  for  misstatement  of  age,  $110." 
The  second  policy  is  the  same  in  this  clause  save  that  the  amount 
in  figures  is  $115.  Section  twelve  of  both  policies  makes  them 
incontestable  after  three  years.  The  defense  set  up  in  the  affi- 
davit is  that  the  insured  made  a  mistake  in  giving  her  age,  and 
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that  the  company  should  now  pay  only  the  amount  of  insurance 
purchased  by  her  premiums  based  on  her  true  age,  the  correc- 
tion being  made  purauant  to  the  provision  made  in  the  **  third 
column."  The  court  below  entered  judgment  for  the  plaintiff, 
holding  that  the  company  was  liable  for  the  amount  indicated 
by  the  numerals  in  the  policies,  and  that  to  permit  a  correction 
as  required  by  the  defendant  would  be  to  violate  the  clause  pro- 
viding for  incontestability.  This  was  error.  Far  from  being 
an  attack  on  its  validity  or  obligatory  force,  the  defense  is 
plainly  in  affirmance  of  the  contract.  If  mistake  in  age  can 
be  proven,  the  amount  payable,  as  contended  by  the  defend- 
ant, will  be  arrived  at  by  a  method  and  on  a  basis  explicitly 
agreed  upon  by  both  parties  to  the  writing.  This  construction 
does  not  nullify  the  clause  providing  for  incontestability. 

If  t.hft  mif^fttAtftrnpnt  f>f  flgQ  ''^^^  °*>t^  "p  fl^  >^  breach  of  war- 
ranty, or  as  viol?\t^in(y  thft  contract  wheroby  the  companv  would 
be  relieved  from  all  contractual  gl;>lifyation^  a  different  question 
would  be  presented.  Here  the  defendant  company  says  to  the 
plaintiff  in  effect:  "  You  have  a  valid  policy;  we  are  liable  un- 
der it  according  to  its  terms.  Those  terms  recjuire  the  amount 
to  be  paid  by  us  to  be  determined  on  the  basis  of  the  true  age 
of  the  insured.  This  amount  we  stand  ready  to  pay."  The 
learned  judge  of  the  court  below  misconstrued  some  of  the 
expressions  in  the  opinion  in  the  case  of  Brady  v.  Prudential 
Ins.  Co.,  168  Pa.  645,  upon  which  he  based  his  judgment.  The 
true  effect  of  that  decision  is  to  sustain  the  conclusion  indicated 
by  what  has  been  said  herein,  to  which  conclusion  the  case  of 
Starck  v.  Union  Central  Life  Ins.  Co.,  134  Pa.  45,  is  additional 
support 

The  judgment  is  reversed  and  a  procedendo  is  awarded. 
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Mann's  Choice  Borough  v.  Western  Union  Telegraph 
Company,  Appellant. 

Boroughs — Telegraph  companies— License  fee. 

The  appellate  couit  will  not  reyerse  a  judgment  in  favor  of  a  borough 
on  a  verdict  against  a  telegraph  compaDy  to  recover  a  license  fee,  where 
the  jury  by  its  verdict  decides  that  a  license  fee  upon  the  telegraph  com- 
pany of  $1.00  per  pole  and  fifty  cents  per  mile  of  wire  strung  within  the 
borough  limits,  is  not  unreasonable. 

Argued  Oct.  28, 1902.  Appeal,  No.  107,  Oct  T.  1902,  by 
defendant,  from  judgment  of  C.  P.  Bedford  Co.,  Nov.  Term, 
1901,  No.  154,  on  verdict  for  plaintiff  in  case  of  Borough  of 
Mann's  Choice  v.  Western  Union  Telegraph  Company.  Be- 
fore Rice,  P.  J.,  Beavbr,  Oblady,  W.  W.  Portbb  and  W.  D. 
POBTBB,  JJ.    Affirmed. 

Assumpsit  to  recover  a  license  fee  on  telegraph  poles  and 
wires.    Before  Bailey,  P.  J. 

At  the  trial  it  appeared  that  the  defendant  had  no  office  in 
the  borough,  and  that  the  wires  in  question  were  used  for  a 
transmission  of  telegraphic  messages  between  different  states. 
A  license  fee  of  fl.OO  per  pole  and  fifty  cents  per  mile  of  wire 
was  imposed  upon  the  company. 

Verdict  and  judgment  for  plaintiff  for  $81.00.  Defendant 
appealed. 

Urror  assigned  was  in  giving  binding  instructions. 

Edward  F.  Kerr^  with  him  WiUard  Brown  and  Charles  W. 
Wells^  for  appellant. 

Daniel  S.  Homy  for  appellee. 

Opinion  by  William  W.  Pobteb,  J.,  November  19,  1902: 
The  borough,  plaintiff,  imposed  a  license  fee  upon  the  tele- 
graph company,  defendant,  of  $1.00  per  pole  and  fifty  cents  per 
mile  of  wire  strung  within  the  borough  limits.     By  this  appeal 


Digitized  by  VjOOQIC 


MANN'S  CHOICE  BORO.  v.  TELKG.  CO.,  AppeUant.  439 

488,  (1902).]  Opinion  of  the  Couit. 

the  defendant  company  raises  the  question  of  the  reasonableness 
of  the  fee  imposed.  All  of  the  matters  of  law  involved  in  the 
controversy  have  been  often  and  clearly  stated,  but  extenuation 
for  the  taking  of  this  appeal  is  found  ip  the  fact  that  in  New 
Hope  Borough  v.  Western  Union  Tel.  Co.,  16  Pa.  Superior  Ct. 
806,  and  Borough  of  North  Braddock  v.  Central  District  and 
Printing  Telegraph  Co.,  11  Pa.  Superior  Ct.  24,  expressions 
are  to  be  found  indicating  that  a  case  may  arise  wherein  the 
court  will  find  that  the  unreasonableness  of  the  license  fee 
amounts  to  such  an  abuse  of  discretion  as  to  require  judicial 
intervention.  This  court  in  its  decisions  has  followed  the  Su- 
preme Court  in  sustaining  fees  which  have  been  in  some  cases 
somewhat  close  to  the  line.  The  facts  disclosed  in  the  record 
now  before  us  present  a  case  within  the  circle  of  existing  pre- 
cedents wherefore  we  are  constrained  to  affirm  the  judgment 
but  it  may,  without  impropriety,  be  again  said  that  there  is  a 
point  of  unreasonableness  at  which  judicial  interference  in  the 
enforcement  of  such  ordinances  is  not  only  warranted  but  de- 
manded on  a  proper  presentation  of  facts  and  that  this  point 
of  interference  is  short  of  actual  confiscation  of  corporate  pro- 
perty by  municipal  legislation  under  the  guise  of  license  fees 
imposed  in  the  exercise  of  the  police  power. 
Judgment  affirmed. 


Buchanan,  Appellant,  t7.  Animerman. 

Executors  and  administrcUors — ScUe  of  recU  estate — Equity. 

Where  an  administrator  files  a  bill  in  equity  against  a  committee  of  a 
lunatic  who  had  used  moneys  of  the  estate  to  purchase  real  estate  in  her 
own  name,  and  secured  a  decree  in  his  favor,  in  which  he  is  also  ap- 
pointed master  to  sell  the  real  estate  in  controversy,  the  administrator  may 
sell  the  land  and  execute  a  good  deed  therefor,  and  as  against  a  minor, 
who  through  his  guardian  had  full  knowledge  of  the  equity  proceeding, 
and  of  the  sale,  and  stood  ready  to  take  his  distributive  share  of  the  pro- 
ceeds from  the  hands  of  the  administrator. 

Argued  Oct.  29, 1902.  Appeal,  Ko.  187,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Blair  Co.,  March  T.,  1899, 
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No.  25,  for  defendant  non  obstante  veredicto  in  case  of  Earl 
Buchanan,  by  his  Guardian,  Frank  P.  Crissman,  v.  Frank  Am- 
merman  and  Annie  M.  Robesob.  Before  Rice,  P.  J.,  Beaveb, 
Oelady,  W.  W.  Poeter  and  W.  D.  Poeteb,  JJ.    Affirmed. 

Ejectment  for  land  in  Logan  township. 

At  the  trial  the  court  instructed  the  jury  to  return  a  verdict 
for  plaintiff  subject  to  certain  questions  of  law  reserved.  Sub- 
sequently the  court  entered  judgment  for  defendants  non  ob- 
stante veredicto. 

Mrar  assigned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

Edmund  Shaw^  for  appellant. — The  real  estate  of  Mr.  Lewis 
could  not  be  sold  lawfully  by  the  administrator  of  his  estate, 
except  for  the  payment  of  debts,  on  petition  under  oath  by  the 
administrator  to  the  orphans'  court  setting  forth  that  the  per- 
sonal estate  was  insufficient  for  payment  of  debts,  and  that  it 
was  necessary  to  make  sale  of  real  estate  for  that  purpose  : 
Spencer  v.  Jennings,  114  Pa.  618  ;  Bennett  v.  Hayden,  145  Pa. 
586;  Torrance  v.  Torrance,  53  Pa.  505. 

A  man's  land  cannot  be  sold  in  a  proceeding  against  another 
and  he  not  made  a  party,  and  the  party  applying  has  no  au- 
thority to  demand  a  sale  :  Torrance  v.  Torrance,  53  Pa.  505  ; 
Mathews  v.  Stephenson,  6  Pa.  496  ;  Halderman  v.  Young,  107 
Pa.  824 ;  Spencer  v.  Jennings,  114  Pa.  618 ;  Bennett  v.  Hay- 
den, 145  Pa.  586. 

D.  Clare  Q-ood^  with  him  J.  Banks' Kurtz^  for  appellees. — The 
court  of  equity  having  first  attached  jurisdiction  of  the  subject, 
it  had  power  to  exercise  its  appropriate  functions  "  when  it  re- 
moves out  of  the  way  of  the  orphans'  court "  all  obstructions 
which  would  delay  and  hinder  distribution:  Campbell's  Ap- 
peal, 80  Pa.  298. 

Opinion  by  William  W.  Porter,  J.,  November  19, 1902: 
An  earnest  effort  has  been  itiade  to  grasp  the  facts  and  sub- 
ject-matter of  tliis  controversy  from  the  inadequate  paper-books 
presented      The  action  is  ejectment.    The  plaintiff  is  the  guard- 
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ian  of  Earl  Buchanan,  a  minor  grandchild  of  Thomas  Lewis. 
Thomas  Lewis  was  adjudged  insane  in  1888.  His  wife,  Annie 
M.  Lewis  (now  Mrs.  Robeson),  was  appointed  committee. 
Prior  to  lunacy  Thomas  Lewis  had  applied  for  a  pension.  The 
sum  of  $1,650  back  pension  money  was  paid  to  Annie  M.  Lewis, 
committee.  Thomas  Lewis  died  October  26,  1891,  without  a 
will,  leaving  a  widow  and  two  children,  Nellie  Lewis,  a  minor, 
and  Mabel  Lewis,  who  intermarried  with  John  Buchanan. 
Mabel  Buchanan  (n^e  Lewis),  died  in  October,  1892,  intestate, 
leaving  a  husband  and  one  child,  Earl  Buchanan,  a  minor, 
whose  guardian,  Crissman,  is  plaintiff  in  the  present  action. 

In  March,  1894,  D.  Clare  Good,  Esq.,  was  appointed  admin- 
istrator of  the  estate  of  Thomas  Lewis,  deceased.  He  learned 
that  the  personal  property  of  the  decedent,  consisting  largely 
of  the  pension  money  above  referred  to,  had  been  applied  by 
Mrs.  Lewis,  the  committee,  to  her  own  use  and  invested  in  real 
estate.  He  as  administrator  filed  a  bill  in  equity  on  March  4, 
1894,  in  the  common  pleas,  against  Mrs.  Robeson  (or  Lewis). 
This  proceeding  seems  to  have  reached  a  decree  whereby  it  was 
adjudged  that  Mrs.  Robeson  (formerly  Mrs.  Lewis)  should  hold 
the  lands  described  in  the  bill  in  trust  for  the  benefit  of  the 
estate  of  Thomas  R.  Lewis  and  that  she  be  required  to  execute 
a  deed  of  conveyance  to  the  administrator.  The  decree  also 
appoints  D.  Clare  Good,  Esq.,  master  in  equity  to  sell  the  lands 
on  the  terms  and  in  the  manner  prescribed  by  the  decree.  The 
defendants  are  purchasers  of  a  part  of  the  lands  so  sold. 
Other  proceedings  are  referred  to  in  the  paper-books  but  we 
have  no  suflScient  light  in  respect  to  these  to  discern  whether 
they  affect  the  question  here  involved  or  not.  The  best  we 
can  do  under  the  circumstances  is  to  ascertain  if  possible  the 
effect  of  the  decree  in  equity  requiring  the  land  (the  subject- 
matter  of  the  controversy)  to  be  sold,  since  this  action  in 
ejectment  is  based  upon  the  allegations  that  the  land  passed  to 
D.  Clare  Good  qua  administrator;  that  he  could  not  sell  it 
without  order  of  the  orphans'  court,  and  that  the  title  made 
by  him  pursuant  to  the  decree  in  equity,  is  no  protection  to  the 
defendants  in  this  action  of  ejectment  who  bought  the  land  at 
the  sale  made  pursuant  to  that  decree. 

It  seems  that  the  administrator  was,  in  the  equity  proceed- 
ing, not  claiming  title  to  land  owned  by  the  decedent.     The 
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l»ll  was  to  secure  the  fruits  of  the  wrongful  investnient  of  per- 
sonalty belonging  to  the  decedent.  The  result  of  the  proceed- 
ing was  the  recovery  of  those  fruits  in  the  form  of  realty.  The 
court  sitting  in  equity  had  full  grasp  of  the  controversy  and 
of  its  subject-matter.  So  far  as  we  can  discern  from  the  paper- 
books  the  court  in  equity,  doubtless  for  sound  reason,  converted 
the  land  into  personalty  by  its  order  of  sale  whereby  that  which 
passed  into  the  hands  of  the  administrator  was  not  actually  or 
technically  land  but  personalty,  the  proceeds  of  the  sale  of  the 
fruits  of  the  investment  of  personalty.  If  the  facts  are  as  stated, 
the  conclusion  would  seem  to  be  that  the  order  of  the  court 
directing  a  sale  by  a  master  duly  appointed,  and  confirming  the 
sale  when  made,  should  protect  the  title  of  a  purchaser  at  such 
sale  even  as  against  a  minor  grandchild  of  the  decedent,  who 
was  not  made  party  to  the  equity  litigation.  Many  circum- 
stances might  have  justified  the  order  of  sale  and  until  over- 
thrown, the  decree  must  be  regarded  as  a  wise  and  proper 
exercise  of  equity  power. 

Further  than  this,  it  appears  that  after  the  decree  and  after 
the  confirmation  of  the  sale  the  present  plaintiff  (as  guardian 
of  the  minor  grandchild)  made  an  application  to  the  court  to 
vacate,  on  the  ground  that  the  minor  was  not  a  party  to  the 
proceedings.  This  petition  appears  to  have  been  referred  to 
an  examiner  whose  findings  were  on  exception  confirmed.  From 
this  confirmation  there  was  no  appeal.  Among  the  findings, 
the  appellee  tells  us  in  his  argument,  were  the  following:  '^ That 
T.  M.  Crissman  ....  had  knowledge  and  consulted  and  was 
advised  in  all  matters  relative  to  the  administration  of  the  es- 
tate of  Thomas  Lewis,  deceased,  and  the  proceedings  in  equity 
instituted  by  the  administrator,  D.  C.  Good,  and  was  willing 
and  ready  to  accept  the  share  of  his  said  ward  from  the  estate 
of  the  said  Thomas  Lewis,  deceased,  at  and  after  the  settlement 
agreed  upon  by  all  parties  in  interest  in  January,  1897." 

Thus  it  appears  that  the  minor  through  his  guardian  had  fuU 
knowledge  of  the  equity  proceedings ;  had  knowledge  of  the 
sale  and  stood  ready  to  take  his  distributive  share  of  the  pro- 
ceeds from  the  hands  of  the  administrator.  Furthermore,  it  ap- 
pears that  the  very  question  which  is  here  attempted  to  be  raised 
in  ejectment  was  raised  by  application  to  the  court  sitting  in 
equity,  which  court  apparently  held  the  guardian  to  be  estopped 
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from  asseiiiing  a  title  against  innocent  purchasers  for  value  of 
the  real  estate  at  a  judicial  sale  of  which  the  guardian  had 
knowledge  and  made  no  attempt  to  prevent. 
Judgment  afiKrmed. 


Williamsport,  Appellant,  v.  Hughes. 

Boad  laiuh"  Original  p(mng—-Repair8--CovenaTU8  a$  to  repair$  in  pauing 
oofUrftct, 

Under  the  Act  of  May  23, 1889,  P.  L.  323,  the  municipal  authorities  have 
the  power  to  enter  into  a  contract  for  the  original  paving  of  a  street,  and 
they  are  vested  with  a  discretion  to  determine  the  manner  in  which  the 
work  shall  be  done,  and  tbey  may  require  that  covenants  shall  be  incorpo- 
rated into  the  agreement  for  the  maintenance  of  the  pavement  in  good 
condition  during  a  reasonable  period. 

If  it  is  established  by  evidence  that  the  nominal  price  of  the  pavement 
includes  compensation  to  the  contractor  for  a  covenant  to  make  repaira  not 
chargeable  to  the  property,  and  the  price  paid  for  original  construction  is 
to  that  extent  excessive,  a  property  owner  may  have  the  claim  against  him 
reduced  by  the  amount  of  his  share  of  the  excess.  This  does  not,  how- 
ever, inv^idate  the  lien  as  a  whole. 

It  is  the  duty  of  municipal  officers  when  contracting  for  a  pavement, 
whether  the  cost  is  to  be  paid  by  the  city  or  is  to  be  assessed  against  the 
owners  of  abutting  land,  to  provide  for  a  substantial  and  durable  improve- 
ment. They  have  the  power  to  throw  about  the  contract  such  safeguards 
as  will  insure  complete  performance  and  skillful  as  well  as  honest  work. 
If  the  guaranty  provision  of  such  a  contract  involves  no  extra  cost,  above 
what  it  would  have  been  if  the  work  had  at  first  been  executed  according 
to  the  contract,  then  it  must  be  held  to  be  a  contract  of  guaranty  and  not 
one  for  repairs.  The  construction  of  a  street  pavement  and  its  mainte- 
nance for  a  reasonable  term  of  years  may  be  included  in  the  same  contract 
where  the  object  is  to  obtain  a  better  quality  of  construction. 

An  ordinance  for  paving  provided  as  follows :  **  The  contractor  shall 
be  required  to  enter  into  an  agreement  with  the  city  to  make  all  necessary 
repairs  for  property  owners  and  others  who  are  compelled  to  open  said 
pavement,  at  the  original  contract  price  per  square  yard,  whether  such 
repairs  at  a  given  point  amount  to  a  fraction  of  a  square  yard  or  more. 
The  contractor  shall  erect,  keep  and  maintain  in  the  city  a  plant  embrac- 
ing the  necessary  machinery  and  materials  by  means  of  which  repairs  can 
be  made  after  the  expiration  of  seven  years^  guaranty  aforesaid,  at  price 
above  named ;  or,  if  at  the  expiration  of  the  seven  years  the  plant  is  re- 
moved or  destroyed,  the  contractor  shall  give,  assign  and  transfer  to  the 
city  the  absolute  right  to  use  in  the  city  their  formulas  and  machinery  for 
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such  necessary  repairs,  and  to  furnish  to  the  city  at  reasonable  prices  such 
materials  as  must  of  necessity  be  purchased  from  said  contractor  to  insure 
a  perfect  repair.^^  Held,  that  the  covenants  required  were  reasonable,  and 
not  such  as  to  which  a  property  owner  could  make  reasonable  objection. 

Ai^ed  Feb.  14, 1902.  Appeal,  No.  11,  Feb.  T.,  1902,  by 
plaintifif,  from  judgment  of  C.  P.  Lycoming  Co.,  Dec.  T.,  1899, 
No.  129,  on  verdict  for  defendants  on  case  tried  by  court  with- 
out a  jury  in  suit  of  City  of  Williamsport  v.  Nelson  A.  Hughes 
and  the  Savings  Institution  of  the  City  of  Williamsport.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed. 

Scire  facias  sur  municipal  lien  for  paving. 
Trial  by  the  court  without  a  jury  under  the  act  of  April  22, 
1874.     Before  Archbald,  P.  J.,  specially  presiding. 

The  court  found  the  following  facts  and  conclusions  of  law. 

1.  On  the  day  of  April,  1898,  a  petition  was  presented 
to  the  councils  of  the  city  of  Williamsport  praying  for  the 
paving  of  West  Third  street,  between  West  and  Park  streets, 
in  the  said  city.  This  petition  was  signed  by  a  majority  in 
number  of  the  owners  of  property  abutting  on  the  part  of  the 
street  to  be  paved,  and  among  others  by  Nelson  A.  Hughes, 
the  defendant.  The  prayer  of  the  petition  was  that  the  said 
West  Third  street,  between  West  and  Park  streets,  should  be 
paved  with  Trinidad  sheet  asphalt,  to  be  laid  in  the  best  pos- 
sible manner  on  a  foundation  of  hydraulic  cement  concrete  not 
less  than  six  inches  in  depth,  with  a  wearing  surface  of  two 
and  one  half  inches,  the  city  to  pay  the  cost  of  paving  street 
and  alley  intersections  and  the  frontage  of  nonassessable  prop- 
erty, and  the  property  owners  to  pay  the  balance  in  proportion 
to  the  feet  front  of  their  respective  properties  on  said  street, 
less  the  portion  to  be  paved  by  the  Williamsport  Passenger 
Railway  Company,  the  same  to  be  paid  at  the  option  of  the 
said  property  owners  in  ten  annual  installments,  if  desii'ed. 

2.  In  pursuance  of  the  petition  a  resolution  was  passed  by 
the  councils  May  12,  1893,  deciding  to  pave  the  street  as 
prayed  for,  five  days'  notice  of  which  was  duly  given  by 
publication  in  two  newspapers  of  the  city,  as  required  by  law. 

8.  Following  tins,  on  August  5,  1898,  an  ordinance  was 
duly  passed  authorizing  the  pavement  of  the  street  in  the 
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manner  suggested,  and  providing  for  the  issuing  of  improve- 
ment bonds  based  on  assessments  therefor.  A  copy  of  the 
ordinance,  marked  ^^  Exhibit  A,"  is  attached  to  this  report  and 
made  a  part  of  it. 

4.  In  pursuance  of  the  ordinance,  after  due  advertisement 
for  bids,  the  bid  of  the  Sicilian  Asphalt  Paving  Company  was 
accepted,  and  a  contract  executed  September  5,  1898,  between 
the  said  paving  company  and  the  city  of  Williamsport  for  the 
laying  of  the  pavement,  the  company  giving  bonds  in 
$20,000,  for  the  faithful  performance  of  their  contract.  This 
contract,  marked  ''  Exhibit  B,"  is  attached  to  this  report  and 
made  a  part  of  it. 

5.  In  the  summer  of  1894;  the  pavement  was  laid  by  the 
paving  company,  the  section  in  front  of  the  defendant's  prop- 
erty being  completed  on  July  16.  It  was  laid  in  conformity 
with  the  ordinance  and  contract  with  the  exception  that  there 
was  a  slight  deficiency  of  one  fourth  to  one  half  inch  in  the 
thickness  of  the  wearing  surface  in  some  places,  on  account  of 
which  a  deduction  of  five  per  cent  was  insisted  upon  and 
agreed  to  by  the  company,  after  which  the  work  was  accepted 
by  the  city  authorities. 

6.  On  September  22,  1894,  after  due  notice  to  property 
owners  by  publication  three  times  in  two  daily  newspapers  in 
the  city  of  Williamsport,  and  written  notices  left  on  the 
premises,  the  city  engineer  proceeded  to  make  the  assessments 
to  pay  for  the  pavement.  These  were  made  according  to  the 
foot-front  rule  and  at  the  rate  fixed  by  the  contract,  $3.00 
per  square  yard,  less  the  deduction  of  five  per  cent  for  insuf- 
ficiency already  referred  to,  and  excluding  street  and  public 
alley  intersections,  and  the  frontage  of  nonassessable  prop- 
erties, as  well  as  the  part  of  the  street  to  be  paved  by  the 
street  railway  as  provided  by  the  ordinance.  The  property  of 
the  defendant.  Nelson  A.  Hughes,  is  situated  on  the  north 
side  of  West  Third  street,  between  Walnut  and  Park,  and  has 
a  frontage  of  forty-six  feet  and  nine  inches  thereon.  The 
assessment  against  this  property  at  the  rates  mentioned  was 
$337.85,  less  $16.09  for  the  five  per  cent  deduction,  making 
$321.76,  the  amount  for  which  the  lien  was  filed. 

7.  On  February  8, 1895,  in  pursuance  of  the  foregoing  facts, 
a  municipal  lien  was  filed  in  this  court  against  the  property  of 
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the  defendant,  Nelson  A.  Hughes,  on  West  Third  street  afore- 
said, for  $321.76,  with  a  penalty  for  nonpayment  of  $16.09 
and  interest  from  October  1,  1894,  such  assessment  being 
made  payable  in  ten  annual  installments,  with  interest  Upon 
this  lien  a  sci.  fa.  was  issued  September  22,  1899,  to  No.  129, 
December  term,  1899,  which  was  duly  served  on  the  defendant 
and  to  which  he  appeared,  and  this  is  the  case  now  on  trial. 

8.  The  defendant  has  made  two  payments  on  account  of  the 
assessment  against  him,  one  of  $41.83,  April  4,  1895,  and 
another  of  $59.03,  on  September  4, 1896.  The  amount  now 
due,  if  the  assessment  is  valid,  is  $257.42,  with  interest  to 
date,  $78.35,  and  penalties,  $12.87,  making  the  total  sum  due 
at  the  time  of  the  trial  $348.64.  ' 

CONCLUSIONS  OP  LAW. 

1.  The  cost  of  paving  a  city  street  may  be  imposed  by  local 
assessment  on  the  property  along  the  line  of  it  to  the  extent 
of  the  benefit  conferred.  But  the  cost  of  keeping  such  pave- 
ment in  repair  aifter  it  is  once  laid  must  be  borne  by  the  city 
at  large. 

2.  llie  defendant,  with  others,  having  petitioned  for  the 
pavement,  and  suggested  that  the  cost  should  be  assessed 
against  their  properties  according  to  their  foot  frontage,  is  es- 
topped from  inserting  the  invalidity  of  the  assessment  made 
against  his  property  because  of  its  having  been  made  in  accord- 
ance with  that  rule. 

8.  He  is  not  estopped,  however,  from  contesting  its  validity 
on  the  ground,  if  that  be  the  fact,  that  it  has  been  made  to  in- 
clude other  things  than  the  cost  of  the  pavement  or  improve- 
ment, for  instance,  the  keeping  of  it  in  repair  for  a  term  of 
years,  for  which  he  would  not  be  liable ;  and  the  mere  fact 
that  the  assessment  was  made  by  the  city  engineer  and  the 
highway  committee,  either  or  both,  after  notice,  does  not  affect 
the  right  of  the  defendant  to  contest  it  on  the  ground  that  it 
does. 

4.  The  ordinance  in  pursuance  of  which  his  improvement 
was  made  having  provided  as  follows,  viz : 

'^Section  11.  That  the  person  to  whom  tlie  contract  is 
awarded  shall  be  required  at  his  own  cost  to  keep  the  pave- 
ment in  good  order  and  i*epair  during  the  period  of  seven  years 
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from  date  of  completion,  and  during  said  period  repair  and 
make  good  at  his  own  expense,  and  Avithout  any  expense  to  the 
said  property  holdera,  all  defects  in  said  pavement  due  to  its 
proper  use  as  a  public  highway ;  provided,  however,  that  this 
guarantee  of  repairs  shall  not  apply  to  any  openings  made  in 
said  pavement  for  any  purpose  whatsoever,  nor  to  any  settle- 
ment of  the  pavement  due  to  the  settling  of  trenches,  the  back 
filling  of  which  shall  be  done  by  other  parties  than  the  con- 
tractor. That  the  said  contractor  shall,  before  any  money  is 
paid  to  him  under  the  terms  of  his  contract,  enter  into  and  exe- 
cute a  bond  in  the  sum  of  $20,000,  with  two  sufScient  sureties 
to  be  approved  by  councils,  conditioned  that  the  contractor 
will  keep  said  pavement  in  good  order  and  repair  during  the 
period  aforesaid,  to  the  satisfaction  of  the  committee  of  high- 
ways and  sewers. 

*'  Section  12.  The  contractor  shall  be  required  to  enter  into 
an  agreement  with  the  city  to  make  all  necessary  repairs  for 
property  owners  and  others  who  are  compelled  to  open  said 
pavement,  at  the  original  contract  price  per  square  yard,  viz, 
two  dollars  and  eighty  cents,  whether  such  repairs  at  a  given 
point  amount  to  a  fraction  of  a  square  yard  or  more. 

^^  Section  13.  The  contractor  shall  erect,  keep  and  maintain 
in  the  city  of  Williamspoit  a  plant  embracing  the  necessary 
machinery  and  materials  by  means  of  which  repairs  can  be 
made  after  the  expiration  of  the  seven  years'  guaranty  afore- 
said, at  price  above  mentioned ;  or,  if  at  the  expiration  of  the 
seven  years  the  said  plant  is  removed  or  destroyed,  the  con- 
tractor shall  give,  assign  and  transfer  to  the  city  of  Williams- 
port  the  absolute  right  to  use  in  the  city  of  Williamsport  their 
formulas  and  machinery  for  such  necessary  repairs,  and  to  fur- 
nish to  the  city  at  reasonable  prices  such  materials  as  must  of 
necessity  be  purchased  from  said  contractor  to  insure  perfect 
repair." 

And  the  Sicilian  Asphalt  Paving  Company,  the  successful 
bidder  and  contractor,  having  agreed  thereto  and  given  bond 
to  comply  therewith,  this  imposed  on  the  property  of  the  de- 
fendant and  others,  without  warrant  of  law,  not  only  the  cost 
of  the  pavement  but  the  repair  of  it  for  the  period  named,  if 
not  also  that  of  keeping  up  the  necessary  plant  and  machinery 
for  doing  so. 
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5.  The  extra  undertaking  required  of  the  contractors  by 
section  11  was  something  more  than  a  guaranty  as  to  the  high 
character  of  the  pavement  to  be  laid ;  it  was  an  express  agree- 
ment to  keep  it  in  repair  and  make  good  the  defects  arising 
from  its  proper  use  as  a  public  highway. 

6.  The  assessment  in  this  case  is  invalid  and  cannot  be  en- 
forced. 

7.  The  defendant,  Nelson  A.  Hughes,  is  not  estopped  by 
his  payment  of  a  part  of  it,  nor  by  any  other  circumstances 
which  have  been  shown,  from  denying  its  validity  and  resisting 
the  collection  of  the  balance  out  of  his  property. 

8.  Neither  is  he  concluded  from  making  the  defense  which 
he  now  makes,  by  the  fact  that  the  assessment  was  made  by  the 
city  engineer  and  the  highway  committee,  both  or  either  of 
them,  after  notice. 

9.  Judgment  should  be  entered  for  the  defendant,  with 
costs. 

Error  oisigned  was  the  judgment  of  the  court 

John  G.  Reading^  of  Reading  ^  Allen^  and  John  J.  Reardan^ 
city  solicitor,  for  appellant. — The  provision  contained  in  the 
city  ordinance  relating  to  the  maintenance  of  the  street  for  a 
period  of  years,  is  but  a  warranty  for  the  faithful  performance 
of  the  work  according  to  proper  specifications :  Pepper  v. 
Phila.,  114  Pa.  96 ;  Phila.  v.  Wistar,  36  Pa.  427 ;  Wilson  v. 
Trenton,  44  L.  R.  A.  540 ;  Barber  Asphalt  Paving  Co.  v.  UU- 
man,  137  Mo.  543  (38  S.  W.  Repr.  458) ;  Osbum  v.  Lyons 
City,  104  Iowa,  160  (73  N.  W.  Repr.  650) ;  Schenectady  v. 
Union  College,  66  Hun,  179  (21  N.  Y.  Supp.  147) ;  Cole  v. 
People,  161  lU.  16  (43  N.  E.  Repr.  607) ;  Leake  v.  Phila.,  10 
Pa.  C.  C.  Rep.  268. 

The  defendant  can  defend  at  most  only  against  the  alleged 
excess  of  the  cost  of  maintenance  and  the  burden  of  showing 
such  excess  is  upon  him  :  Watson  v.  Phila.,  93  Pa.  Ill ;  Pep- 
per V.  Phila.,  114  Pa.  96  ;  Erie  City  v.  Butler,  120  Pa.  874 ; 
Leake  v.  PhUa.,  10  Pa.  C.  C.  Rep.  268. 

The  defendant  is  estopped  from  setting  up  the  defense  that 
the  ordinance  and  the  agreement  entered  into  in  pursuance 
thereof  are  invalid :  Bidwell  v.  Pittsburg,  85  Pa.  412 ;  Mo- 
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Knight  V.  Pittsburg,  91  Pa.  273  ;  Person's  App.,  96  Pa.  140  ; 
Pepper  v.  Phila.,  114  Pa.  96  ;  Michener  v.  Phila.,  118  Pa.  536  ; 
Harrisburg  v.  Baptist,  156  Pa.  526 ;  Dewhurst  v.  Allegheny, 
95  Pa.  437 ;  Sewickley  M.  E.  Church's  App.,  165  Pa.  475 ; 
Beaver  Borough  v.  Davidson,  9  Pa.  Superior  Ct.  159 ;  Erie  v. 
Bier,  10  Pa.  Superior  Ct  381 ;  Pittsburg  v.  MacConnell,  180 
Pa.  463. 

C.  Larue  Munson  and  S.  T.  McCormick^  with  them  AddUon 
Candor y  H.  C.  MoCorrnicky  Ames  ^  Hammond^  J.  A.  ^  W.  P.  Bee- 
her^  J.  C.  ^  H.  R.  Hill,  C.  E.  Sprout,  W.  E.  Ritter,  Jamei  B. 
Krause,  J,  T.  Fredericks  and  ff.  W.  Watson,  for  appellees. — 
The  inclusion  within  the  ordinance  and  contract  of  a  require- 
ment to  keep  the  pavement  in  repair  and  to  maintain  it,  as  well 
as  to  erect  and  maintain  an  asphalt  plant,  threw  an  unlawful 
burden  on  the  defendant:  People  v.  Maher,  56  Hun,  81  (9 
N.  Y.  Supp.  94) ;  Boyd  v.  Milwaukee,  92  Wis.  456  (66  N.  W. 
Repr.  603) ;  Brown  v.  Jenks,  98  Cal.  10  (32  Pac.  Repr.  701) ; 
Portland  v.  Bituminous  Paving  Co.,  33  Ore.  307  (52  Pac.  Repr. 
28) ;  Verdin  v.  St.  Louis,  131  Mo.  26  (33  S.  W.  Repr.  480) ; 
Feliler  v.  Gosnell,  99  Ky.  380  (35  S.  W.  Repr.  1125).  A  still 
later  case  is  that  of  Alameda  Macadamizing  Co.  v.  Pnngle,  130 
Cal.  226  (62  Pac.  Repr,  394). 

Opinion  by  W.  D.  Porter,  J.,  November  19, 1902 : 
This  was  a  scire  facias  sur  municipal  lien  for  paving.  The 
parties,  by  an  agreement  in  writing  filed  of  record,  dispensed 
with  a  trial  by  jury,  and  the  case  was  tried  by  the  court  below, 
in  accordance  with  the  provisions  of  the  act  of  April  22,  1874. 
The  plaintiff  proved  that  the  defendant  and  others,  being  a 
majority  in  number  of  the  owners  of  property  abutting  on  the 
part  of  the  street  to  be  paved,  had  presented  a  petition  to  the 
councils  of  the  city  of  Willianlsport,  praying :  "  That  West 
Third  street,  between  West  and  Park  streets,  should  be  paved 
with  Trinidad  sheet  asphalt,  to  be  laid  in  the  best  possible 
manner  on  a  foundation  of  hydraulic  cement  concrete,  not  less 
than  six  inches  in  depth,  with  a  wearing  surface  of  two  and 
one  half  inches,  the  city  to  pay  the  cost  of  paving  street  and 
alley  intersections  and  the  frontage  of  nonassessable  property, 
and  the  property  owners  to  pay  the  balance  in  proportion  to 
Vol.  XXI— 29 
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the  feet  front  of  their  respective  properties  on  said  street."  In 
pursuance  of  the  petition  a  resolution  was  passed  by  the  coun- 
cils on  May  12,  1893,  deciding  to  pave  the  street  as  prayed  for, 
and  notice  of  the  same  was  given  by  publication  as  required  by 
law.  An  ordinance  was  duly  passed,  on  August  5, 1898,  au- 
thorizing the  paving  of  the  street  in  the  manner  suggested  and 
providing  for  the  issuing  of  improvement  bonds  based  on  as- 
sessments therefor.  After  due  advertisement  for  bids,  the  bid 
of  the  Sicilian  Asphalt  Paving  Company  was  accepted,  and  a 
contract  was  duly  executed  on  September  5,  1898,  in  accord- 
ance with  the  provisions  of  the  ordinance,  between  the  said 
paving  company  and  the  city  for  the  laying  of  the  pavement, 
the  company  giving  bonds  in  $20,000  for  the  faithful  perform- 
ance of  their  contract.  All  the  provisions  of  the  various  acts 
of  assembly  and  ordinances  of  the  city,  with  regard  to  the  pas- 
sage of  ordinances  and  letting  of  contracts  of  this  character, 
were  fully  complied  with  and  the  contract  was  formally  executed 
and  certified  as  required  by  law.  The  pavement  was  laid  in 
the  summer  of  1894,  and  the  city  proved  and  the  learned  judge 
of  the  court  below  has  found  as  a  fact  that  the  work  was  done 
in  substantial  conformity  with  the  ordinance  and  contract.  On 
September  22,  1894,  after  due  notice  to  property  owners,  the 
city  engineer  proceeded  to  make  the  assessments  according  to 
the  foot-front  rule.  The  assessment  against  the  property  of 
the  defendant  was  $821.76,  the  amount  for  which  the  lien  was 
filed.  The  defendant  made  two  payments  on  account  of  the 
assessment  against  him,  one  of  $43.83,  on  April  4,  1895,  and 
another  of  $69.03,  on  September  4,  1896.  The  amount  now 
due  if  the  assessment  is  valid,  is  $257.42,  with  interest  from 
September  1, 1896,  and  a  penalty  of  five  percent,  amounting  to 
$12,87.  The  right  of  the  city  to  recover  is  unquestionable,  un- 
less by  the  provisions  of  the  ordinance  and  the  contract  entered 
into  in  pursuance  thereof  a  burden  was  imposed  on  the  prop- 
erty of  the  defendant  not  authorized  by  law.  The  special  pro- 
visions of  the  ordinance  which  the  defendant  contends  made 
the  whole  assessment  invalid  are  found  in  the  following  mate- 
rial parts  of  the  11th,  12th  and  13th  sections,  viz :  "  Section  11. 
That  the  person  to  whom  the  contract  is  awarded  shall  be 
required  at  his  own  cost  to  keep  the  pavement  in  good  order 
and  repair  during  the  period  of  seven  yearrf^rom  date  of  corn- 
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pletion,  and  during  said  period  repair  and  make  good  at  his 
own  expense,  and  without  any  expense  to  said  property  holders, 
all  defects  in  said  pavement  due  to  its  proper  use  as  a  public 
highway.  Section  12.  The  contractor  shall  be  required  to 
enter  into  an  agreement  with  the  city  to  make  all  necessary  re- 
pairs for  property  owners  and  others  who  are  compelled  to  open 
said  pavement,  at  the  original  contract  price  per  square  yard, 
whether  such  repairs  at  a  given  point  amount  to  a  fraction  of  a 
square  yard  or  more.  Section  lo.  The  contractor  shall 
erect,  keep  and  maintain  in  the  city  of  Williamsport  a  plant 
embracing  the  necessary  machinery  and  materials  by  means  of 
which  repairs  can  be  made  after  the  expiration  of  seven  years' 
guaranty  aforesaid,  at  price  above  named  ;  or,  if  at  the  expira- 
tion of  the  seven  years  the  plant  is  removed  or  destroyed,  the 
contractor  shall  give,  assign  and  transfer  to  the  city  of  Williams- 
port  the  absolute  right  to  use  in  the  city  of  Williamsport  their 
formulas  and  machinery  for  such  necessary  repairs,  and  to  fur- 
nish to  the  city  at  reasonable  prices  such  materials  as  must  of 
necesssity  be  purchased  from  said  contractor  to  insure  perfect 
repair." 

The  learned  judge  before  whom  the  cause  was  tried  in  the 
court  below  was  of  opinion  that  these  provisions  of  the  ordi- 
nance imposed  upon  property  owners  not  only  the  original  cost 
of  the  pavement  but  the  expense  of  keeping  it  in  repair  for  the 
period  named,  that  the  inclusion  of  a  covenant  for  repairs  in 
the  contract  for  the  original  construction  of  the  pavement  ren- 
dered the  whole  assessment  invalid,  and  judgment  was,  in  ac- 
cordance with  this  opinion,  entered  in  favor  of  the  defendant 

That  money  expended  by  a  municipality  for  the  ordinary 
repairs  of  its  streets,  cannot  be  assessed  against  abutting  prop- 
erty, is  too  well  settled  in  Pennsylvania  to  require  citation  of 
authority.  The  defendant  having  failed  to  offer  any  testimony 
in  the  court  below,  we  must  determine  from  the  provisions,  of 
the  ordinance  and  the  contract,  alone,  whether  this  assessment 
does  include  any  amount  paid  by  the  city  upon  account  of 
future  repairs.  It  has  been  argued  that  the  13th  section  of 
the  ordinance  requires  the  contractor  to  maintain  a  plant  in  the 
city  of  Williamsport,  for  the  purpose  of  making  repairs  after 
the  expiration  of  seven  years,  but  we  do  not  so  read  that  sec- 
tion. '  It  gives  the  contractor  the  option  to  either  maintain  in 
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the  city  of  Williamsport  the  necessary  machinery  and  materials 
by  means  of  which  repairs  can  be  made,  at  the  price  mentioned, 
or,  if  he  fails  to  do  so,  he  must  give,  assign  and  transfer  to  the 
city  of  Williamsport  the  absolute  right  to  use  in  the  city  of 
Williamsport  the  formulas  and  machinery  for  such  necessary 
repairs,  and  to  furnish  to  the  city  at  reasonable  prices,  such 
material  as  must  of  necessity  be  purchased  from  said  contractor 
to  insure  perfect  repair.^  The  contractor  could  make  the  re- 
pairs himself  as  long  as  it  was  profitable  to  make  them  at  the 
price  stated;  when  it  became  unprofitable,  he  was  only  re- 
quired to  permit  the  city  to  use  the  formulas  and  the  kind 
of  machinery  necessary  to  make  the  part  of  the  street  repaired 
uniform  with  the  entire  structure,  and  to  sell  to  the  city  at  rea- 
sonable prices  such  material  as  must  of  necessity  be  procured 
from  that  particular  contractor,  and  could  not  be  procured 
from  any  other  source.  The  defendant  and  his  associates  hav- 
ing, as  they  had  a  right  to  do  under  the  provisions  of  the  act 
of  1889,  selected  for  a  pavement  a  substance  which  could  only 
be  procured  from  a  distant  island  under  the  dominion  of  a 
foreign  power,  there  was  no  impropriety  in  the  municipal  au- 
thorities protecting  the  right  of  the  city  to  make  future  repairs 
by  a  covenant  that  the  contractor  would  permit  them  to  use 
the  proper  combination  of  materials  and  suitable  machinery  for 
making  the  repairs,  and  that  he  would  sell  to  the  city  at  rea- 
sonable prices  such  material  as  he  had  for  sale«vhich  could  not 
be  procured  elsewhere.  It  certainly  cannot  be  decided  as 
matter  of  law  that  this  section  of  the  ordinance  increased  the 
price  paid  for  the  pavement.  The  repairs  covered  by  the 
12th  section  of  the  ordinance  are  such  as  are,  prima  facie,  to 
be  paid  for  by  the  abutting  owners.  An  abutting  owner  hss 
the  right  to  open  the  street  for  the  purpose  of  making  sewer, 
gas  and  water  connections,  but  this  right  is  subject  to  regula- 
tion by  the  city.  The  duty  is  upon  the  owner  to  restore  the 
pavement  which  he  has  injured,  but  it  is  within  the  power  of 
the  city  to  determine  how  this  shall  be  done.  If  property 
owners  were  permitted  to  do  the  repaving,  or  procure '  irre- 
sponsible contractors  to  do  so,  a  costly  improvement  might 
soon  be  ruined.  The  city  may  itself  do  the  work  and  collect 
the  cost  from  the  owner.  The  covenant  required  by  the 
12th  section  of  the  ordinance  wa&  in  the  interest  of  the  owner 
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of  abutting  property,  in  that  it  protected  them  against  extor- 
tion when  they  came  to  make,  repair  or  renew  the  connections 
of  their  property  with  the  pipes  under  the  street.  The  cov- 
enant was  one  which  the  city  had  power  to  make,  if  in  the 
judgment  of  the  authorities  it  was  necessary  to  protect  the  im- 
provement, and  nothing  here  appears  which  would  justify  us 
in  holding  that  the  incorporation  of  such  a  covenant  in  this 
contract  involved  an  abuse  of  discretion. 

The  covenant  upon  which  the  learned  judge  of  the  court  be- 
low mainly  based  his  decision  was  that  provided  for  in  the 
11th  section  of  the  ordinance.  The  firat  clause  of  the  opening 
sentence  of  the  section  would  seem  to  require  the  contractor  to 
keep  the  pavement  in  repair,  during  the  period  of  seven  years, 
without  regard  to  the  cause  from  which  the  necessity  for  re- 
pair arose,  but  this  is  to  be  construed  in  connection  with  what 
follows.  The  succeeding  clause  of  the  sentence  makes  clear 
what  the  contractor  was  required  to  do,  viz :  "  during  said  pe- 
riod repair  and  make  good  at  his  own  expense,  and  without  any 
expense  to  the  said  property  holders,  all  defects  in  said  pave- 
ment due  to  its  proper  use  as  a  public  highway."  The  char- 
acter of  this  covenant  is  to  be  determined  from  its  effect.  Had 
the  contractor  been  required  to  enter  into  a  guaranty  that  the 
pavement  would  be  so  durable  that  during  the  period  of  seven 
years  no  defects  due  to  the  proper  use  of  the  street  as  a  public 
highway  should  be  developed,  the  measure  of  damages  for  breach 
of  that  covenant  would  have  been  the  cost  of  repairing  such 
defects.  The  effect  of  the  covenant  incorporated  in  the  ordi- 
nance is  to  render  the  contractor  liable  for  the  same  thing,  in  the 
same  manner  and  to  the  same  extent.  The  language  used  is 
not  that  of  a  technical  guaranty.  The  ordinance  may  have 
been  drawn  by  a  councilman,  who,  acting  without  legal  advice, 
used  language  which,  while  not  in  form  a  guaranty,  secured  for 
the  property  owners  and  the  city  exactly  what  a  formal  cove- 
nant of  guaranty  would  have  yielded,  and  nothing  more.  In 
view  of  the  fact  that  the  subject-matter  of  this  contract  was 
the  original  construction  of  a  pavement,  which  the  defendant 
and  his  associates  had  petitioned  the  city  to  cause  to  be  ^^  laid 
in  the  best  possible  manner,"  and  as  this  covenant  can  yield 
no  fruit  which  a  formal  guaranty  of  the  durability  of  the  pave- 
ment would  not  have  bonie,  we  must  hold  it  to  be  a  covenant 
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intended  to  insure  proper  original  construction  and  not  an  in- 
dependent  covenant  for  repairs.  It  is  the  duty  of  municipal 
officers  when  contracting  for  a  pavement,  whether  the  cost  is 
to  be  paid  by  the  city  or  is  to  be  assessed  against  the  owners 
of  abutting  land,  to  provide  for  a  substantial  and  durable  im- 
provement. They  have  the  power  to  throw  about  the  contract 
such  safeguards  as  will  insure  complete  performance  and  skil- 
ful as  well  as  honest  work.  If  the  guaranty  provision  of  such 
a  contract  involves  no  extra  cost,  above  what  it  would  have 
been  if  the  work  had  at  first  been  executed  according  to  the 
contract,  then  it  must  be  held  to  be  a  contract  of  guaranty  and 
not  one  for  repairs.  The  construction  of  a  street  pavement  and 
its  maintenance  for  a  reasonable  term  of  years  may  be  included 
in  the  same  contract  where  the  object  is  to  obtain  a  better  qual- 
ity  of  construction :  Shank  v.  Smith,  55  L.  R.  A.  564 ;  Robert- 
son V.  Omaha,  44  L.  R.  A.  534 ;  Barber  Asphalt  Paving  Com- 
pany V.  Ullman,  137  Mo.  543  (88  S.  W.  Repr.  458)  ;  Seaboard 
National  Bank  v.  Woesten,  147  Mo.  467  (48  S.  W.  Repr.  939). 
The  form  of  the  contract  for  durability  and  the  term  of  years 
for  which  the  guaranty  shall  be  required  are  vested  in  the  dis- 
cretion of  the  municipal  authorities.  In  the  absence  of  evi- 
dence establishing  an  abuse  of  that  discretion,  the  contract  is 
binding  upon  all  parties  interested.  A  contract  might  be  so 
drawn,  containing  covenants  so  absurd,  that  a  court  would  be 
justified  in  holding,  without  extrinsic  evidence,  that  the  con- 
tract was  not  prima  facie  evidence  of  the  amount  properly 
chargeable  to  original  construction,  but  to  justify  this  the  case 
must  be  clear.  It  is  difficult  to  imagine  a  case  in  which  the 
question  of  the  number  of  years  that  a  well  constructed  pavement 
of  any  given  kind,  on  a  particular  street,  ought  to  last  without 
repair,  when  subjected  to  no  injury  but  that  resulting  from  the 
proper  use  of  the  street  as  a  public  highway,  can  become  a 
question  of  law,  to  be  determined  without  evidence.  The  dur- 
ability of  a  pavement  is  dependent  upon  the  materials  of  which 
it  is  composed,  the  manner  in  which  they  are  applied  and  the 
traffic  to  which  it  is  subject.  A  pavement  of  cut  stone  will 
probably  last  longer  without  requiring  repair  than  one  composed 
of  wood.  Any  pavement  will  last  longer  in  a  street  where  the 
traffic  is  light  than  in  a  busy  thoroughfare  where  there  are 
many  vehicles  heavily  ladened.    The  municipal  authorities  are 
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supposed  to  take  into  consideration  all  the  circumstances  sur- 
rounding the  work  about  which  they  enter  into  a  contract. 
They  are  vested  with  a  discretion  to  determine  the  period  of 
time  to  be  covered  by  the  covenants  which  they  shall  exact  to 
secure  durable  work.  The  guaranty  is  but  an  incident  of  the 
bargain.  The  municipal  authorities  have  jurisdiction  to  make 
the  contract  and  the  contractor  is  bound  by  it.  As  against  the 
property  owner  who  is  to  be  assessed,  the  judgment  of  the  mu- 
nicipal authorities  iis  to  what  covenants  are  necessary  to  secure 
durable  original  construction  must  stand  until  it  is  clearly  es- 
tablished by  evidence  that  there  has  been  an  abuse  of  discretion. 
Had  the  defendant  produced  evidence  which  satisfied  the  court 
that  a  Trinidad  asphalt  pavement,  laid  in  the  best  possible  man- 
ner, could  not  reasonably  be  expected  to  resist  the  traffic  of  this 
particular  street  for  seven  years  without  repair,  the  conclusion 
that  the  contract  price  embraced  compensation  for  repair  in 
addition  to  that  for  skilful  original  construction  would  have 
logically  followed.  This  he  did  not  do.  The  petition,  in  which 
the  defendant  joined,  to  the  councils  to  pave  the  street  gave  to 
the  municipal  authorities  jurisdiction  to  do  the  work  and  assess 
the  property  of  the  defendant ;  all  the  proceedings  were  con- 
ducted and  the  property  was  assessed  in  accordance  with  the 
requirements  of  the  statute.  The  Act  of  May  23,  1889,  P.  L. 
823,  section  22,  made  the  lien  prima  facie  evidence  of  the  city's 
right  to  recover,  and  the  defendant  having  failed  to  produce  evi- 
dence tending  to  defeat  that  right  the  plaintiff  was  entitled  to 
judgment  for  the  balance  due.  The  covenant  required  by  the 
11th  section  of  the  ordinance  constituted  a  guaranty  of  the  du- 
rability of  the  pavement  for  seven  years,  and  we  cannot  in  the 
absence  of  evidence  hold  as  matter  of  law  that  this  was  an  un- 
reasonable requirement. 

Even  if  the  covenant  be  construed  as  binding  the  contractor 
to  make  repairs  not  made  necessary  because  of  defective  orig- 
inal construction,  and  not  as  a  guaranty  of  the  durability  of  the 
work,  the  contract  was  still  lawful.  The  petition  of  the  de- 
fendant and  his  associates  had  given  to  the  municipal  author- 
ities jurisdiction  to  pave  the  street  and  assess  the  property.  The 
act  of  May  23, 1889,  art.  IV.,  sec.  6,  provides  that:  "All  work 
and  materials  required  by  the  city  shall  be  furnished,  and  the 
printing,  advertising  and  all  other  kinds  of  work  to  be  done  for 
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the  city,  except  ordinary  repairs  of  highways,  shall  be  performed 
under  contract  to  be  given  to  the  lowest  responsible  bidder." 
The  municipal  authorities  were  required  to  have  the  paving  of 
the  street  done  under  contract.  It  is  the  duty  of  all  municipal 
authorities  to  make  provision  for  the  repair  of  the  pavements 
of  the  streets.  They  may  discharge  this  duty  by  buying  the 
materials  and  having  their  own  employees  and  laborers  perform 
the  work.  Cities  of  the  third  class  are  not  required  to  have 
the  repairing  of  the  streets  done  under  a  contract,  neither  are 
they  forbidden  to  do  so.  They  are  vested  with  a  discretion  to 
determine  the  manner  in  which  this  work  shall  be  done,  and 
they  may  lawfully  enter  into  a  contract  for  repairing  a  street 
during  a  reasonable  period  in  advance,  in  the  same  manner  in 
which  they  may  contract  for  any  other  work.  When  municipal 
authorities  are  contracting  for  a  pavement,  the  construction  of 
which  requires  peculiar  skill,  they  are  not  by  law  forbidden  to 
incorporate  covenants  for  the  maintenance  of  the  pavement  in 
good  condition  during  a  reasonable  period,  and  it  is  certainly 
in  many  cases  expedient  that  they  should  do  so.  "  The  prepa- 
ration and  laying  of  asphaltum  as  a  pavement  require  special 
skill,  and  the  quality  of  the  pavement  cannot  well  be  ascertained 
by  municipal  authorities  without  the  test  of  time.  It  is  there- 
fore reasonable  that  those  who  lay  such  pavement  ^hould  8ul>- 
mit  it  to  this  test  in  order  to  insure  its  goodness.  And  since 
the  contractors  who  engage  in  this  kind  of  work  obtain  their 
crude  asphaltum  from  different  sources  and  subject  it  to  various 
processes  of  preparation,  there  is  a  manifest  fitness  in  provid- 
ing that  those  who  laid  the  original  pavement  should  relay  it 
whenever  openings  are  made,  so  that  uniformity  of  work  and 
materials  may  be  secured.  It  thus  appears  that  the  guaranty 
of  durability  and  the  stipulation  for  repaving  are  but  incidents 
of  the  principal  object  of  the  bargain,  dictated  by  prudence 
and  therefore  rightly  included  with  it  in  the  single  contract : " 
Wilson  V.  Trenton,  61  N.  J.  L.  699,  (40  Atl.  Repr,  576).  The 
municipal  authorities  had  power  to  make  this  contract,  the  ex- 
pediency of  making  it  was  for  them  to  decide.  The  defendant 
made  no  attempt  to  have  the  execution  of  the  contract  re- 
strained, upon  the  ground  that  he  was  entitled  to  have  the  cost 
of  the  pavement  for  which  he  was  to  be  assessed  separately  and 
definitely  ascertained  before  the  work  was  done.     He  permitted 
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the  work  to  be  done,  and  after  it  was  done  he  received  legal 
notice  that  his  property  was  to  be  assessed  for  the  improve- 
ment and  permitted  the  assessment  to  be  made  without 
question.  He  now  seeks  to  escape  payment  of  his  share  of  the 
expense  of  the  improvement  which  he  joined  in  procuring  the 
city  to  make,  upon  the  allegation  that  the  contract  required  the 
contractor  to  keep  the  pavement  in  repair  for  the  period  of 
seven  years.  The  case  was  tried  in  the  court  below  more  than 
six  and  one  half  years  after  the  pavement  had  been  completed, 
when  almost  the  entire  period  covered  by  the  covenants  in  ques- 
tion had  expired,  and  yet  this  defendant  did  not  produce  evi- 
dence that  the  contractor  had  ever  expended  one  cent  in  repair- 
ing this  street.  The  city  being  authorized  to  make  the  contract, 
the  money  paid  out  under  it  was  lawfully  expended,  and  there 
is  nothing  in  the  case  to  indicate  that  it  was  not  wisely  expended. 
If  it  had  been  established  by  evidence  that  the  nominal  price  of 
the  pavement  included  compensation  to  the  contractor  for  a 
covenant  to  make  repairs  not  chargeable  to  the  property,  and 
that  the  price  paid  for  original  construction  was  to  that  extent 
excessive,  the  defendant  would  have  been  entitled  to  have  the 
claim  reduced  by  the  amount  of  his  share  of  the  excess  so  es- 
tablished by  the  evidence  to  be  therein  included.  This  would 
not  have  invalidated  the  lien  as  a  whole.  That  an  owner  may 
be  compelled  to  pay  a  fraction  of  a  tax  imposed  upon  his  prop- 
erty because  of  a  benefit  specially  conferred,  was  expressly  de- 
cided in  Pepper  v.  Philadelphia,  114  Pa.  96,  and  has  never  in 
Pennsylvania  been  seriously  questioned.  Even  where  the  con- 
tract is  fraudulently  let,  and  not  to  the  lowest  responsible  bid- 
der, and  the  work  is  defectively  done,  a  property  owner  must 
show  special  injury  to  himself ;  it  is  not  sufScient  to  assert  that 
the  work  was  let  at  too  high  a  price,  without  showing  what 
would  be  a  fair  price :  Pittsburg  v.  MacConnell,  130  Pa.  463 ; 
Erie  V.  Butler,  120  Pa.  374.  The  city,  having  lawfully  ex- 
pended the  money  paid  out  under  this  contract,  had  jurisdiction 
to  assess  the  property  of  the  defendant  for  his  share  of  the  cost 
of  the  original  construction  of  the  pavement,  whatever  that 
cost  might  be.  The  municipal  authorities  made  the  assessment, 
after  notice  to  the  defendant,  and  filed  the  municipal  lien  in 
accordance  with  the  provisions  of  the  statute,  and  the  act  of 
1889  makes  that  lien  prima  facie  evidence  of  the  amount  which 
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the  city  is  entitled  to  recover.  The  burden  was  upon  the  de- 
fendant to  overcome  plaintifif's  prima  facie  case :  Watson  v. 
Philadelphia,  93  Pa.  111.  He  attempted  to  do  this  by  saying, 
in  effect,  "It  appears  upon  the  face  of  the  contract  that  the 
price  paid  for  this  pavement  may  have  been  more  than  the 
original  construction  was  worth."  He  was  bound  to  go  further 
than  this  and  produce  evidence  from  which  the  court  might 
find  not  only  that  the  price  was  excessive  but  make  some  rea- 
sonable estimate  of  the  amount  of  that  excess :  Pittsburg  v. 
MacConnell,  supra.  The  defense  seems  to  be  not  only  without 
merit  but  without  sufficient  evidence  to  support  it. 

The  questions  presented  by  this  record  were  not  considered 
by  the  Supreme  Court  in  the  recent  case  of  Scranton  City  v. 
Sturges,  202  Pa.  182.  The  decision  in  that  case  was  that  an 
action  of  assumpsit  will  not  lie  for  a  claim  of  this  character, 
even  if  it  be  well  founded  on  a  legal  demand.  The  facts  in 
that  case  are  thus  stated  in  the  opinion  of  the  Supreme  Court, 
viz  :  "  The  defendant  paid  his  assessment  of  the  original  cost 
(of  the  pavement)  but  refused  to  pay  for  repaire ;  before  the 
expiration  of  the  five  years,  the  city  for  the  benefit  of  the  con- 
tractor brought  this  suit  in  assumpsit  against  defendant  to  re- 
cover his  ratable  portion  of  the  cost  of  those  repairs."  It  thus 
appears  that  what  was  there  decided  was  that,  when  an  owner 
of  abutting  property  has  paid  his  shai*e  of  the  oiiginal  cost  of 
the  pavement,  there  can  be  no  recovery  against  him  in  an  action 
of  assumpsit  for  his  ratable  portion  of  the  cost  of  repairs  sub- 
sequently made.  "  In  determining  whether  a  conclusion  of  law 
in  any  adjudicated  case  is  a  precedent  in  a  subsequent  one,  the 
value  of  the  first,  usually,  is  measured  by  its  similarity  or  dis- 
similarity to  the  second  in  its  controlling  facts.  And  even  if 
the  court,  announcing  the  conclusion,  misapprehends  or  mis- 
takes the  facts,  the  conclusion,  to  be  of  any  value  as  a  prece- 
dent, must  be  taken  as  applicable  to  the  facts  as  assumed  by 
the  court;  they,  as  concerns  the  judgment,  are  the  facts,  and 
whether  existing  or  nonexisting  either  prompt  or  compel  the 
conclusion  of  law  that  determines  the  judgment :  "  Mr.  Justice 
Dean  in  Yoders  v.  Amwell  Township,  172  Pa.  457. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in 
favor  of  the  plaintiff  and  against  the  defendant  in  the  sum  of 
fi  365.31,  with  costs. 
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United  State?  v.  Hegeman. 

Principai  and  surety^ Bond— 8uU  in  name  of  United  States— Public 
works. 

The  act  of  congress  of  August  13,  1894,  entitled  **  An  act  for  the  pi*o- 
tection  of  persons  furnishing  materials  and  labor  for  the  construction  of 
public  works,"  which  authorizes  persons  supplying  labor  and  materials  to 
contractors  for  the  construction  of  any  public  work  to  bring  suit  in  the 
name  of  the  United  States  for  his  or  her  use  and  benefit  against  the  sure- 
ties of  the  contractors,  does  not  impose  as  a  condition  precedent  to  the 
bringing  of  such  action,  the  filing  of  an  affidavit  of  claim  with  the  depail;- 
ment  having  charge  of  the  work  for  which  the  bond  has  been  given.  The 
object  of  filing  the  affidavit  is  simply  to  secure  a  copy  of  the  conti-act  and 
bond. 

Partnership — Notice  of  change  qf  partnership — United  States  government 
contractors. 

Where  persons  have  f  ui*nished  materials  to  a  firm  of  United  States  gov- 
ernment contractors,  their  right  to  recover  on  the  bond  of  the  contractors 
is  not  to  be  defeateil  merely  by  showing  that  there  has  been  a  change  in 
the  persons  controlling  the  firm,  of  which  change  the  subcontractor  had  no 
notice  until  after  their  goods  had  been  delivered  and  used. 

Aigued  April  14,  1902.  Appeal,  No.  10,  April  T.,  1902,  by 
the  American  Surety  Company  of  New  York,  from  judgment 
of  C.  P.  No.  8,  Allegheny  Co.,  May  T.,  1900,  No.  222,  on  ver- 
diet  for  plaintiflE,  in  case  of  the  United  States  of  America,  for 
use  First  Pool  Monongahela  Gas  Coal  Company  v.  W.  W. 
Hegeman,  Frederick  Russell,  trading  as  W.  W.  Hegeman  & 
Company  and  the  American  Surety  Company  of  New  York. 
Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Poetbb  and  W. 
D.  Porter,  JJ.    Afi&rmed. 

Assumpsit  on  a  bond  of  suretyship. 

The  court  gave  binding  instructions  for  plaintiflE. 

Verdict  and  judgment  for  plaintiflE  for  $971.75. 

JError  assigned  was  in  giving  binding  instructions  for  plain- 
tiff. 

James  U.  Oray^  with  him  W.  S.  Thomas^  for  appellant 

WiUiam  M.  HaU^  with  him  Horace  J.  Miller^  for  appellee. 


Digitized  by  CjOOQ IC 


460  UNITED  STA1ES  v.  HEGEMAN. 

Opinion  of  the  Court.  [21  Pa.  Superior  Ct. 

Opinion  by  W.  D.  Porter,  J.,  November  19, 1902 : 

We  have  held,  in  the  case  of  tjie  United  States  for  use  of 
Ancorani  v.  American  Surety  Co.,  No.  141,  Apiil  term,  1902, 
that  the  filing  of  an  affidavit  of  claim  with  the  department  hav- 
ing charge  of  the  work  is  not,  under  the  provisions  of  the  act 
of  congress,  a  condition  precedent  to  the  use  of  the  name  of 
the  United  States  in  an  action  against  the  contractor  and  his 
surety.  This  appeal  raises  that  question,  but  we  have  nothing 
to  add  to  what  we  said  in  the  case  referred  to. 

We  have  carefully  reviewed  the  evidence  and  have  found 
nothing  to  sustain  an  inference  that  the  plaintiff  had  any  no- 
tice or  knowledge  of  any  change  in  the  membership  of  this 
partnership  until  long  after  the  course  of  dealing  had  been 
completed.  After  all  the  goods  had  been  delivered,  and  when 
the  officers  and  attorneys  of  the  plaintiffs  were  about  to  bring 
suit,  they,  for  the  first  time,  received  an  intimation  that  there 
had  been  a  change  in  the  membership  of  the  defendant  firm. 
Notice,  in  order  to  be  effective  to  relieve  one  who  was  a  mem- 
ber of  the  firm  when  the  course  of  dealing  began,*  must  have 
been  prior  to  the  time  when  the  plaintiff  parted  with  his  goods. 
The  defendants  entered  into  a  contract  with  the  United  States 
for  the  execution  of  the  work  covered  by  a  single  contract ;  they 
had  given  the  bond  required  by  the  act  of  congress,  and  their 
surety  had  become  liable  to  be  called  upon  to  pay  for  the  ma- 
terials which  were  furnished  to  the  contractors  in  the  execution 
of  that  contract.  The  plaintiffs  had  furnished  such  materiak 
and  their  right  to  recover  is  not  to  be  defeated  by  merely  show- 
ing that  there  had  been  a  change  in  the  persons  composing  the 
firm  which  was  the  principal  contractor,  of  which  change  the 
plaintiffs  had  no  notice  until  after  their  goods  had  been  deliv- 
ered and  used. 

The  judgment  is  affirmed. 
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Erie,  Appellant,  v.  Grant. 

Rocid  law — Paving— Original  paving— Repairs. 

In  an  action  to  recover  a  municipal  assessment  for  paving,  the  case  is 
for  the  jury  where  it  appears  that  the  ordinance  which  authorized  the 
paving  required  an  absolute  covenant  of  guaranty  upon  the  part  of  the 
conti'actor  for  a  period  of  ten  years,  that  the  contract  contained  a  covenant 
on  the  part  of  the  contractor  to  keep  the  pavement  in  good  repair  for  a  period 
of  ten  years  without  further  consideration  than  that  mentioned  in  tlie  bid  or 
proposal,  and  that  the  guaranty  of  durability  and  the  covenant  for  repairs 
contained  no  qualification  whatever,  so  that  the  contractor  might  be  required 
to  make  repairs  without  regard  to  the  cause  which  made  the  same  necessary. 

Argued  May  19,  1902.  Appeal,  No.  154,  April  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  Erie  Co.,  Sept.  T.,  1901,  No.  149,  re- 
fusing to  take  off  nonsuit  in  case  of  City  of  Erie  v.  A  Piece  of 
Land,  etc.,  and  Ellen  Grant's  Heirs,  Owners  or  Reputed  Owners, 
etc.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  JJ.    Reversed. 

Scire  facias  sur  municipal  lien  for  paving.  Before  Wal- 
ling, P.  J. 

At  the  close  of  the  plaintiff's  evidence  the  trial  judge  granted 
a  compulsory  nonsuit,  for  the  reason  that  the  assessment  for 
the  cost  of  the  paving  of  Third  street  was  based  upon  a  contract, 
in  which  the  contractors  covenanted  to  keep  the  pavement  in 
good  repair  for  a  period  of  ten  years  from  the  completion 
thereof,  and  on  the  theory  that  this  added  to  the  amount  of  the 
original  cost  of  the  pavement,  the  cost  of  keeping  the  same  in 
repair,  which  imposed  upon  the  property  a  burden  not  properly 
chargeable  to  him,  but  which  the  city  was  bound  to  pay  from 
general  taxation. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Charles  P.  Hewes  and  Wm.  G.  Crosby^  city  solicitor,  for  ap- 
pellant. 

Frank  Guyinisan,  for  appellees. 
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Opinion  by  W.  D.  Porter,  November  19, 1902  : 
The  questions  presented  by  this  record  are  practically  the 
same  which  have  been  considered  in  the  case  of  City  of  Wil- 
liamsport  v.  Hughes,  ante,  p.  443,  and  we  do  not  regard  it  as 
necessary  to  supplement  what  we  there  said.  There  was  a  jury 
trial  in  the  present  case,  and  the  court  below  entered  a  judg- 
ment of  nonsuit,  which  it  subsequently  refused  to  take  off ; 
and  from  that  order  we  have  this  appeal.  The  ordinance  which 
authorized  the  improvement  out  of  which  this  lien  arose  re- 
quired an  absolute  covenant  of  guaranty,  upon  the  part  of  the 
contractor,  for  the  period  of  ten  years.  The  conti-act  contained 
a  covenant  upon  the  part  of  the  contractor  to  keep  the  pave- 
ment in  good  repair  for  the  period  of  ten  years  without  any 
further  consideration  than  that  mentioned  in  the  bid  or  pro- 
posal. The  guaranty  of  duiubility  and  the  covenant  for  repairs 
contained  no  qualification  whatever,  and  the  contractor  might 
be  required  to  make  repairs  without  regard  to  the  cause  which 
made  the  same  necessary.  The  defendant  may  have  little  diflS- 
culty  in  convincing  a  jury  that  the  nominal  contract  price  of 
this  pavement  embraced  compensation  for  more  than  a  skilfully 
executed  construction  of  the  original  improvement,  and  that 
the  lien  filed  by  the  city  is  excessive ;  but  we  are  of  opinion 
that  to  a  jury  he  must  go. 

The  judgment  is  reversed  and  a  venire  facias   de  novo 
awarded. 


Ahem  v.  Melvin,  Appellant. 

Negligence — Evidence — Burden  of  proof. 

Where  it  is  a  perfectly  even  balance  upon  the  evidence  whether  the  in- 
jury complained  of  has  resulted  from  the  want  of  care  on  the  part  of  de- 
fendant or  the  negligence  of  S(»me  person  for  whose  act  he  is  not  respon- 
sible, the  plaintiflTs  case  is  not  established.  Where  the  effect  of  the 
evidence  is  merely  to  establish  that  there  are  two  independent  causes, 
either  one  of  which  may  have  been  the  proximate  cause  of  the  injury, 
the  bui*den  is  upon  the  plaintiflf  to  show  that  the  cause  for  which  the  de- 
fendant is  responsible  was  the  one  which  produced  the  injury  sought  to 
be  recovered  for. 
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Negligence — Evidence — Burden  of  proof-— Fall  of  heavy  article  into  street. 

In  an  action  against  the  proprietor  of  a  hotel  to  recover  damages  for  per- 
sonal injuries,  it  appeared  that  the  plaintiff  while  passing  along  the  side- 
walk of  a  street  in  the  rear  of  the  hotel  was  struck  on  the  top  of  the  head 
and  seriously  injiu'ed  by  a  large  paper  bag  filled  with  potato  paiings  and 
the  skins  of  other  vegetables.  Projecting  from  the  second  floor  of  the 
hotel,  immediately  above  the  point  where  plaintiff  was  struck,  was  an  iron 
balcony  which  was  part  of  a  fire  escape.  The  only  entrance  to  this  was 
from  the  defendant's  kitchen.  There  was  an  exit  into  afire  tower,  which 
did  not  open  into  the  hotel  at  any  point.  Above  the  balcony  there  were 
other  balconies  at  each  floor  of  a  similar  character,  entrances  to  which 
were  from  guests*  rootns.  Plaintiff  testified  that  the  bag  fell  from  the 
lowest  balcony.  Another  witness  testified  that  immediately  after  the  bag 
came  from  the  balcony  he  saw  a  woman  dressed  as  a  servant  and  wearing 
an  apron,  run  from  the  balcony  into  the  building,  and  that  he  saw  stand- 
ing on  the  balcony  at  that  time  galvanized  iron  cans,  such  as  are  used  for 
holding  garbage.  There  was  evidence  that  no  other  persons  had  access 
to  the  balcony,  t'xcept  servants,  and  that  servants  were  permitted  at  that 
time  to  pare  potatoes  on  the  balcony.  Defendant  testified  that  servants 
were  not  permitted  to  throw  anything  from  the  balcony.  Held  that  the 
case  was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  should 
be  sustained. 

Argued  Oct.  8,  1902.  Appeal,  No.  270,  Oct.  T.,  1901,  by 
defendant,  from  judgment  of  0.  P.  No.  4,  Phila.  Co.,  Sept.  T., 
1900,  No.  290,  on  verdict  for  plaintiff  in  case  of  Julia  Ahern  v. 
Frederick  J.  Melvin.  Before  Rice,  P.  J.,  Beaveb,  Oblady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.     AflSrmed. 

Trespass  to  recover  damages  for  personal  injuries.    Before 

WlLLSON,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  $1,000.     Defendant 
appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

John  G.  Johnson^  with  him  J.  C.  Stillwell^  for  appellant. — If, 
from  the  facts  established  by  the  plaintiff,  who  claims  repara- 
tion for  alleged  negligence,  an  inference  of  innocence  may  be 
drawn,  as  well  as  an  inference  of  negligence,  there  is  no  proof 
of  negligence.     The  facts  must  be  such  as  tend  to  prove  the 
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negligence  and  exclude  the  inference  of  innocence.  Otherwise, 
a  jury,  from  a  state  of  facts  not  establishing  negligence,  would 
be  allowed  to  guess  that  such  negligence  eidsted. 

In  the  present  case  there  is  no  balance  of  probabilities,  the 
inference  of  innocence  can  be  drawn  equally  well  with  that  of 
negligence :  Cotton  v.  Wood,  98  English  Common  Law  Rep. 
670 ;  Ruppert  v.  Brooklyn  Heights  R.  R.  Co.,  154  N.  Y.  90 
(57  N.  E.  Repr.  971)  ;  Boehm  v.  Bethlehem  Borough,  4  Pa. 
Superior  Ct.  389. 

While  not  liable  for  the  wilful  and  independent  trespass  of 
his  servant,  a  master  is  responsible  civilly  for  the  manner  in 
which  the  servant  does  the  work  that  he  is  employed  to  do ; 
and  it  is  the  character  of  the  employment  when  the  act  is  done 
and  not  the  private  instruction  to  the  servant,  by  which  the 
master's  liability  is  to  be  determined :  McClung  v.  Dearbome, 
134  Pa.  396 ;  Brunner  v.  American  Telegraph,  etc.,  Co.,  161 
Pa.  447  ;  Cosgrove  v.  Ogden,  49  N.  Y.  266 ;  Marrier  v.  St.  Paul, 
etc.,  Ry.  Co.,  17  N.  W.  Repr.  (Minn.)  962 ;  East  End  Oil  Co. 
V.  Penna.  Torpedo  Co.,  190  Pa.  350 ;  Specs  v.  Boggs,  198  Pa. 
112 ;  Alexander  v.  Pennsylvania  Water  Co.,  201  Pa.  262 ; 
Guille  V.  Campbell,  200  Pa.  119. 

Thomas  A.  Fahy^  with  him  Walter  Thomas  Fahy^  for  appellee. 
— The  law  is  well  settled  that  where  a  person  lawfully  upon 
the  highway  is  struck  by  an  object  that  falls  from  defendant's 
premises,  the  doctrine  of  res  ipsa  loquitur  applies,  negligence 
is  presumed,  and  to  escape  liability,  the  burden  of  explaining  the 
accident  and  its  cause  is  upon  the  defendant :  Byrne  v.  Boadle, 
2  H.  &  C.  Exch.  722 ;  Clare  v.  National  City  Bank  of  New  York, 
1  Sweeney  (N  Y.),  639 ;  Maher  v.  Manhattan  Ry.  Co.,  6  N.  Y. 
Supp.  309 ;  Bridges  v.  North  London  Ry.  Co.,  L.  R.  6  Q.  B. 
377;  Shafer  v.  Lacock,  168  Pa.  497. 

Opinion  by  W.  D.  Portbb,  J.,  November  19, 1901 : 
The  only  ruling  of  the  learned  court  below  which  is  assigned 
for  error  is  the  refusal  to  give  a  binding  instruction  in  favor  of 
the  defendant.  The  contention  of  the  appellant  is  that  there 
was  no  evidence  from  which  a  jury  ought  to  have  been  per- 
mitted to  infer  negligence  on  the  part  of  defendant  or  his  ser- 
vants.    The  defendsmt  was  the  proprietor  of  the  Hotel  Han- 
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over,  the  rear  portion  of  which  abutted  on  the  south  side  of 
Appletree  street.  Each  floor  of  the  hotel,  above  the  first,  had, 
upon  that  side  of  the  building,  a  narrow  balcony,  constructed 
of  iron  in  the  manner  usual  to  fire  escapes,  which  projected 
over  the  street.  A  fire  tower,  in  which  was  a  staircase,  ex- 
tended from  the  bottom  to  the  top  of  the  building.  From  this 
there  were  no  doors  leading  to  the  interior  of  the  building,  but 
there  was  at  each  floor  a  door  which  led  out  onto  the  balcony 
which  communicated  with  that  floor,  and  from  each  balcony  a 
second  door  opened  into  the  building,  so  that  at  each  floor  a 
person  could  pass  out  of  the  building  onto  the  balcony  and 
through  another  door  leading  into  the  fire  tower.  The  balcony 
at  the  second  floor  of  the  hotel  was  about  twenty  feet  above 
Appletree  street,  and  the  door  which  led  from  it  into  the  main 
building  gave  direct  communication  to  the  kitchen  of  the  hotel. 
The  doors  opening  onto  the  upper  balconies,  opened  from 
corridors  to  which  the  guests  of  the  hotel  had  access.  The 
windows  of  the  second  floor  opened  from  the  defendant's 
kitchen,  and  those  of  the  floors  above  the  second,  from  the 
rooms  of  guests  of  the  hotel. 

The  plaintiff  was  passing  along  the  side  of  Appletree  street 
next  to  the  defendant's  premises  and  was  struck  on  the  top  of 
the  head  and  seriously  injured  by  a  large  paper  bag  partially 
filled  with  potato  parings,  cantaloupe  skins  and  seeds  and  the 
skins  of  other  vegetables.  The  plaintiff  testified  that  the  bag 
came  from  the  iron  balcony  about  twenty  feet  above  the  street ; 
if  this  was  so,  it  was  the  balcony  from  which  a  door  led  directly 
into  defendant's  kitchen.  Another  witness  testified  that  he 
saw  the  bag  which  struck  the  plaintiff  come  from  that  balcony, 
and  that  he  believed  it  was  thrown  by  a  woman.  His  belief  as 
to  who  threw  the  bag  seems  to  have  been  a  mere  opinion,  and 
was  not  competent  evidence.  But  he  gave  the  facts  upon 
which  that  opinion  was  founded,  and  those  facts  were  proper 
for  the  consideration  of  the  jury.  He  testified  that  immediately 
after  the  bag  came  from  the  balcony  he  saw  a  woman,  dressed 
as  a  servant  and  wearing  an  apron,  run  from  the  balcony  into 
the  building.  This  witness  further  testified  that  he  saw  stand- 
ing upon  this  balcony  at  that  time  galvanized  ii-on  cans,  such  as 
are  used  for  holding  garbage.  The  testimony  of  the  defendant 
and  his  witnesses  established  the  facts  that  he  was  the  pro- 
Vol.  XXI— 30 
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prietor  o|  the  hotel  and  employed  many  servants,  that  the  door 
from  the  balcony  in  question  led  to  the  kitchen,  and  that  dur- 
ing the  hot  weather  of  July  and  August,  the  servants,  whose 
duty  it  was  to  prepare  the  vegetables  for  the  cooks,  were  in  the 
habit  of  paring  the  potatoes  out  on  that  balcony.  The  defend- 
ant testified  that  he  had  placed  inside  the  kitchen  receptacles 
into  which  it  was  the  duty  of  these  servants  to  put  the  potato 
palings  and  other  garbage,  and  that  servants  were  not  per- 
mitted to  throw  anything  from  the  balcony.  He  admitted  that 
he  knew  that  the  servants  were  in  the  habit  of  paring  the  po- 
tatoes out  on  this  balcony.  One  of  the  defendant's  witnesses 
testified  that  when  the  servants  were  paring  potatoes  on  the 
balcony,  large  cans  were  sometimes  placed  there  into  which 
they  threw  the  potato  parings.  There  was  other  evidence  to 
the  effect  that  when  the  servants  were  thus  working  on  the 
balcony  they  would  have  a  pan  or  other  receptacle  into  which 
they  threw  the  garbage  which  was  afterwards  carried  and 
thrown  into  the  receptacles  inside  the  kitchen.  Those  doing 
this  work  were  the  servants  of  the  defendant,  and  there  is  no 
question,  under  this  evidence,  that  when  disposing  of  the  gfar- 
bage  they  were  acting  within  the  line  of  their  employment 

The  object  which  struck  the  plaintiff  undoubtedly  came  from 
the  hotel  of  which  the  defendant  was  the  proprietor,  but  the 
appellant  contends  that  the  evidence  only  established  that  it 
came  from  the  upper  part  of  the  hotel  and  that  it  could  not  be 
definitely  determined  under  the  evidence  whether  the  act, 
through  which  the  plaintiff  was  injured,  was  that  of  a  guest, 
the  servant  of  a  guest  or  a  servant  of  the  proprietor.  Where 
it  is  a  perfectly  even  balance  upon  the  evidence  whether  the 
injury  complained  of  has  resulted  from  the  want  of  care  on  the 
part  of  the  defendant  or  the  negligence  of  some  person  for 
whose  act  he  is  not  responsible,  the  plaintiff's  case  is  not  estab- 
lished. Where  the  effect  of  the  evidence  is  merely  to  estab- 
lish that  there  are  two  independent  causes,  either  one  of  which 
may  have  been  the  proximate  cause  of  the  injury,  the  burden 
is  upon  the  plaintiff  to  show  that  the  cause  for  which  the  de- 
fendant is  responsible  was  the  one  which  produced  the  injury 
sought  to  be  recovered  for :  Cotton  v.  Wood,  98  English  Com- 
mon Law  Reports,  570 ;  Boehm  v.  Bethlehem  Borough,  4  Pa- 
Superior  Ct.  389.    In  the  present  case,  however,  there  was  a 
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wide  margin  for  balancing  the  probabilities  and  for  drawing  rea- 
sonable inference,  better  supported  on  one  side  than  on  the 
other.  The  servants  of  the  defendant  were  in  the  habit  of  pre- 
paring vegetables  for  cooking  on  the  very  balcony  from  which 
these  potato  parings  and  other  garbage  came,  and  there  was  no 
evidence  that  the  servants  of  any  other  person  were  ever  per- 
mitted to  intrude  there.  It  is  not  usual  for  the  guests  of  a  hotel 
to  pare  their  own  potatoes  before  having  them  cooked,  nor  to 
have  their  own  private  servants  do  such  work  in  a  hotel.  Gar- 
bage of  the  chamcter  of  that  which  struck  this  plaintiff  is  not 
ordinarily  found  in,  nor  is  it  expected  to  come  from,  the  room  of 
a  guest  of  a  hotel.  The  only  inference  which  reasonably  could 
be  drawn  from  the  evidence  in  this  case  was  that  this  garbage 
was  the  result  of  the  preparation  of  the  food  for  the  defendant's 
kitchen.  The  circumstances  were  such  as  to  justify  a  finding 
of  fact  by  the  jury  that  the  parcel  had  been  dropped  by  a  ser- 
vant of  the  defendant  who,  when  she  saw  what  had  happened, 
ran  into  his  kitchen.  Whether  she  was  attempting  to  carry 
the  garbage  into  the  kitchen,  or  to  place  it  in  one  of  the  cans  on 
the  balcony,  when  it  escaped  from  her  grasp,  could  not  be  de- 
termined under  the  evidence.  The  proprietor  may  have  given 
private  instructions  to  his  servants  forbidding  them  to  deposit 
this  garbage  in  the  cans  on  the  balcony,  but  that  would  not  nec- 
essarily relieve  him  from  liability.  The  disposition  of  the  gar- 
bage was  a  part  of  the  work  which  these  servants  were  required 
to  do,  and  it  is  the  character  of  the  employment  and  not  the 
private  instructions  of  the  master,  by  which  the  master's  liabil- 
ity is  to  be  determined :  McClung  v.  Dearbome,  134  Pa.  396; 
Brunner  v.  American  Telegraph  &c.,  Company,  161  Pa.  447. 
The  mere  fact  that  a  heavy  object  was  permitted  to  fall  into  the 
public  street  is  prima  facie  evidence  of  negligence :  Byrne  v. 
Boadle,  2  H.  &  C.  Exch.  722 ;  Clare  v.  National  City  Bank  of 
New  York,  1  Sweeney,  539 ;  Shafer  v.  Lacock,  168  Pa.  497. 
We  are  convinced  that  the  action  of  the  court  below  in  send- 
ing this  case  to  the  jury  was  free  from  error  and  the  judgment 
is  affirmed. 
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Bruff  V.  Kendrick,  Appellant. 

Malicious  prosecution— ProbabU-cause^Emdence. 

In  an  action  to  recover  damages  for  malicious  prosecution  where  it  ap- 
pears that  the  plaintiff  had  been  tried  and  found  not  guilty  on  two  indict- 
ments, one  charging  him  with  wrongful  conversion  of  goods  as  bailee, 
and  the  other  with  a  wrongful  appropriation  of  money  as  an  employee, 
evidence  is  admissible  to  show  the  relation  of  plaintiff  and  defendant  to 
each  other,  either  as  bailor  and  bailee,  employer  and  employee,  or  debtor 
and  creditor. 

Malicious  prosecution— Probable  cause. 

Probable  cause  does  not  depend  upon  the  guilt  or  innocence  of  the 
plaintiff,  but  upon  appearances  deduced  from  facts  known  to  the  defend- 
ant and  information  received  by  him,  and  properly  investigated,  of  a 
character  to  produce  in  the  mind  of  a  reasonably  prudent  and  cautious 
person  the  honest  belief  that  the  crime  charged  had  been  committed. 

Malicious  prosecution — Probable  cause — Province  of  court  and  jury. 

Whether  ceilain  facts  constitute  probable  cause  must  be  determined  by 
the  court,  but  whether  such  alleged  facts  exist  is  for  the  jury  to  find. 
Where  the  facts  are  in  controversy  the  subject  must  be  submitted  to  the 
juiy,  in  which  event  it  is  the  duty  of  the  court  to  instruct  them  what  facts 
will  constitute  probable  cause,  and  submit  to  them  only  the  question  of 
such  facts.  If  the  admitted  facts  amount  to  probable  cause,  the  court 
should  direct  a  verdict  for  the  defendant. 

When  a  prosecutor  established  that  the  accused  was  his  servant,  that  by 
virtue  of  the  employment  he  had  received  money  belonging  to  his  em- 
ployer and  had  converted  the  same  to  his  own  use,  such  evidence  not  only 
establishes  probable  cause  for  the  prosecution  but  would  in  the  ciiminal 
proceeding  make  out  a  prima  facie  case  against  the  accused,  and  in  the 
absence  of  explanation  would  be  sufficient  to  sustain  a  conviction.  An  in- 
struction that  even  if  these  facts  were  established  by  evidence  they  did 
not  constitute  probable  cause,  is  erroneous. 

Argued  Oct.  9,  1908.  Appeal,  No.  291,  Oct  T.,  1902,  by  de- 
fendant, from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T.,  1898, 
No.  386,  on  verdict  for  plaintiff  in  case  of  John  W.  Bruff  v. 
John  R.  Kendrick  and  John  R.  Kendrick,  Jr.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed. 

Trespass  for  malicious  prosecution.     Before  MgMiohael,  J. 
At  the  trial  it  appeared  that  John  W.  Bruff,  the  plaintiff, 
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was  an  advertising  agent,  and  that  Edwin  Lentz  &  Company 
procured  him  to  insert  an  advertisement  for  them  in  the  Ameri- 
can Carpet  &  Upholstery  Trade,  a  paper  published  by  the  de- 
fendant.    This  was  done  under  the  following  letter. 

"  January  7,  1897. 
"  Trade's  Publishing  Co.,  John  R.  Kbndrick,  President. 
"  The  American  Carpet  and  Upholstery  Trade, 
"113N.  Twelfth  St.,  Phila. 

"  Insert  our  advertisement  in  the  American  Carpet  and  Up- 
holstery Trade  for  one  year,  and  thereafter  until  ordered  out, 
to  occupy  one  quarter  page,  for  which  we  agree  to  pay  One 
Hundred  and  twenty-five  dollars  per  year.  Privilege  of  dis- 
continuing in  six  months  if  so  desired.     Payable  quarterly. 

(Signed)        "  Jno.  W.  Brufp, 
"  903  Walnut  St. 

"  No  verbal  agreements  with  agents  will  be  recognized." 

About  the  time  that  the  first  quarter  became  due,  the  defend- 
ant gave  to  Mr.  Bruflf  a  bill  from  his  firm  to  Edwin  Lentz  & 
Company.  Upon  the  back  of  the  bill  he  wrote  these  words : 
"  Pay  this  to  Mr.  Bruflf."  Bruflf  collected  this  money,  but  did 
not  pay  it  over  to  defendant.  He  claimed  that  he  had  purchased 
the  space  in  the  paper  on  his  own  credit  and  responsibility, 
and  had  resold^ it  to  defendant.  Kendrick  consulted  counsel, 
laid  before*  him  all  the  correspondence  and  the  conti-act,  and 
subsequently  procured  Bruflf's  arrest.     Plaintiflf  was  acquitted. 

The  court  admitted  under  objection  and  exception  the  above 
letter.  [1] 

The  court  charged  in  part  as  follows : 

[It  seems  quite  clear,  if  the  present  plaintiflf's  (Mr.  Bruflf's) 
story  be  correct  and  accurate  and  truthful,  that  there  was  no 
probable  cause  existing  for  his  arrest.  According  to  his  tes- 
timony, and  you  may  think  it  is  coiToborated  by  the  letters  and 
other  documentary  evidence,  the  relation  between  Mr.  Bruflf 
and  Mr.  Kendrick  was  that  simply  of  debtor  and  creditor,  and 
it  is  against  the  policy  of  the  law  of  Pennsylvania  that  criminal 
process  should  be  used  to  collect  a  civil  debt.  If,  however, 
you  believe  the  testimony  of  the  defendant  and  his  witnesses, 
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the  relation  between  Mr.  Bruff  and  Mr.  Kendrick,  Jr.,  was  not 
that  of  debtor  and  creditor,  but  that  of  agent  and  principal, 
and  if  Mr.  Bruff,  as  Kendrick  says  he  did,  collected  an  amount 
of  money  from  Mr.  Lentz  which  was  due  to  him,  Kendrick,  and 
appropriated  it  to  his  own  use,  then  there  might  have  been 
probable  cause  for  the  prosecution  which  was  instituted,  and 
that  would  largely  depend  upon  the  somewhat  involved  ques- 
tion of  whether  Bruff  feloniously  appropriated  the  money  of 
Kendrick  to  his  own  use.]  [2] 

Verdict  and  judgment  for  plaintiff  for  9500.  John  R.  Ken- 
drick, Jr.,  appealed. 

Errors  cissigned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (2)  above  instructions,  quoting  them. 

H.  B.  Oillj  with  him  John  B.  Read^  Silas  W.  Pettit  and 
LouIb  B.  Runk^  for  appellant. — The  question  of  the.  presence 
or  absence  of  probable  cause  does  not  depend  upon  the  guilt 
or  innocence  of  the  accused,  or  upon  the  fact  whether  or  not 
a  crime  has  been  committed.  .  .  .  Want  of  probable  cause  and 
malice  was  the  issue  in  the  cause  and  it  makes  no  difference 
as  to  the  innocence  of  the  accused :  Lytton  v.  Baird,  96  Ind. 
349 ;  Hays  v.  Blizzard,  30  Ind.  459 ;  Mitchell  v.  Logan,  172 
Pa.  349 ;  Fry  v.  Wolf,  8  Pa.  Superior  Ct.  468. 

Charles  H.  Edmunds^  with  him  Charles  L.  SmytK^  for  appel- 
lee.— The  defendant's  mere  belief  is  not  the  test,  but  the  test 
is  whether  circumstances  exist  which  would  warrant  another 
person,  a  cautious  man,  in  a  belief  of  probable  cause.  No  such 
circumstances  exist  in  this  case.  No  cautious  man  fully  in- 
formed, even  as  to  the  defendant's  letter  of  May  7, 1897,  could 
construe  the  transaction  other  than  that  of  a  mere  debt :  Hitter 
V.  Ewing,  174  Pa.  341. 

Opinion  by  W.  D.  Pobtee,  J.,  November  19, 1902 : 
This  is  an  action  of  trespass  to  recover  damages  for  an  al- 
leged malicious  prosecution.  The  information  in  which  the 
criminal  prosecution  had  its  inception  was  not  drawn  with  tech- 
nical skill  but  it  charged  the  defendant  with  the  fraudulent 
embezzlement  of  a  sum  of  money  which  he  had  been  authorized 
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to  collect  for  the  prosecutor.  The  defendant  waived  a  hear- 
ing and  gave  bail  for  court.  The  indictment,  which  was  re- 
turned a  true  bill  by  the  grand  jury,  contained  two  counts  :  the 
first  was  drawn  under  section  108  of  the  Act  of  March  31, 1860, 
P.  L.  409,  and  charged  the  defendant,  the  plaintiff  in  the  pres- 
ent action,  with  having,  as  a  bailee  of  certain  property  of  the 
prosecutor,  fraudulently  taken  and  converted  the  same  to  his 
own  use ;  the  second  count  was  drawn  under  section  107  of 
the  same  statute  and  charged  that  he  had  while  in  the  employ 
of  the  prosecutor,  as  a  clerk  and  servant,  and  by  virtue  of  said 
employment  received  and  taken  into  his  custody  for  and  in  the 
name  and  on  account  of  the  prosecutor  certain  money  and  had 
fraudulently  embezzled  the  same.  There  was  a  trial  upon  this 
indictment  and  a  verdict  of  not  guilty.  The  relation  which 
the  parties  bore  to  each  other,  whether  bailor  and  bailee,  em- 
ployer and  servant,  or  ordinary  debtor  and  creditor,  was  a  vital 
element  in  determining  the  guilt  or  innocence  of  the  defendant 
in  the  criminal  proceeding  and  was  material  to  be  considered  in 
the  inquiry  as  to  probable  cause  for  that  prosecution.  The 
evidence  which  is  the  subject  of  the  first  specification  of  error 
had  a  direct  bearing  upon  that  question  and  there  was  no  error 
in  the  admission  thereof  by  the  learned  judge  of  the  court  be- 
low. 

The  learned  judge  in  charging  the  jury  correctly  stated  the 
legal  principles  generally  involved  in  actions  for  malicious  prose- 
cution. When  he  came  to  instruct  them  as  to  the  application 
of  those  principles  to  the  evidence  in  this  case,  he  used  the  lan- 
guage which  is  the  subject  of  the  second  specification  of  error. 
That  part  of  the  instruction  in  which  the  jury  were  told  that 
if  they  believed  the  testimony  of  Bruff  the  relation  between  the 
parties  was  that  of  debtor  and  creditor  and  no  probable  cause 
existed  for  the  prosecution,  would  have  been  correct  if  Kendrick 
had  been  cognizant  of  the  facts.  But  the  original  arrangement 
between  the  parties  had  been  made  by  Hibbard,  who  was  at  that 
time  a  partner  of  Kendrick,  and  if  Hibbard  had  made  an  in- 
correct report  of  the  matter  to  Kendrick  and  the  latter  had  be- 
lieved that  report  to  be  true  and  in  good  faith  acted  upon  it,  he 
was  entitled  to  have  that  fact  considered  in  determining  whether 
there  was  probable  cause  for  the  prosecution.  Probable  cause 
does  not  depend  upon  the  guilt  or  innocence  of  the  plaintifiE, 
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but  upon  appearances  deduced  from  facts  known  to  the  defend- 
ant and  information  received  by  him,  and  properly  investigated, 
of  a  character  to  produce  in  the  mind  of  a  reasonably  prudent 
and  cautious  person  the  honest  belief  tliat  the  crime  charged 
had  been  committed :  Mitchell  v.  Logan,  172  Pa.  849. 

The  alternative  instruction,  as  to  the  result  in  case  the  jury 
believed  the  testimony  of  the  defendant  and  his  witnesses,  was 
clearly  erroneous.  The  learned  judge  said :  "  If,  however,  you 
believe  the  testimony  of  the  defendant  and  his  witnesses,  the 
relation  between  Mr.  Bruff  and  Mr.  Kendrick  was  not  that  of 
debtor  and  creditor,  but  that  of  agent  and  principal,  and  if  Mr. 
Bruff,  as  Kendrick  says  he  did,  collected  an  amount  of  money 
from  Mr.  Lentz  which  was  due  to  him  (Kendrick)  and  appro- 
priated it  to  his  own  use,  then  there  might  have  been  probable 
cause  for  the  prosecution  which  was  instituted,  and  that  would 
largely  depend  upon  the  somewhat  involved  question  of  whether 
Bruff  feloniously  appropriated  the  money  of  Kendrick  to  his 
own  use."  The  juiy  must  have  understood  from  this  that  even 
if  Bruff  was  in  the  employ  of  Kendrick  and  did  by  virtue  of 
that  employment  receive  the  money  due  to  Kendrick  and  did 
convert  it  to  his  own  use,  these  things  would  not  constitute 
probable  cause  for  the  prosecution  unless  the  appropriation  had 
been  felonious.  This  was  to  requii*e  of  the  defendant  proof 
that  the  phuntiff  was  actually  guilty  of  the  offense  of  which  he 
had  been  charged.  No  light  was  given  to  the  jury,  in  connec- 
tion with  this  instruction,  as  to  the  distinction  which  was  in 
the  mind  of  the  court  between  the  conversion  of  the  money  of 
an  employer  to  his  own  use  by  a  servant,  and  a  felonious  ap- 
propriation. The  act  of  March  81,  1860,  sec.  107,  makes  it  a 
crime  for  a  clerk,  servant,  or  other  person  in  the  employ  of  an- 
other to  **  fraudulently  embezzle"  any  chattel,  money  or  other 
valuable  security  which  he  has  received  or  taken  into  his  pos- 
session for  or  in  the  name,  or  on  account  of  his  master  or  em- 
ployer ;  these  are  the  elements  of  the  crime  ;  the  legal  result  of 
the  existence  of  these  elements  is  specificially  declared  by  the 
statute,  '^  every  such  offender  shall  be  deemed  to  have  feloni- 
ously stolen  the  same  from  his  master  or  employer."  The 
^^  fraudulent  embezzlement"  is  complete  when  the  servant  in- 
tentionally converts  or  appropriates  the  property  of  his  employer 
to  his  own  use.    The  voluntary  act  of  a  man  is  intentional,  and 
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any  voluntary  conversion  of  the  money  of  a  master  by  a  servant 
to  his  own  use  is  presumed  to  be  fraudulent.  When  the  facts 
established  by  the  evidence  do  not  in  themselves  constitute  the 
offense,  as  the  mere  failure  by  a  servant  to  pay  over  the  money 
at  a  particular  time  where  the  charge  is  embezzlement,  or  the 
offense  is  a  continuing  one  and  may  not  be  established  by  proof 
of  one  injurious  act,  as  in  an  indictment  for  nuisance,  the  hon- 
est belief  of  the  prosecutor,  based  upon  reasonable  grounds, 
may  become  involved  in  the  consideration  of  the  existence  of 
probable  cause,  and  the  existence  of  that  belief  is  a  fact  for 
the  jury :  Hitter  v.  Ewmg,  174  Pa.  341 ;  Fry  v.  Wolf,  8  Pa. 
Superior  Ct.  468.  Whether  certain  facts  constitute  probable 
cause  must  be  determined  by  the  court ;  but  whether  such  al- 
leged facts  exist  is  for  the  jury  to  find.  Where  the  facts  are 
in  controversy  the  subject  must  be  submitted  to  the  jury,  in 
which  event  it  is  the  duty  of  the  court  to  instruct  them  what 
facts  will  constitute  probable  cause,  and  submit  to  them  only 
the  question  of  such  facts.  If  the  admitted  facts  amount  to 
probable  cause,  the  court  should  direct  a  vei-dict  for  the  defend- 
ant: McCarthy  V.  DeArmit,  99  Pa.  64;  Brobst  v.  Ruff,  100 
Pa.  91 ;  Walbridge  v.  Pruden,  102  Pa.  1 ;  Beihofer  v.  Loeffert, 
159  Pa.  374.  When  a  prosecutor  establishes  that  the  accused 
was  his  servant,  that  by  virtue  of  the  employment  he  had  re- 
ceived money  belonging  to  his  employer  and  had  converted  the 
same  to  his  own  use,  such  evidence  not  only  establishes  prob- 
able cause  for  the  prosecution  but  would  in  the  criminal  pro- 
ceeding make  out  a  prima  facie  case  against  the  accused,  and 
in  the  absence  of  explanation  would  be  sufficient  to  sustain  a 
conviction.  The  instruction  of  the  court  below  that  even  if 
these  facts  were  established  by  evidence  they  did  not  constitute 
probable  cause  was  erroneous  :  Mitchell  v.  Logan,  supra.  The 
second  assignment  of  error  is  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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Daniel,  Appellant^  v.  Lance. 

Partnership — Evidence  of  partnership — Burden  of  proof. 
One  who  holds  himself  out  as  a  partner,  on  the  faith  of  which  others 
trust  or  enter  into  a  conti'act  with  the  firm,  is  responsible,  although  not  a 
partner. 

In  an  action  on  a  promissory  note  signed  with  a  partnership  name,  it 
appeared  that  only  one  of  several  defendants  was  served.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  dejfendant  seized  had  represented 
that  he  was  a  member  of  the  firm,  and  had  induced  plaintiff  to  extend  the 
credit,  and  that  after  the  plaintiff  had  parted  with  his  propcity  and  had 
brought  an  action  to  recover  the  value  thereof,  the  defendant  served  filed 
an  affidavit  denying  that  he  was  a  member  of  the  firm.  EM^  that  it  was 
error  to  enter  a  nonsuit. 

Argued  Oct.  10,  1902.  Appeal,  No.  61,  Oct  T.,  1902,  by 
plaintifif,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1899, 
No.  83,  refusing  to  take  off  nonsuit  in  case  of  Charles  A. 
Daniel  v.  Charles  D.  Lance  etal.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Reversed. 

Assumpsit  on  a  promissory  note.     Before  Wiltbank,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
The  court  entered  a  compulsory  nonsuit  which  it  subsequently 
refused  to  take  off. 

Error  astigned  was  the  order  of  the  court. 

James  Collins  Jones^  for  appellant. — If  it  is  to  be  inferred 
from  the  supplemental  affidavit  of  defense  that  Charles  D. 
Lance  swears  that  he  was  not  a  partner  in  the  firm  of  Lance 
Sons,  he,  nevertheless,  does  not  say  that  he  did  not  hold  himself 
out  as  such  to  the  plaintiff,  and  this  is  what  the  plaintiff  tes- 
tified he  did.  There  is,  therefore,  no  conflict  between  the  plain- 
tiff^s  testimony  and  the  written  declaration  of  the  defendant 
contained  in  the  supplemental  affidavit  of  defense. 

It  is  true  as  a  general  rule  that  a  party  cannot  be  permitted 
to  impeach  the  veracity  of  his  own  witness,  yet  he  may  disprove 
the  facts  to  which  his  witness  has  testified :  Conyngham  v. 
Erie  Electric  Motor  Co.,  15  Pa.  Superior  Ct.  573 ;  Lansdale 
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Trust  &  Safe  Deposit  Co.  v.  Smith,  19  Pa.  Superior  Ct.  236 ; 
Dodge  V.  Dickson  Mfg.  Co.,  113  Fed.  Repr.  218. 

It  is  a  most  extraordinary  proposition  that  the  rights  of  ab- 
sent defendants,  who,  of  course,  cannot  be  bound  by  the  judg- 
ment, should  be  considered  in  determining  the  character  of  the 
evidence  competent  to  charge  the  defendant  in  court. 

This  proposition  is  entirely  without  authority  to  support  it 
and  there  is  a  great  deal  of  authority  against  it:  Edwards  v. 
Tracy,  62  Pa.  374 ;  Taylor  v.  Henderson,  17  S.  &  R.  453  ;  Len- 
hart  V.  Allen,  32  Pa.  312 ;  Crossgrove  v.  Himmelrich,  54  Pa. 
203;  Hutchinson  v.  Ledlie,  36  Pa.  112. 

If  the  person  against  whom  the  judgment  is  entered  is  not  in 
fact  a  member  of  the  firm  or  the  debt  is  not  a  firm  debt,  the 
real  partners  or  the  other  partners,  as  the  case  may  be,  must 
get  their  relief  and  protect  their  interests  in  the  partnership 
assets  by  getting  a  rule  in  the  proceedings  in  which  the  execu- 
tion is  issued,  to  show  cause  why  the  judgment  should  not  be 
opened  and  the  execution  set  aside  as  to  the  partnership  assets : 
Hutchinson  v.  Ledlie,  36  Pa.  112. 

David  0.  Harrington^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  November  19,  1902 : 
This  action  was  brought  to  recover  the  amount  of  two  promis- 
sory notes  made  by  Lance  Sons.  The  only  defendant  served 
was  Charles  D.  Lance,  and  against  him  alone  was  the  issue  tried. 
The  plaintiff  testified  that  the  business,  out  of  which  the  in- 
debtedness arose,  was  transacted  between  himself  and  Charles  D. 
Lance,  who  had  represented  that  there  was  a  firm  doing  business 
under  the  style  of  Lance  Sons,  of  which  he,  Charles  D.  Lance,  was 
a  member ;  and  that  the  notes  in  suit  had  been  delivered  to  him 
by  the  said  Charles  D.  Lance.  He  then  offered  evidence  which, 
if  believed,  established  that  there  was  a  definite  amount  due 
and  owing  upon  the  notes.  This  evidence  was  sufficient  to 
sustain  a  verdict  and  judgment  against  Charles  D.  Lance ;  and 
there  being  no  pretense  that  the  firm  had  complied  with  the 
provisions  of  the  13th  section  of  the  Act  of  April  14,  1851, 
P.  L.  612,  the  defendant  was  not  in  position  to  take  advantage 
of  any  misnomer,  "  or  the  omission  of  the  name  of  any  member 
of  the  partnership,  or  the  inclusion  of  the  names  of  persons  not 
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members  of  said  partnership:"  Tilli  v.  Vandegrift,  18  Pa. 
Superior  Ct.  485.  The  plaintiff  then  offered  the  supplemental 
aflSdavit  of  defense  filed  by  Charles  D.  Lance,  which  inferentially 
denied  that  he  was  a  member  of  the  partnership ;  and  stated 
"  that  at  the  date  of  the  giving  of  the  notes  upon  which  this 
suit  was  brought,  tliere  was  a  firm  of  Lance  Sons,  composed  of 
Walter  W.  Lance  and  Joseph  P.  Lance,  trading  as  Lance  Sons." 
The  purpose  of  offering  this  affidavit  is  not  apparent,  for  the 
declaration  of  Charles  D.  Lance,  made  in  the  absence  of  those 
sought  to  be  charged  by  it,  was  not  competent  evidence  of  the 
liability  of  Walter  W.  Lance  and  Joseph  P.  Lance.  The 
learned  judge  of  the  court  below  was  of  the  opinion  that  it  was 
incumbent  upon  the  plaintiff  to  prove  a  joint  liability  of  all  the 
defendants  named  as  partners,  and  that  as  the  testimony  of  the 
plaintiff  discredited  a  part  of  the  affidavit  which  was  offered  for 
the  purpose  of  showing  such  joint  liability,  the  effect  was  to  en- 
tii^ely  destroy  its  value  as  evidence.  This  conclusion  led  the 
court  below  to  enter  a  judgment  of  nonsuit,  which  it  subse- 
quently refused  to  take  off.  We  cannot  agfree  to  the  conclu- 
sion of  the  court  below  that  the  burden  was  upon  the  plaintiff 
to  establish  the  joint  liability  of  all  the  persons  named  as  part- 
ners. To  do  this  would  be  to  strike  down  the  wise  provisions 
of  the  act  of  1851. 

Let  it  be  assumed,  however,  that  the  plaintiff  was  required 
to  show  a  joint  liability  of  all  the  pei-sons  named  as  partneiB. 
The  testimony  of  the  plaintiff  and  his  witnesses  would  be  that 
Charles  D.  Lance,  at  the  time  the  plaintiff  parted  with  his 
property,  had  represented  that  he  was  a  member  of  the  firm  of 
Lance  Sons.  This  representation  alone  was  sufficient  to  charge 
Charles  D.  Lance  as  a  partner  as  between  him  and  the  person 
to  whom  the  representation  was  made  and  who  acted  upon  it. 
His  liability  was  not  dependent  upon  the  truth  or  falsity  of  his 
representation.  The  question  upon  which  the  jury  would  have 
been  called  to  pass  was  whether  he  made  the  representation. 
"One  who  holds  himself  out  as-  a  partner,  on  the  faith  of 
which  others  trust  or  enter  into  a  contract  with  the  firm, 
is  responsible,  although  not  a  partner :  "  Kirk  v.  Hartman  & 
Co.,  63  Pa.  97.  The  affidavit  of  Charles  D.  Lance  was  com- 
petent evidence  as  against  him.  It  did  not  allege  that  he  had 
not  represented  himself  to  be  a  partner;  if  it  had  done  so. 
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tlie  effect  would  not  have  been  fatal  to  the  plaintiff's  right  to 
recover  and  the  case  would  still  have  been  for  the  jury:  Conyng- 
ham  V.  Erie  Electric  Motor  Company,  15  Pa.  Superior  Ct  578 ; 
Lansdale  Trust  and  Safe  Deposit  Company  v.  Smith,  19  Pa. 
Superior  Ct.  285.  When  the  court  below  entered  the  judgment 
of  nonsuit,  the  evidence,  if  believed,  established  these  facts : 
Lance  Sons  were  indebted  to  the  plaintiff ;  Charles  D.  Lance 
had  represented  that  he  was  a  member  of  the  firm  of  Lance  Sons 
and  had  induced  the  plaintiff  to  extend  the  credit,  and,  after  the 
plaintiff  had  parted  with  his  property  and  had  brought  an  action 
to  recover  the  value  thereof,  Charles  D.  Lance  filed  an  affidavit 
denying  that  he  was  a  member  of  the  firm.  These  facts  being 
accepted  as  established,  the  plaintiff  was  entitled  to  recover 
and  the  learned  court  below  was  in  error  in  refusing  to  take  off 
the  judgment  of  nonsuit. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
swarded. 


Loughlin,  Appellant,  v.  Carey. 

Landlord  and  tenant — Covenant  on  the  part  of  tenant  for  repairs — Meas- 
ure of  damages. 

Where  a  tenant  covenants  to  make  repairs  and  improvements  and  to 
complete  certain  work  mentioned,  and  he  fails  to  perform  his  covenant, 
and  in  consequence  the  building  falls  into  a  dilapidated  and  untenantable 
condition,  and  the  landlord  is  compelled  by  the  building  inspectors  to  put 
the  building  in  proper  condition,  the  landlord  is  entitled  to  I'ecover  from 
the  tenant  the  cost  of  repaidng  the  injury  resulting  from  the  nonper- 
formance of  the  covenant,  and,  in  addition,  the  rental  value  of  the  building 
during  the  period  occupied  in  making  repairs. 

Argued  Oct.  19,  1902.  Appeal,  No.  28,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Sept.  T.,  1897,  on  ver- 
dict for  plaintiff  in  case  of  Henr)'  C.  Loughlin,  Trustee  of  Sarah 
Kopp,  Deceased,  v.  Lawrence  J.  Carey.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed. 

Assumpsit  for  rent  and  for  damages  for  breach  of  covenant 
of  a  lease.     Before  Br^gy,  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  %36.00.     Plaintiff  ap- 
pealed. 

Error  assifftied  was  in  directing  the  jury  to  return  a  verdict 
for  the  amount  of  water  rent  only. 

H.  Sunn  Hanson^  for  appellant 

Edward  W.  Kuhlemeier  and  Samuel  P.  TuUy  for  appellee. 

Opinion  by  W.  D.  Pobtee,  J.,  November  19, 1902 : 
The  plaintiff's  action  was  founded  upon  the  covenants  of  a 
written  lease.  His  claim  as  set  forth  in  the  statement  was 
composed  of  three  elements  :  (1)  Rent  for  the  premises  for  the 
period  of  five  months  at  the  rate  of  $50.00  per  month ;  (2)  water 
rent  assessed  against  the  premises  which  the  plaintiff  had  been 
compelled  to  pay,  and  (3)  the  cost  of  repairs  which  it  became 
necessary  for  the  plaintiff  to  make  because  of  the  failure  of  the 
lessee,  the  defendant,  to  perform  his  covenant  to  make  certain 
repairs  and  improvements  upon  the  premises.  The  plaintiff  in- 
troduced evidence  tending  to  establish  the  several  elements  of 
his  claim  and,  the  defendant  having  failed  to  offer  any  evidence 
in  contradiction,  the  court  gave  a  binding  instruction  in  favor 
of  the  defendant  except  as  to  the  claim  for  water  rent  This  in- 
struction is  now  assigned  for  error. 

The  term  created  by  the  lease  commenced  on  June  1, 1895, 
at  which  time  the  defendant  went  into  possession,  and  was  to 
continue  during  the  period  of  five  years.  On  March  1,  1897, 
the  parties  were  notified  by  the  bureau  of  building  inspection 
of  the  city  of  Philadelphia  that  the  building  was  unsafe  and 
dangerous ;  that  the  front  wall  on  Third  street  was  badly  de- 
flected, the  floor  joist  rotted  "  and  shored  in  cellar  very  dan- 
gerous." The  notice  required  the  parties  to  make  the  building 
safe  and  secure  or  take  it  down.  The  plaintiff  notified  the  de- 
fendant to  make  the  necessary  repairs,  which  the  latter  declined 
to  do  and  withdrew  from  the  building.  The  plaintiff  then  pro- 
cured a  contractor  to  take  down  and  replace  the  deflected  wall 
and  at  the  same  time  and  under  the  provisions  of  the  same  con- 
tract to  make  other  and  very  extensive  repairs  and  alterations. 
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The  performance  of  this  work  rendered  the  building  untenant- 
able while  it  was  being  done  and  resulted  in  the  loss  of  several 
months'  rent.  The  covenant  of  the  lease  upon  which  the  plain- 
tiff relied  was  in  these  words  :  ''  It  is  expressly  agreed  that  all 
repairs  and  improvements  shall  be  made  at  the  expense  of  the 
lessee,  including  the  completion  of  certain  work  now  pending 
in  the  cellar."  This  was,  as  to  the  work  then  in  progress,  more 
than  a  general  covenant  to  repair  and  improve ;  the  defendant 
expressly  covenanted  to  complete  the  work  then  pending  in  the 
cellar.  The  written  lease  was  silent  as  to  the  character  and 
extent  of  the  work  then  pending  in  the  cellar,  and  the  subject- 
matter  of  this  covenant  was  to  be  determined  upon  parol  evi- 
dence. If  the  defendant  failed  to  perform  this  covenant  he 
became  liable  to  the  plaintiff  for  any  injuiy  directly  resulting 
to  the  building  as  a  consequence  of  such  neglect.  The  plaintiff 
produced  evidence  which  if  believed  established  that  at  the 
time  the  lease  was  made,  McKinney,  who  was  then  the  tenant 
of  the  premises,  had  taken  out  certain  partitions  on  the  first 
floor  and  in  the  cellar  of  the  building  and  had  placed  temporary 
shoring  in  the  cellar  ;  McKinney  sold  out  to  Carey,  the  defend- 
ant, who  then  took  the  lease  upon  which  this  action  is  founded. 
When  McKinney  took  out  the  partition  on  the  first  floor  he 
put  in  an  iron  girder  at  the  top  of  that  story  to  sustain  the 
weight  of  the  partition  between  the  rooms  in  the  upper  stories. 
There  was  evidence  that  the  condition  of  this  work  was  discussed 
at  the  time  the  lease  was  executed,  and  that  it  was  then  under- 
stood and  agreed  between  them  that  the  completion  of  the  work 
then  pending  in  the  cellar  involved  the  putting  in  of  permanent 
and  substantial  shoring  instead  of  the  temporary  construction 
then  in  place  and  the  placing  of  an  iron  column  resting  on  this 
permanent  shoring  and  extending  to  the  top  of  the  first  floor 
so  as  to  support  the  iron  girder.  The  defendant  did  not  per- 
form this  covenant  and  suffered  the  temporary  and  insecure 
shoring  to  remain  in  the  cellar  and  the  iron  beam  or  girder  at 
the  top  of  the  first  floor  to  remain  without  any  column  to  sup- 
port it ;  this  caused  the  partition  wall  between  the  rooms  of  the 
upper  floors  to  settle,  and  pushed  out  the  east  wall  of  the  build- 
ing. It  thus  appears  that  the  dangerous  condition  into  which 
the  building  was  brought  resulted  from  the  failure  of  the  de- 
fendant to  keep  his  covenant.     The  public  authorities  having 
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lawfully  intervened  and  the  defendant  having  vacated  the 
premises  and  refused  to  remedy  the  condition  which  his  neglect 
had  caused,  the  plaintiff  had  a  right  to  enter,  repair  the  injury 
and  remove  the  menace  to  the  public.  The  measure  of  damages 
for  the  breach  of  this  covenant  would  be  the  cost  of  repairing 
the  injury  which  had  resulted  from  its  nonperformance  or 
negligent  performance  and,  in  addition,  the  I'ental  value  of  the 
building  during  the  period  occupied  in  making  the  repairs. 
The  learned  judge  of  the  court  below  was  clearly  right  in 
holding  that  the  amount  which  the  plaintiff  had  paid  to  his 
contractor  did  not  constitute  the  measure  of  damages  in  this 
case,  for  that  contract  involved  the  making  of  extensive  altera- 
tions in  the  building  which  had  no  relation  whatever  to  the  in- 
jury resulting  fronf  the  failure  of  the  defendant  to  perform  his 
covenant.  The  contention  of  the  plaintiff  that  he  was  entitled 
to  recover  more  than  the  law  allowed  could  not,  however,  operate 
to  defeat  his  right  to  recover  under  a  proper  measure  of  damages. 
The  case  was  for  the  jury  under  proper  instructions  by  the  court 
The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Child  V.  Teachers'  Annuity  and  Aid  Association  of  Phila- 
delphia, Appellant. 

Beneficial  association— Qtialifications  of  membership— Teachers-School 
teaching. 

The  constitution  of  a  beneficial  association  declared  that  the  purpose  of 
the  association  was  <*  to  furnish  pecuniary  aid  from  time  to  time  to  such 
of  its  members  as  shall  be  incapacitated  from  teaching  in  the  public 
schools  of  the  city  of  Philadelphia  by  reason  of  sickness  or  advanced 
age.^^  and  that  the  membership  should  be  confined  to  those  "in  the 
employ  of  the  board  of  public  education  of  the  city  of  Philadelphia,  or 
of  any  of  the  boards  of  directors  of  the  several  sections  of  said  district/' 
It  was  also  provided  that  **  all  women  who  have  completed  a  term  of 
school  service  of  thirty-five  yeai*s,  and  been  members  of  the  association 
for  two  years  ....  shall,  if  they  desire,  be  declared  to  be  annuitants, 
and  upon  such  action  by  the  board  of  trustees  shall  receive  an  an- 
nuity ....  The  said  terras  of  school  service  of  those  who  join  this  asso- 
ciation within  the  first  two  years  from  the  date  of  organization  may  have 
been  commenced  in  this  city  or  elsewhere ;  but  of  those  who  shall  join 
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after  the  said  two  years,  the  term  of  such  service  shall  have  been  com- 
menced in  the  public  schools  in  Philadelphia."  Held,  that  a  woman  who 
joined  the  association  within  two  years  from  its  organization,  and  had 
served  twenty  years  out  of  thiity-five  yeai*s  of  school  service  in  piivate 
schools  was  entitled  to  an  annuity,  and  if  she  has  established  this  fact, 
she  cannot  be  defeated  of  her  right  by  the  refusal  of  the  board  of  trustees 
to  grant  her  application,  on  the  theory  that  the  trustees  were  a  tribunal 
for  the  final  'adjudication  of  the  rights  of  the  parties. 

Argued  Oct.  17,  1902.  Appeal,  No.  121,  Oct.  T.,  1902,  by 
defendant,  from  order  of  0.  P.  No.  3,  Phila.  Co.,  Sept.  T., 
1901,  No.  1309,  making  absolute^a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Lizzie  N.  Child  v. 
Teachers'  Annuity  and  Aid  Association  of  Philadelphia.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady  and  W.  D.  Porter,  J  J. 
Affirmed. 

Assumpsit  to  recover  an  annuity. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  order  of  the  court  making  absolute  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Chester  N.  Farr^  Jr,^  with  him  Martin  H.  Stutzbacfi^  for  ap- 
pellant. 

Oeorge  R.  Van  Dusen^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  November  19, 1902 : 
The  questions  raised  by  the  affidavit  of  defense,  which  was 
b/  the  learned  court  below  held  to  be  insufficient,  involved  only 
the  consideration  of  certain  provisions  of  the  constitution  and 
by-laws  of  the  defendant  corporation.  The  plaintiff  was  en- 
titled to  recover  the  amount  for  which  the  judgment  was  en- 
tered, if  she  had,  as  a  teacher,  "  completed  a  term  of  school 
service  of  thirty-five  years,"  within  the  meaning  of  the  consti- 
tution of  the  association ;  unless  the  board  of  trustees  were, 
under  the  provisions  of  that  constitution  and  the  by-laws,  made 
the  final  tribunal  for  the  adjudication  of  that  right.  The  pro- 
visions of  the  constitution  and  by-laws  material  to  the  consid- 
eration of  this  case  are  as  follows  :  '*  Article  VIII.  Annuitants. 
Section  1.  All  women  who  shall  have  completed  a  term  of 
Vol.  XXI — 31 
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school  service  of  thirty-five  (35)  years  and  been  members  of 
this  association  for  three  (3)  years,  and  all  men  who  shall  have 
completed  a  term  of  such  service  of  forty  (40)  years  and  been 
members  of  tliis  association  for  three  (3)  years,  shall,  if  they 
desire,  be  declared  to  be  annuitants,  and  upon  such  action  by 
the  board  of  trustees  shall  receive  an  annuity,  as  provided  in 
Article  IX  of  this  constitution.  .  .  .  The  said  terms  of  school 
service  of  those  who  join  this  association  within  the  first  two  (2) 
years  from  the  date  of  organization,  may  have  been  commenced 
in  this  city  or  elsewhere;  but  of  those  who  shall  join  after  the 
said  two  (2)  years,  the  term  of  such  service  shall  have  been 
commenced  in  the  public  schools  of  Philadelphia.  Section  2. 
Application.  Any  member  desiring  to  be  placed  on  the  list  of 
annuitants  on  account  of  having  completed  the. required  term 
of  school  service  shall  make  application  in  writing  to  that  effect 
to  the  board  of  trustees,  who,  if  satisfied  that  all  requirements 
have  been  fully  complied  with,  shall  declare  such  applicants  to 
be  annuitants."  "By-Laws.  Section  4.  All  applications  for 
annuities  shall  be  referred  to  the  committee  on  annuities.  Im> 
mediately  after  such  reference  the  committee  shall  make  dili- 
gent inquiiy  as  to  the  eligibility  of  the  applicant  and  it  may 
require  the  said  applicant  to  furnish  the  necessary  proof  of  his 
or  her  eligibility.  It  shall  be  the  duty  of  the  committee  to 
report  to  the  board  as  soon  as  possible  all  the  facts  in  each 
case,  with  their  recommendations."  The  association  was  incor- 
porated on  December  20,  1890,  and  organized  on  February  20, 
1891.  The  plaintiff  became  a  member  of  the  organization  on 
April  11,  1891,  within  two  years  from  the  date  of  organization. 
When,  on  April  13, 1901,  she  made  her  written  application  to 
be  declared  an  annuitant,  she  had  been  a  member  of  the  associa- 
tion for  over  ten  years,  and  had  taught  continuously  in  the 
public  schools  of  Philadelphia  for  over  eleven  years.  She  had, 
as  a  teacher,  completed  a  term  of  school  service  of  over  thirty- 
five  years ;  but  such  service  had  been  commenced  and  continued 
for  almost  twenty  years  in  private  schools,  the  remainder  hav- 
ing been  devoted  to  service  in  the  public  schools.  The  first 
contention  of  the  appellant  is  that  the  time  spent  by  the  plain- 
tiff in  teaching  in  private  schools  must  not  be  considered  in 
computing  her  term  of  school  service  as  defined  by  the  consti- 
tution, the  allegation  being  that  she  is  only  entitled  to  credit 
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for  such  teaching  as  was  done  in  public  schools.  The  argument 
is  that  the  purpose  of  the  association,  as  declared  by  article  II 
of  the  constitution,  being  "  to  furnish  pecuniary  aid,  from  time 
to  time  to  such  of  its  members  as  shall  be  incapacitated  from 
teaching  in  the  public  schools  of  tlie  city  of  Philadelphia,  by  rea- 
son of  sickness  or  advanced  age/*  and  the  membership  being  con- 
fined to  those  **  in  the  employ  of  the  board  of  public  education  of 
the  first  school  district  of  Pennsylvania,  comprising  the  city  of 
Philadelphia,  or  of  any  of  the  boards  of  directors  of  the  several 
sections  of  said  district,"  the  inference  arises  that  the  words, 
**  school  service,"  wherever  used  in  the  constitution  of  the  or- 
ganization, were  intended  to  mean  public  school  service.  This 
argument,  if  carried  to  its  logical  conclusion,  would  lead  to  the 
inference  that  no  school  service  except  that  rendered  in  the 
public  schools  of  Philadelphia  could  be  considered  in  determin- 
ing whether  a  member  was  entitled  to  become  an  annuitant. 
There  might  be  foi*ce  in  this  argument,  if  the  constitution  left 
the  matter  to  mere  inference,  but  this  it  does  not  do.  Any 
teacher  in  the  public  schools  of  Philadelphia  was  eligible  to 
membership  under  the  provisions  of  article  III ;  and  any  mem- 
ber who,  at  the  time  he  or  she  became  incapacitated,  was  a  teacher 
in  said  schools,  came  within  the  purpose  of  the  association,  as 
declared  by  Article  II,  without  regard  to  the  term  of  service. 
Article  VIII  created  the  right  to  be  declared  an  annuitant  and 
fixed  the  conditions  upon  which  that  right  should  arise.  No 
person  could  become  an  annuitant  who  had  not  been  a  member 
of  the  association  for  three  years  ;  the  association  having  been 
organized  on  February  20, 1891,  some  member  might  have  be- 
come invested  with  this  right  on  February  20, 1894,  but  to  do 
so,  must  have  completed  a  period  of  school  service  commencing 
in  1859.  At  the  time  when  such  a  period  of  school  service 
must  have  had  its  beginning,  many  of  the  commonwealths  com- 
posing the  United  States  were  without  public  schools.  The 
organizers  of  this  association  evidently  recognized  the  import- 
ance of  securing  a  large  number  of  members  at  the  inception 
of  the  undertaking,  so  as  to  have  a  body  sufficiently  numerous 
to  come  wthin  the  operation  of  those  rules,  developed  by  gen- 
eral experience,  upon  which  annuity  tables  are  based.  In  order 
to  accomplish  this  result,  they  held  out  inducements  to  teachers 
to  join  the  organization  within  the  first  two  years  of  its  exist- 


Digitized  by  VjOOQIC 


484       CHILD  V.  ANNUITY  &  AID  ASSN.,  AppeUant. 

Opinion  of  the  Court.  [21  Pa.  Superior  Ct. 

ence.     A  definite  period  of  school  service  must  have  been  com- 
pleted by  all  persons,  without  regard  to  the  time  of  their  becom- 
ing members,  before  they  could  be  entitled  to  be  declared 
annuitants.     But  they  dijj  not  leave  to  inference  the  manner  in 
which  that  term  of  school  service  should  be  computed.     The 
rule,  hereinbefore  quoted  fixing  the  mode  for  the  computing 
of  the  term  of  school  service,  is  a  general  rule,  although  it  di- 
vides the  membei"s  into  two  distinct  classes.     It  applied  to  all 
persons  who  joined  the  association,  without  regard  to  the  time 
when  they  did  so,  but  the  rights  which  they  took  under  the  rule 
were  to  be  determined  as  of  the  time  when  they  became  mem- 
bers.    This  was  an  association  of  teachers,  familiar  with  the 
use  and  value  of  words,  and  we  must  presume  that  they  had  a 
purpose  in  what  they  said.     For  the  purpose  of  fixing  the  quali- 
fications of  annuitants,  they  divided  members  into  two  classes ; 
first,  those  who  became  members  during  the  first  two  years  of 
the  existence  of  the  organization,  and  second,  those  who  after- 
ward entered  the  corporation.     The  advantage  given  to  those 
in  the  first  class  was  entirely  confined  to  the  character  of  their 
previous  service  as  teachers  and  the  place  where  that  service 
had  been  rendered,  they  were  required  to  be  able  to  show  the 
same  term  of  service,  but  not  in  the  same  class  of  schools. 
When  we  consider  the  object  to  be  attained  by  this  provision, 
it  is  manifest  that  had  the  organizers  of  this  association  said 
that  those  within  this  class  should  be  able  to  show  a  term  of 
school  service  commencing  in  the  public  schools,  they  would 
have  withdrawn  from  that  large  class  of  teachers  whose  school 
service  had  been  commenced  in  the  private  schools  of  the  city 
of  Philadelphia,  any  inducements  to  early  membership  in  the 
association,  and  thus  defeated  the  purpose  of  the  creation  of 
the  class.     The  association  could  have  no  cause  to  discriminate 
in  favor  of  citizens  of  other  states,  as  against  teachers  who  had 
commenced  their  terms  of  service  in  the  private  schools  of 
Philadelphia.     When  applied  to  teachers  whose  term  of  school 
service  commenced  outside  of  Philadelphia,  this  provision  is 
without  limitation  as  to  the  locality  where  that  service  was 
performed.     A  member,  who  in  1894,  desired  to  be  declared  an 
annuitant,  and  possessing  the  other  qualifications,  might  have 
shown  a  term  of  school  service,  beginning  in  1859,  in  one  of 
our  sister  states,  which  did  not  at  that  time  have  a  public  school 
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system.  There  can  be  no  doubt  that  this  would  have  answered 
the  requirements  of  the  rule  which  this  association  had  made 
its  law.  The  language  employed  in  this  rule,  school  service 
which  '*  may  have  been  commenced  in  this  city  or  elsewhere/' 
is  broad  enough  to  embrace  what  we  understand  by  the  term 
**  teaching  school,"  in  whatever  part  of  the  world  the  teaching 
may  have  been  done,  without  regard  to  whether  the  employment 
was  by  the  government  or  by  private  individuals.  That  those 
who  framed  this  rule  thoroughly  understood  what  they  were 
about,  is  shown  by  the  fact  that  when  they  came  to  define  the 
qualifications  of  the  second  class  of  annuitants,  they  limited 
the  service  to  be  computed,  not  merely  to  the  schools  of  Phila- 
delphia but  to  "  the  public  schools  of  Philadelphia."  We  are 
of  opinion  that  the  term  of  "  school' service,"  which  it  is  ad- 
mitted this  plaintiff  had  completed,  met  all  the  requirements  of 
this  rule. 

The  contention  that  the  provisions  of  the  constitution  and 
by-laws  make  the  board  of  trustees  a  tribunal  for  the  final  ad- 
judication of  the  rights  of  these  parties,  is  without  foundation. 
The  right  to  be  an  annuitant  is  not  made  dependent  upon  tlie 
discretion  of  the  board  of  trustees.  Members,  who  have  com- 
pleted the  required  periods  of  school  service  and  membership 
in  the  association,  "  shall,  if  they  desire,  be  declared  to  be  an- 
nuitants." The  manner  in  which  the 'desire  shall  be  evidenced 
by  making  "  application  in  writing  to  that  effect  to  the  board  of 
trustees,"  is  prescribed  by  the  constitution  and  must  be  complied 
with.  When  that  is  done,  the  routine  of  duty  devolving  upon 
the  officers  of  the  association,  under  the  provisions  of  the  con- 
stitution and  by-laws,  is  simply  the  means  which  the  associa- 
tion has  adopted  for  discharging  its  obligation.  The  applicant 
may  be  required  to  furnish  evidence  to  the  committee  on  an- 
nuities. It  is  the  duty  of  the  committee  to  report  the  facts  to 
the  board  of  trustees  ;  if  the  board  of  trustees  are  satisfied,  it 
becomes  their  duty  to  declare  the  applicant  to  be  an  annuitant. 
The  executive  officers  of  the  association  would  not,  as  between 
them  and  the  organization,  be  justified  in  making  payments  on 
an  annuity  until  the  board  of  trustees  had  acted.  The  con- 
stitution and  by-laws  of  this  association  did  not  provide  that  a 
member  should  teach  in  a  manner  satisfactory  to  the  board  of 
trustees  of  the  association,  for  a  period  of  thirty-five  years,  nor 
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did  they  provide  any  tribunal  for  the  adjudication  of  questions 
of  law  or  fact  in  controversy  between  the  association  and  its 
members.  The  refusal  of  the  board  of  trustees  to  declare  a 
member  an  annuitant,  can  no  more  have  the  effect  to  defeat 
the  right  to  the  annuity,  than  can  the  refusal  of  a  city  control- 
ler to  certify  a  warrant  avail  to  relieve  the  city  from  liability 
to  pay  a  valid  claim  for  which  the  warrant  issues. 
The  judgment  is  affirmed. 


Wible  V.  Philadelphia,  Appellant. 

Negligence— Municipaliiies — Defective  sidewalk. 

In  an  action  to  recovei*  damages  for  pci*sunal  injunes  to  a  child  from 
falling  at  a  depressed  place  in  a  sidewalk,  the  case  is  for  the  jury,  where 
defendants  Witnesses  testify  that  the  bricks  were  simply  depressed,  while 
plaintiff's  witnesses  testify  that  they  were  entirely  removed,  and  the  testi- 
mony is  conflicting  as  to  the  depth  of  the  hole,  varying  from  three  quarters 
of  an  inch  to  nine  inches. 

Argued  Oct.  22,  1902.  Appeal,  No.  12,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  March  T., 
1900,  No.  846,  on  verdict  for  plaintiff  in  case  of  George  W. 
Wible,  Florence  E.  Wible,  by  her  father,  the  said  George  W. 
Wible,  V.  Philadelphia.  Before  Rice,  P.  J.,  Beaveb,  Orladt, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.    AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries  to  a  child. 
Before  McMichael,  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  $1,500  in  favor  of  Florence  G. 
Wible,  and  $500  in  favor  of  George  W.  Wible. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

Chester  K  Farr,  Jr.^  assistant  city  solicitor,  with  him  John 
i.  Einsey,  city  solicitor,  for  appellant. 
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Eugene  Raymond^  for  appellee. 

Opinion  by  Beaver,  J.,  November  19, 1902. 

This  case  presents  a  single  and  very  simple  question,  would 
the  court  have  been  justified  in  saying,  as  it  was  asked  to  say, 
"  That,  under  all  the  evidence,  the  verdict  should  be  for  the 
defendant?"  or,  in  other  words,  could  it  say,  as  a  question  of 
law,  based  upon  undisputed  evidence,  that  defendant  was  not 
guilty  of  negligence  ?  The  question  is  essentially  one  of  fact, 
concerning  which  there  was  contradictory  testimony  but  really 
very  little  of  actual  dispute.  The  testimony  on  the  one  side 
was  positive,  on  the  other  it  was  for  the  most  part  negative. 
Three  witnesses  had  noticed  the  defect  before  the  accident ;  one 
of  them  had  stumbled  over  the  projection  in  the  pavement ;  ten 
had  not  noticed  it.  The  depression,  as  claimed  by  the  appel- 
lant— the  hole,  as  described  and  testified  to  by  appellee's  wit- 
nesses—was unquestionably  at  the  point  where  the  child  was 
injured.  Was  it  three  quarters  of  an  inch,  as  claimed  by  the 
appellant,  or  nine  inches  deep,  as  testified  to  by  one  of  the 
plaintiff's  witnesses,  the  depth  based,  as  he  alleged,  upon  actual 
measurement  ?  Were  the  bricks  of  the  pavement  simply  de- 
pressed, as  claimed  by  the  appellant's  witnesses,  or  entirely  re- 
moved, as  testified  by  those  of  the  appellee  ?  These  are,  of 
course,  pure  questions  of  fact.  It  is  diflBcult  to  reconcile  the 
conflicting  statements.  If  reconciled,  it  must  be  done  by  the 
jury.  If  not,  they  are  to  determine  to  what  extent  the  various 
witnesses  are  to  be  believed. 

Whilst  it  is  true  that  the  mere  fact  of  the  accident  was  not 
in  itself  proof  of  the  negligence  of  the  defendant  and  also  true 
that  a  municipality  is  not  an  insurer  against  accidents  on  the 
streets  and  sidewalks  which  it  is  bound  to  maintain  in  good 
order,  it  is,  nevertheless,  true  that  there  was  such  a  condition 
of  affairs  here,  if  the  plaintiff's  witnesses  were  believed,  as 
carried  with  it  constructive  notice  of  the  defect  in  the  sidewalk 
to  the  municipality. 

There  is  no  dispute  as  to  the  law.  The  general  principles 
are  assented  to  by  both  sides.  If  the  witnesses  of  the  plaintiff 
were  to  be  believed,  there  was  such  a  condition  of  affairs  on  the 
sidewalk  at  the  comer  of  Sep  viva  and  Fletcher  streets  as  should 
have  attracted  the  attention  of  the  city  authorities  and  the 
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court  would  not  have  been  justified  in  taking  the  case  from  the 
jury,  whose  province  it  was  to  determine  whether  or  not  the 
plaintiffs  witnesses  were  to  be  believed. 

Upon  a  careful  reading  of  the  entire  testimony,  we  think  the 
court  was  justified  in  submitting  the  case  to  the  jury  and  there 
is  no  fault  found  as  to  the  manner  in  which  this  was  done. 
Judgment  affirmed. 


Rieder,  Appellant,  v.  Rieder. 

Divorce—Counsel  fee  and  expenses—Order  for  payment  after  judgment. 

Where  in  a  divorce  proceeding  the  court  grants  a  rule  for  an  oi-der  for 
additional  counsel  fee  and  expenses  on  the  same  day  that  judgment  is  en- 
tered, the  couit  has  power  subsequently  to  order  the  payment  of  the  addi- 
tional counsel  fee  and  expenses,  notwithstanding  the  fact  that  judgment 
had  been  entered. 

Argued  Oct.  22, 1902.  Appeal,  No.  184,  Oct.  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Sept.  T.,  1900, 
No.  6,  directing  payment  of  counsel  fee  and  expenses  in  case 
of  Lewis  Rieder  v.  Mary  B.  Rieder.  Before  Rice,  P.  J., 
Bbaveb,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
'Affirmed. 

Libel  for  divorce. 

Rule  for  an  order  for  additional  counsel  fee  and  expenses. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  the  order  ordering  payment  of  additional 
counsel  fee  and  expenses. 

S.  Morru  WcUriy  for  appellant. — From  the  date  of  the  judgment 
in  divorce,  neither  party  has  any  claim  upon  the  other  except 
such  as  has  been  given  in  the  judgment  itself:  Brown  on 
Divorce,  306 ;  Wagner  v.  Wagner,  34  Minn.  441  (26  N.  W. 
Repr.  450)  ;  Bay's  App.,  6  Atl.  Repr.  40 ;  Beadleston  v.  Beadle- 
ston,  9  Civil  Proc.  Rep.  (N.  Y.)  440 ;  Winton  v.  Winton,  81 
Hun  (N.  Y.),  290;  Maher  v.  Maher,  21  Pa.  C.  C.  R.  662; 
Tiiomton  v.  Thornton,  47  Pitts.  Legal  Jour.  Ill ;  Groves's 
App.,  68  Pa.  143 ;  Herr  v.  Herr,  17  Lane.  Law  Rev.  211. 
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An  application,  pendente  lite,  for  counsel  fees,  etc.,  to  enable 
the  wife  to  maintain  or  defend  her  suit  is  proper  and  within 
the  power  of  the  court  to  grant.  After  such  a  proper  allow- 
ance has  been  made  and  the  case  tried  and  judgment  entered, 
there  is  no  reason  and  no  necessity  for  such  an  order :  Blake 
V.  Blake,  70  Wis.  238  (36  N.  W.  Repr.  661). 

Eugene  Raymond^  for  appellee. — That  the  court  not  only  had 
the  authority,  but  that  it  was  its  duty  to  make  a  proper  allow- 
ance, and  that  such  action  is  not  reviewable,  is  sustained  by 
the  following  decisions  on  the  subject :  Breinig  v.  Breinig,  26 
Pa.  161 ;  Waldron  v.  Waldron,  56  Pa.  231 ;  Powera's  App., 
120  Pa-  320. 

Per  Cubiam,  November  19,  1902 : 

On  June  4,  1902,  a  rule  for  an  order  for  additional  counsel 
fee  and  expenses  incurred  by  the  respondent  was  gi-anted.  An 
answer  was  filed  by  the  libellant,  and,  upon  the  same  day,  the 
jury  fee  was  paid  and  judgment  entered. 

June  19, 1902,  the  court  ordered  that  libellant  pay  the  re- 
spondent the  sum  of  $250  for  additional  counsel  fee  and  ex- 
penses. This  order  is  assigned  for  error  upon  the  gfround  that 
it  was  made  after  the  date  of  the  judgment. 

The  libellant  voluntarily,  by  his  answer,  submitted  himself  to 
the  jurisdiction  of  the  court  on  the  same  day  in  which  judgment 
was  entered.  Whether  before  or  after  is  immaterial.  The 
rule  for  the  allowance  was  pending  at  the  time  the  judgment 
was  entered.  The  appellant  practically  concedes  the  right  of 
the  court  to  make  such  an  order  and  that  the  amount  is  subject 
to  its  discretion.  The  allowance  of  such  an  order  is  an  incident 
of  the  suit  and  we  can  see  no  reason  why,  after  judgment  was 
entered,  the  authority  of  the  court  to  exercise  its  discretion 
ceased.  The  making  of  such  a  decree  as  is  complained  of  here 
is  as  much  an  incident  of  the  judgment  as  the  taxation  of  costs. 
Indeed  it  is  difficult  to  see  how  the  amount  necessary  for  the 
pa3rment  of  counsel  fee  and  expenses  can  be  finally  determined 
until  the  judgment  has  been  entered.  The  court  below  did  not 
exceed  its  authority  in  making  the  order  and  there  is  no  evidence 
of  any  abuse  of  discretion.  The  order  of  June  19,  1902, 
awarding  the  respondent  the  sum  of  $260  for  additional  counsel 
fee  and  expenses  is,  therefore,  affirmed. 
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Wilmot  &  Hobbs  Manufacturing  Company  v.  Pennsyl- 
vania Bolt  &  Nut  Company 9  Appellant 

Contract— Sel'off— Affidavit  of  defense. 

Where  in  an  action  on  a  conti*act  the  defendant  alleges  as  a  set-off  dam- 
ages resulting  from  the  failure  of  plaintiff  to  deliver  goods,  and  the  pur- 
chase of  other  goods  by  the  defendant,  the  affidavit  will  be  deemed  in- 
sufficient where  it  does  nob  state  from  whom,  or  from  where  the  other  goods 
were  bought,  or  what  quantity  was  bought,  or  at  what  price. 

Argued  Oct.  28,  1902.  Appeal,  No.  106,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  Lebanon  Co.,  June  T.,  1901, 
No.  299,  discharging  rule  to  open  judgment  in  case  of  the 
Wilmot  &  Hobbs  Manufacturing  Company  v.  The  Pennsyl- 
vania Bolt  &  Nut  Company.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  PoKTEB  and  W.  D.  Porter,  JJ.    AfiBrmed. 

Rule  to  open  judgment. 

Ehrgood,  p.  J.,  filed  the  following  opinion : 

The  judgment  in  this  case  was  regularly  entered.  We  are 
now  asked  to  open  the  same  because  the  defendant  alleges  in 
its  petition  that  it  had  no  notice  of  the  filing  of  an  order  by  the 
court  requiring  it  to  file  an  affidavit  of  defense  within  fifteen 
days,  and  that  it,  the  said  defendant  company,  has  a  just  and 
legal  defense  to  the  whole  of  the  plaintiff's  demand.  In  the 
peti-tion  for  the  rule  there  is  no  such  defense  set  forth  as  would 
entitle  the  defendant  to  have  the  judgment  opened.  We  will, 
however,  permit  the  affidavit  of  defense  to  be  filed  that  is  now- 
offered,  and  pass  upon  its  sufficiency  also.  The  defense  set  up 
in  it  is  breach  of  contract  and  damages  by  reason  thereof. 

The  plaintiff's  claim  for  steel  scrap  furnished  is  admitted  to 
be  correct.  It  is  admitted  that  the  amount  claimed  by  the 
plaintiff  is  due  and  owing  by  the  defendant  to  the  plaintiff,  but 
that  by  reason  of  an  alleged  breach  of  contract,  the  defendant 
has  a  set  off  in  damages  exceeding  the  plaintiff's  claim. 

A  set-off  is  in  the  nature  of  a  cross  suit,  and  in  an  affidavit 
of  defense  ought  to  be  set  forth  as  specifically  as  the  plaintiff 
states  his  claim  in  his  statement. 
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The  defendant  alleges  that  ^^the  market  price  of  steel  scrap 
advanced Ill.OG  per  ton  and  more,  whereupon  the  plaintiff  refused 
to  furnish  the  defendant  any  more  steel  scrap  as  per  contract." 
That  the  '^  defendant  was  obliged  to  purchase  steel  scrap  from 
other  parties  and  to  pay  therefor  a  price  amounting  to  $1.00 
and  more  per  ton  than  the  plaintiff  agreed  to  furnish  said  stee' 
scrap  to  the  said  defendant."  That  **  the  said  defendant  has 
sustained  a  loss  of  a  large  sum  of  money  amounting  in  the  ag- 
gregate to  more  than  $1,000,"  and  that  "the  plaintiff  is  in- 
debted to  the  said  defendant  in  the  sum  of  more  than  $578.95, 
which  the  plaintiff  has  lost  by  reason  of  said  plaintiff's  breach 
of  contract." 

There  is  not  one  definite  amount  mentioned  in  the  affidavit 
of  defense,  except  the  price  at  which  the  plaintiff  agreed  to  sell 
to  the  defendant. 

The  defendant  does  not  state  from  whom  nor  where  he 
bought,  nor  how  many  tons  and  at  what  price. 

The  affidavit  of  defense  is  too  vague  and  indefinite  to  pre- 
vent the  entry  of  judgment,  if  none  had  been  entered,  and  it 
would,  therefore,  be  useless  to  open  the  judgment. 

And  now,  April  80,  1902,  rule  discharged. 

JSrror  assigned  was  the  order  of  the  court  discharging  rule  to 
open  judgment 

£.  E.  Mc  Curdy y  of  Gohin  ^  McCurdy^  for  appellant. 

Lee  L.  Crumbine^  with  him  E.  W.  Miller^  for  appellee. 

Per  Cukiam,  November  19,  1902 : 

Defendant  filed  a  demurrer  to  the  plaintiff's  statement  which, 
after  argument,  was  dismissed  July  12,  1901,  with  leave  to 
the  defendant  to  file  an  affidavit  of  defense  within  fifteen  days. 
No  affidavit  of  defense  having  been  filed  within  the  time  pre- 
scribed, judgment  was  entered  for  the  plaintiff  and  against  the 
defendant.  A  motion  to  open  the  judgment  was  filed  July  30, 
which  was  granted  and  answered  by  the  plaintiff  September  16, 
1901.  December  16,  1901,  a  motion  was  made  for  leave 
to  file  an  affidavit  of  defense  which  was  subsequently  filed 
of  record.    The  court  considered  the  question  of  the  suffi- 
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ciency  of  the  affidavit  of  defense  as  if  it  had  been  filed  in 
time  and,  because  it  was  regarded  as  insufficient,  the  rule  to 
open  the  judgment  was  discharged.  The  parties  here  treated 
the  question  as  if  it  involved  only  the  sufficiency  of  the  affidavit 
of  defense.     Was  it  sufficient? 

The  contract  between  the  plaintiff  and  the  defendant  was 
practically  in  writing,  contained  in  the  letters  of  the  plaintiff 
and  defendant  respectively,  the  acceptance  of  the  defendant 
being  as  follows :  "  We  have  your  letter  of  the  25th  instant, 
accepting  our  proposition  of  18.60  per  gross  ton  delivered 
Lebanon  for  your  steel  scrap  for  one  year  from  July  1,  1898, 
to  June  30,  1899."  There  is  no  allegation  in  the  affidavit  of 
defense  that  the  difference  between  the  written  contract,  as 
contained  in  the  offer  of  the  plaintiff  and  accepted  by  the  de- 
fendant and  the  verbal  contract  alleged  in  the  affidavit  of 
defense  was  made  subsequently  to  the  written  contract.  There 
is  no  averment  in  the  affidavit  of  defense  that  the  plaintiff  had 
steel  scrap  which  could  be  delivered.  The  offer  was  to  sell 
"our  scrap;"  the  acceptance  was  "for  your  steel  scrap  for 
one  year."  The  averment  in  the  affidavit  is  "  that,  by  reason 
of  the  said  plaintiff's  refusal  to  keep  its  contract  with  the  said 
defendant,  the  said  defendant  was  obliged  to  purchase  steel 
scrap  from  other  parties  and  to  pay  therefor  a  price  amounting 
to  one  dollar  and  more  per  ton  more  than  the  plaintiff  had 
agreed  to  furnish  said  steel  scrap  to  the  said  defendant."  From 
what  parties  ?  How  much  was  purchased  and  at  what  prices  ? 
The  averments  in  respect  to  these  essential  facts  are  vague  and 
indefinite.  The  opinion  of  the  court  below  fully  covers  the 
question  involved,  to  which  nothing  can  be  profitably  added. 
See  as  to  exactness  in  an  affidavit  of  defense,  where  a  set-off  is 
alleged,  Fleisher  v.  Blackburn,  15  Pa.  Superior  Ct.  289.  The 
decree  of  the  court  below,  discharging  the  rule  to  open  the 
judgment,  is,  therefore,  affirmed. 
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Quaker  City  Watch  Company,  Appellant,  v.  Lamoreaux. 

Banhruptcy— Discharge— Fraudulent  debt — Judgment. 

A  discharge  in  bankruptcy  is  good  against  an  action  of  assumpsit  on  a 
debt  previously  contracted  and  not  reduced  to  judgment,  although  the 
debt  had  been  fraudulently  contracted  by  the  debtor,  and  was  not  by  its 
terms  due  at  the  date  of  the  discharge  in  bankruptcy. 

Argued  May  19,  1902.  Appeal,  No.  88,  April  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Venango  Co.,  Nov.  T.,  1900, 
No.  46,  on  verdict  for  defendant  in  case  of  Quaker  City  Watch 
Company  v.  W.  E.  Lamoreaux.  Before  Rice,  P.  J.,  Beaver, 
Orlaby,  W.  W.  Porteb  and  W.  D.  Porter,  JJ.     Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Criss- 
well,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  defends 
ant. 

J,  H.  Osmery  with  him  A.  R.  Osmer  and  N.  F.  Osmer^  for  ap- 
pellant.— The  discharge  was  not  a  bar:  In  re  Thomas,  1  Am. 
B.  R.  515 ;  In  re  Moreau  Lieber,  3  Am.  B.  R.  217 ;  In  re  Rhu- 
tassel,  2  Am.  B.  R.  697 ;  In  re  Cole,  5  Am.  B.  R.  780 ;  In  re 
Lazarovic,  1  Am.  B.  R.  476 ;  Frey  v.  Torrey,  6  Am.  B.  R.  448. 

Breene  A.  Wilbert^  for  appellee,  cited :  In  re  Rhutassel,  2  Am. 
B.  R.  697 ;  Oliver  v.  Hughes,  8  Pa.  426. 

Opinion  by  Orlady,  J.,  December  13, 1902 : 
The  defendant  was  granted  a  discharge  in  bankruptcy  on 
February  21,  1900,  as  of  March  3, 1899.  On  October  24,  1900, 
this  action  of  assumpsit  was  brought  "  on  the  assumption  of- 
the  defendant,  William  E.  Lamoreaux,  to  pay  the  plaintiff  the 
sum  of  1595.55,  with  interest  thereon  from  April  21,  1899,  for 
certain  articles  of  merchandise  delivered  between  November  30, 
1898,  and  December  20,  1898,  which  were  alleged  to  have  been 
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obtained  by  false  and  fraudulent  representations.  On  the  trial 
of  the  cause  in  the  court  below,  the  plaintifif  offered  in  evidence 
a  copy  of  the  book  account,  filed,  and  rested.  The  defendant 
then  offered  in  evidence  a  duly  certified  discharge  of  the  de- 
fendant as  a  bankrupt  in  the  district  court  of  the  United  States 
for  the  western  district  of  Pennsylvania.  In  rebuttal,  the 
plaintiff  offered  to  prove  that  he  had  parted  with  his  property 
by  reason  of  false  and  fraudulent  representations,  which  evi- 
dence was  excluded  on  objection  for  the  reason  that  the  claim 
had  been  contracted  piior  to  the  date  fixed  in  the  discharge  in 
bankruptcy ;  this  was  conclusive  against  the  plaintiff's  claim 
and  the  court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant. The  debts  not  affected  by  discharge  in  bankruptcy 
are  enumei-ated  in  section  17,  chapter  8,  of  the  act  of  congress 
of  July  1,  1898,  wherein  it  is  provided,  subdivision  2:  "Judg- 
ments in  actions  for  fraud  to  obtain  property  by  false  pretenses, 
or  false  representations,  or  for  wilful  and  malicious  injury  to 
the  person  or  property  of  another,"  etc.  The  action  in  the 
court  below  was  in  assumpsit,  and  was  founded  upon  the  debt- 
or's promise  to  pay,  and  not  upon  an  alleged  fraud,  and  this  ac- 
tion was  a  waiver  of  the  fraud,  so  that  the  bankrupt's  discharge 
was  a  bar  to  a  recovery.  Further,  the  plaintiff's  claim  had  not 
been  reduced  to  judgment  in  an  action  for  such  alleged  fraud 
prior  to  the  appellee's  discharge  in  bankruptcy :  In  re  Rhutas- 
sel,  2  Am.  B.  Rep.  697  ;  In  re  Moreau  Lieber,  3  Am.  B.  Rep.  217. 
The  fact  that  the  debt  was  not  due  by  the  terms  of  the  conti-act 
between  the  parties  did  not  bar  an  action  if  the  original  trans- 
action was  founded  upon  the  defendant's  fraud.  The  plaintiff 
could  have  rescinded  the  contract  and  brought  suit  as  soon  as 
he  discovered  the  defendant's  fraud :  3  P.  &  L.  Dig.  of  Dec. 
4481.  He  elected  to  waive  the  fraud  and  at  the  maturity  of 
his  claim  under  the  contract,  he  brought  his  action  in  assumpsit 
on  the  defondant's  promise  to  pay. 
The  judgment  is  affirmed. 
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Howland  Pulp  Company  v.  Jessup  &  Moore  Paper  Com- 
pany, Appellant. 

Contract^Sale^QualUy—QuantUy— Affidavit  of  defense. 

In  an  action  to  recover  the  price  of  pulp  wliere  it  appears  from  the  state- 
ment that  the  pulp  was  sold  at  a  ceitain  price  eighty-live  and  three 
tenths  per  cent  '*  dry/^  an  affidavit  of  defense  is  sufficient  which  avers  that 
the  pulp  when  delivered  was  only  seventy-five  and  seven  tenths  percent 
air  dry  test,  making  nine  and  six  tenths  per  cent  excessive  moisture, 
for  which  defendant  was  entitled  to  an  allowance.  In  such  a  case  it  is  not 
the  quality  but  the  quantity  of  the  goods  which  is  in  question,  and  the  case 
18  for  the  jury. 

Argued  Oct.  7, 1902.  Appeal,  No.  741,  June  T.,  1901,  by  de- 
fendant, from  order  of  C.  P.  No.  5,  Phila.  Co.,  Oct.  T.,  1901, 
No.  243,  making  absolute  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Howland  Pulp  Company  v. 
Jessup  &  Moore  Paper  Company.  Before  RiGB,  P.  J.,  Beaver, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Reversed. 

Assumpsit  for  goods  sold  and  delivered. 
The  book  entiies  upon  which  suit  was  brought  were  as 
follows : 

Dec.  17, 1900. 
Jessup  &  Moore  Paper  Co.,  Kenmore  Mills. 
Car  311  Rolls  '•  F"  Sulphite  33.014  lbs. 
gross,  at  85.3^  28,161  lbs.  dry,  .     2.10    $591.38. 


Dec.  18, 1900. 
Jessup  &  Moore  Paper  Co.,  Augustine  Mills. 
Car  397  Rolls  "  F  "  Sulphite  41,546  lbs. 
gross,  at  85.3^  35,439  lbs.  dry,  .     2.10    $744  22. 


$1,335.60 


Cb. 
Feb.  16.    By  cash  on  account,  $1,000.00 

$335.60 
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The  affidavit  of  defense  was  as  follows : 

The  cars  of  pulp  in  question  were  sold  by  the  plaintiffs  and  de- 
livered at  the  defendants'  mills,  and  the  defendants  paid  freight 
bills  on  the  said  two  cars  amounting  to  $179,  which  they  claim 
to  offset  against  the  plaintiffs'  claim. 

The  defendants  further  aver  that  the  said  pulp  was  bought 
from  the  plaintiffs  and  billed  at  eighty-five  and  three  tenths 
per  cent  air  dry  test,  and  that  when  it  arrived  at  the  defendants' 
mills  they  immediately  had  a  test  made  thereof  and  found  that 
it  was  only  seventy-five  and  seven-tenths  per  cent  air  dry  test, 
making  nine  and  six-tenths  percent  excessive  moisture,  so  that 
the  moisture  charged  for  in  the  said  two  cai-s  amount  to  41,646 
pounds  at  nine  and  six  tenths  per  cent,  equals  3,989  pounds  dry 
weight  overcharged  at  #2.10  per  hundred  pounds,  making  an 
overcharge  which  the  plaintiffs  have  made  against  the  defendants 
in  the  said  statement  of  claim  of  f  83.77,  which  the  defendants 
claim  to  offset.  This  makes  a  total  offset  of  $262.77,  and 
leaves  a  balance  due  by  the  defendants  to  the  plaintiffs  of 
$72.83,  which  the  defendants  have  heretofore  tendered  to  the 
plaintiffs,  und  again  tender  the  same  herewith. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense.  . 

John  Weaver^  for  appellant. 

G-eorge  Wentworth  Carr^  for  appellee. 

Opinion  bv  Orlady,  J.,  December  13, 1902: 
The  plaintiffs  seek  to  recover  for  certain  rolls  of  '*  F  sul- 
phite, gross  at  eighty-five  and  tliree  tenths  per  cent  dry,  at  $2.10 
per  hundred  lbs."  The  affidavit  alleges  that  when  the  pulp, 
bought  from  the  plaintiffs  and  billed  at  eighty-five  and  three 
tenths  per  cent  air  dry  test,  arrived  at  the  mills,  it  was  found 
to  be  only  seventy-five  and  seven-tenths  per  cent  air  dry  test, 
making  an  excess  of  nine  and  six  tenths  per  cent  of  moisture, 
which  in  the  two  consignments  aggregated  a  sum  which  was 
definitely  ascertained,  and  which  made  a  total  offset  of  $262.77. 
It  is  apparent  from  the  plaintiffs'  statement  of  claim  that  the 
defendant  was  to  pay  only  for  the  net  weight  that  the  pulp 
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would  have  if  eighty-five  and  three  tenths  per  cent  dry.  The 
quality  of  the  sulphite  was  admittedly  good,  but  the  defend- 
ants' contention  is  that  by  reason  of  nine  and  six  tenths  per 
cent  excessive  moisture,  for  which  the  plaintiffs  were  not  en- 
titled to  recover,  the  amount  claimed  was  erroneous.  The  rate 
per  hundred  ($2.10)  was  to  be  ascertained  by  allowing  for  a 
certain  amount  of  moisture,  and  deducting  the  excess  from  the 
gross  weight  It  follows  that  the  dispute  Is  not  as  to  the  qual- 
ity of  the  article,  but  as  to  the  quantity,  both  sides  agreeing 
that  a  deduction  was  to  be  made  from  the  gross  weight  to  the 
extent  of  the  moisture.  The  fact  is  sufficiently  alleged  and 
clearly  susceptible  of  proof,  and  must  be  disposed  of  by  jury. 
The  judgment  is  reversed,  and  a  procedendo  awarded. 


Ramschasers  Estate. 

AppeaU^Assignments  of  error — Practice,  Superior  Court, 
Assignments  of  error  in  an  appeal  from  the  orphans^  court  to  the  effect 
that  the  court  en*ed  in  allowing  certain  claims,  and  that  the  court  erred  in 
••  holding  "  that  the  claims  were  properly  proved,  without  more,  are  in- 
sufficient under  Rules  15  and  16,  and  will  not  be  considered. 

Argued  Oct.  7, 1902.  Appeal,  No.  286,  Oct.  T.,  1901,  by 
iJatherine  Ramschasel,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T., 
1900,  No.  52,  dismissing  exceptions  to  adjudication  in  estate 
of  John  Ramschasel,  deceased.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

Exceptions  to  adjudication. 
The  adjudication  of  Penrose,  J.,  was  as  follows : 
Claims,  identical  in  item  and  amount,  were  presented  on  be- 
half of  A.  R.  Crosta,  A.  B.  Taylor  and  J.  W.  Vanhom,  viz :  for 
twenty-six  days'  attendance  as  witnesses  in  Ramschasel  v.  The 
City,  in  common  pleas,  No.  3,  March  term,  1892,  No.  1064, 
at  $5.00  per  day,  *130,  and  interest  from  January  14,  1898, 
$29.25,  amounting  in  all  to  $159.25  for  each,  the  claim  of  Mr. 
Crosta  being  proved  by  Mr.  Taylor  and  Mr.  Vanhorn,  that  of 
Mr.  Taylor  by  Mr.  Vanhom,  and  that  of  Mr.  Vanhom  by  Mr. 
Taylor. 

Vol.  XXI— 32 


Digitized  by  VjOOQIC 


498  RAMSCHASEL'S  ESTATE. 

Adjudication.  [21  Pa.  Superior  Ot. 

The  testimony  of  each  was  substantially  the  same,  viz :  that 
the  claimants  and  the  decedent  were  in  the  corridor  of  the  Led- 
ger Building,  outside  of  the  office  of  Mr.  Shields,  who  was  his 
counsel,  and  tluit  the  decedent  promised  $5.00  per  day  to  each 
for  testifying  as  an  expert  witness  in  the  case  mentioned.  The 
case  was  on  the  trial  list,  and  the  claimants  were  in  attendance 
February  7  and  8,  and  October  11,  1894 ;  February  6,  12  and 
13,  April  28  and  29,  and  October  15  and  16,  1895;  January  9, 
13,  14,  April  8, 27  and  28,  and  May  1  and  2, 1896;  January  18, 
19  and  20,  April  14  and  16,  and  October  21,  1897 ;  and  Jan- 
uary 13  and  14, 1898.  Whether  the  suit  is  still  pending  or  not, 
the  witnesses  were  unable  to  say,  though  it  would  seem  from 
the  statements  of  counsel  that  it  had  been  abandoned. 

The  statute  of  limitations  was  pleaded  by  Mr.  Schewe  as  to 
80  much  of  the  claims  as  arose  before  six  years  prior  to  the  pres- 
ent date,  and  as  witness  fees  are  payable  at  the  time  the  witness 
is  in  attendance,  a  right  of  action  to  that  extent  being  then  com- 
plete, the  defense  must  be  sustained.  That  such  fees  may  then 
be  claimed  is  clear,  it  being  well  settled  that  the  witness  is  not 
bound  to  obey  the  mandate  of  a  subpoena  unless  his  fees  are 
paid  or  tendered  to  him  at  the  time  of  service.  It  may  be 
added  that  the  law  does  not  regard  with  favor  claims  against  the 
estates  of  dead  men,  accruing  during  a  period  of  years  and  not 
pi*esented  as  legal  demands  until  after  his  death.  It  is  true  in 
this  case,  that  Mr.  Colfelt  testified  that  the  claims  were  placed 
in  the  hands  of  counsel  sometime  before  the  decedent's  death, 
but  that  he  could  never  get  any  satisfactory  statement  either 
from  the  decedent  or  his  counsel,  and  suit  was  never  brought 
by  him,  though  this  was  at  least  a  year  before  the  death. 

All  items  prior  to  October  11,  1895,  are  barred  by  the  stat- 
ute, and  the  recovery  must  be  confined,  therefore,  to  those 
subsequent  to  that  date,  viz :  two  days  in  October,  1895,  eight 
days  in  1896,  six  days  in  1897,  and  two  days  in  1898,  making 
eighteen  days  in  all. 

Catherine  Ramschasel  and  Reuben  Windisch,  filed  the  follow- 
ing exceptions : 

1.  The  learned  auditing  judge  erred  in  allowing  the  claim 
of  the  said  J.  W.  Vanhorn. 

2.  The  learned  auditing  judge  erred  in  allowing  the  claim  of 
the  said  A.  R.  Crosta. 
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8.  The  learned  auditing  judge  en*ed  in  allowing  the  claim  of 
the  said  A.  B.  Taylor. 

The  court  dismissed  the  exceptions  in  the  following  opinion  : 
We  have  carefully  considered  the  subject  of  the  exceptions, 
and,  notwithstanding  the  able  and  earnest  argument  of  counsel, 
we  see  no  reason  to  differ  from  the  conclusion  reached  by  the 
auditing  judge.  We  are  fully  of  opinion  that  there  is  no  occa- 
sion for  complaint  The  claims  were  properly  reduced,  and 
this  is  not  the  subject  of  exception ;  and  we  think  not  only 
[were  the  claimants  entitled  to  recover  under  the  agreement 
made  with  them  by  the  decedent,]  but  that  they  [were  severally 
competent  to  prove  each  other's  claim.]  They  were  disinter- 
ested in  the  subject  of  the  claim  in  which  they  were  called  to 
testify. 

For  these  reasons  the  exceptions  are  dismissed  and  the  ad- 
judication ,  confirmed. 

Hrrors  assigned  were  as  follows : 

1.  The  learned  court  below  erred  in  allowing  the  claim  of 
the  said  J.  W.  Vanhom. 

2.  The  learned  court  erred  in  allowing  the  claim  of  the  said 
A.  R.  Crosta. 

3.  The  learned  court  erred  in  allowing  the  claim  of  the  said 
A.  B.  Taylor. 

4.  The  learned  court  erred  in  holding  that  the  said  claims 
were  properly  proved. 

5.  The  learned  court  erred  in  holding  that  the  claimants 
[were  entitled  to  recover  under  the  agreement  made  with  them 
by  the  decedent.] 

6.  The  learned  court  erred  in  holding  that  the  claimants 
[were  severally  competent  to  prove  each  other's  claims.] 

Error  assigned  was  in  dismissing  exceptions  to  adjudication. 

Adolph  Schewey  for  appellant. 

Lewis  Worthington  CoJfelt^  for  appellee. 

Peb  Cubiam,  December  13,  1902 : 

The  alleged  errors  of  the  court  below  are  complained  of  in 
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six  several  assignments.  Four  of  them  relate  to  rulings  of  the 
court  and  two  of  them  to  the  evidence  adduced  before  the  court 
upon  which  the  rulings  were  based.  None  of  them  are  in  ac- 
cordance with  our  rules.  Three  allege  that  the  court  erred  in 
"  allowing"  certain  claims  and  three  of  them  that  the  court 
erred  in  "  holding"  that  the  claims  were  properly  proved,  etc. 
It  is  needless  to  say,  in  view  of  what  has  been  often  and  re- 
cently said,  that  such  assignments  are  not  sufficient  under 
Rules  15  and  16.  What  were  the  rulings  of  the  court  under 
which  the  claims  were  allowed  ?  They  are  not  set  forth.  How 
was  the  question,  as  to  the  competency  of  the  evidence  upon 
which  the  allowance  was  made,  raised  ?  There  does  not  seem 
to  have  been  an  exception  anywhere  to  the  admission  of  testi- 
mony and,  if  there  had  been,  the  offer,  the  objection  and  the 
admission  are  not  referred  to  in  any  way  in  the  assignments  of 
error.  It  is  impossible  for  us,  therefore,  to  consider  these  as- 
signments, without  a  manifest  disregard  of  our  rules,  which  are 
not  arbitrary  but  necessary  to  enable  us  to  intelligently  examine 
and  consider  the  alleged  errors  complained  of. 

The  claims  of  the  several  claimants  were  reduced  by  reason 
of  the  fact  that  a  part  of  each  was  barred  by  the  statute  of  limi- 
tations and  the  claims  were  reduced  accordingly  by  the  court 
below.  In  view  of  this,  the  declaration  of  the  court  below  in 
the  opinion  dismissing  the  exceptions  to  the  adjudication  made 
by  Judge  Penrose,  "  We  are  fully  of  opinion  that  there  is  no 
occasion  for  complaint "  may  not  be  far  from  correct. 

An  interesting  question  in  the  case  as  to  the  validity  of  a 
contract  to  pay  real  estate  expert  witnesses  for  their  attendance 
upon  court  might  have  been  raised  but,  as  no  question  of  this 
kind  or  any  other  is  properly  presented  by  the  assignments  of 
error,  they  must  all  be  disregarded. 

The  decree  of  the  court  below  is  afiSrmed  and  the  appeal  dia- 
missed  at  the  costs  of  the  appellant. 
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Sommer  v.  New  England  Mutual  Life  Insurance  Com- 
pany, Appellant. 

Insurance — Life  insurance — Assignment  of  policy — Creditor. 

A  pei*son  insured  by  a  mutual  life  policy  assigned  to  another  all  his 
*•  right,  title  and  interest "  in  the  policy  **  as  collateral  security,  for  the 
amount  of  his  demand  subsisting  against  me  at  my  decease,  as  creditor, 
surplus,  if  any,  for  the  benefit  of  my  estate."  The  insurance  company 
paid  to  the  insured  certain  moneys  representing  increments  or  eai*nings 
accruing  from  time  to  time.  Held,  that  the  insured  and  not  the  assignee 
of  the  policy  was  entitled  to  such  moneys,  and  that  the  assignee  could  not 
compel  the  insurance  company  to  pay  them  a  second  time  to  himself. 

Argued  Oct.  8,  1902.  Appeal,  No.  7,  Oct.  T.,  1902,  by  de- 
fendaut,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1900,  No.  306,  on  case  stated  in  suit  of  Jacob  H.  Sommer  to 
use  of  Benjamin  F.  Teller,  Executor  of  the  Estate  of  Andrew 
Sommer,  Deceased,  v.  New  England  Mutual  Life  Insurance 
Company.  Before  Rice,  P.  J.,  Bbavbr,  W.  W.  Pobteb  and 
W.  D.  Porter,  JJ.     Reversed. 

Case  stated  to  determine  the  ownership  of  certain  moneys 
which  had  accrued  under  a  life  insurance  policy.  Before 
WiLLSON,  J. 

The  terms  of  the  case  stated  sufficiently  appear  in  the  opin- 
ion of  the  Superior  Court. 

Hrror  assigned  was  entry  of  judgment  for  plaintiff  on  the 
case  stated. 

Henry  N.  Pavl^  Jr.^  for  appellant. — The  bare  assignment  of 
a  life  insurance  policy  does  not  carry  with  it  intermediate  divi- 
dends or  distributions,  but  is  an  assignment  only  of  the  fund 
to  be  realized  at  the  death  of  the  insured,  on  account  of  the 
nonassignable  and  personal  nature  of  the  contract  of  life  insur- 
ance :  Ins.  Co.  of  Penna.  v.  Phoenix  Ins.  Co.,  71  Pa.  31. 

This  is  especially  true  of  policies  issued  by  mutual  companies, 
because  of  the  additional  obligations  incurred  by  virtue  of  the 
contract  of  membership  in  a  mutual  life  insurance  company, 
and  is  doubly  true  in  this  case,  where  by  its  charter  the  defend- 
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ant  company  could  only  declare  dividends  payable  to  its  mem- 
bers, and  where  membership  is  in  its  very  nature  nonassign- 
able :  Merrifield  v.  Baker,  91  Mass.  29. 

The  assignment  in  this  case  was  not  a  general  assignment, 
but  was  specifically  limited  as  collateral  only  for  such  indebt- 
edness as  might  exist  at  the  time  of  the  insured's  decease. 
This  made  it  a  conditional  assignment,  which  cannot  tsike  e£fect 
until  the  resolution  of  the  condition. 

Q-eorge  P.  Rich^  of  Rich  ^  Boyer^  for  appellee. — The  e£fect 
of  an  assignment  of  a  policy,  with  the  consent  of  the  insurer,  is 
to  place  the  assignee  in  the  same  condition  and  position  with 
respect  to  all  rights  and  liabilities  under  it  that  the  insured  oc- 
cupied before  the  transfer.  It  amounts  only  to  a  substitution 
for  the  insured  of  the  assignee  as  a  party  to  the  policy.  It  is 
the  same  as  a  reissue  of  the  policy  to  another  party  upon  pre- 
cisely the  same  terms  and  conditions  as  in  the  original :  1  Bacon 
on  Benefit  Societies  &  Life  Ins.  sec.  299 ;  Ins.  Co.  of  Penna.  v. 
Phoenix  Ins.  Co.,  71  Pa.  31 ;  Hendricks  v.  Reeves,  2  Pa.  Supe- 
rior Ct.  645. 

Opinion  by  William  W.  Porter,  J.,  December  18, 1902 : 
Jacob  H.  Sommer  signed  a  paper  in  this  form : 

"The  New  England  Mutual  Life  Insurance  (.ompany. 
*'  Philadblphla.,  January  21, 1878. 
**  For  value  received,  I  hereby  assign  all  my  right,  title  and  in- 
terest in  policy  No.  69934,  issued  by  the  New  England  Mutual 
Life  Insurance  Company,  of  Boston,  Mass.,  to  Andrew  Sommer 
as  collateral  security,  for  the  amount  of  his  demands  subsisting 
against  me  at  my  decease,  as  creditor,  surplus,  if  any,  for  the 
benefit  of  my  estate. 

**  Jacob  H.  Sommer." 

The  company  indorsed  on  the  assignment  this :  ^^  Assented 
to,  to  take  effect  subject  to  the  rights  of  all  parties  interested." 
Andrew  Sommer  is  dead.  This  suit  is  brought  by  the  executor 
of  his  will  against  the  insurance  company  to  compel  payment  of 
certain  surplus  funds  already  paid  by  the  company  to  Jacob  H. 
Sommer  who  is  still  living.  The  question  is  :  Were  the  pay- 
ments rightly  made  to  Sommer  (the  insured)  or  did  the  right  to 
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them  pass  to  Sommer  (the  assignee  of  the  policy)  under  the  as- 
signment above  quoted  ?  It  does  not  appear  that  the  payments 
in  any  way  impaired  or  detmcted  from  the  face  value  of  the 
policy.  They  represented  increment  or  earnings  accruing  from 
time  to  time.  The  court  below  seems  finally  to  have  reached  the 
conclusion  that  the  payments  were  wrongfully  made  to  the  in- 
sured. The  opinion  filed  seems  to  be  wholly  grounded  upon  the 
assumption  or  assertion  that  the  fii-st  clause  of  the  assignment 
carried  all  property  rights  in  the  policy  which  might  arise,  to 
the  assignee.  This  construction  cannot  be  sustained.  The  as- 
signment is  not  absolute.  The  policy  is  to  be  held  as  "  collat- 
eral security."  It  is  not  collateral  to  any  existing  debt  of  the 
insured.  It  is  not  collateral  so  long  as  he  lives,  to  any  indebted- 
ness he  may  in  future  create.  The  right  of  the  assignee  is  to 
hold  the  policy  until  the  death  of  the  insured.  Then,  if  the  in- 
sured shall  die  in  debt  to  the  assignee,  the  latter  may  assert  the 
right  to  deal  with  the  policy  as  a  security  for  the  '*  amount  of 
his  demands  then  subsisting."  He  may  then  first  deal  with  the 
policy  or  its  proceeds  as  a  collateral  to,  or  as  taken  in  discharge  of, 
the  debt  (if  any)  which  shall  exist  at  the  death  of  the  insured. 
While  the  insured  lives  no  other  right  passes  to  the  assignee 
than  to  hold  the  policy  to  cover  a  debt  which  may  or  may  not 
ever  be  created.  The  existence  of  a  debt  during  the  life  of  the 
insured  did  not  have  the  effect  of  making  the  policy  a  collateral 
for  such  debt.  It  requires  the  happening  of  two  conditions  to 
vest  in  the  assignee  a  right  to  deal  with  the  policy  beyond  its 
mere  retention.  First,  the  death  of  the  insured ;  second,  a  sub- 
sisting debt  by  the  insured  to  the  assignee,  at  the  decease  of  the 
insured.  If  this  be  the  extent  of  the  assignee's  right,  none  can 
exist  in  him  to  demand  the  increment  or  earnings  of  the  policy, 
accruing  while  the  insured  still  lives  and  while  the  fact  that  he 
will  die  in  debt  is  unascertainable.  To  permit  the  assignee  to 
take  the  money  would  be  to  approve  his  application  of  it  either 
to  his  own  use  or  to  a  debt  (living  the  insured)  which  the  policy 
was  not  assigned  to  secure  or  to  permit  him  to  presently  take  it 
for  possible  future  application  to  a  debt  which  may  never  exist 
within  the  terms  of  the  assignment. 

Judgment  is  reversed  and  judgment,  under  the  terms  of  the 
case  stated,  is  now  entered  for  the  defendant. 
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Eastern  Forge  Company  v.  Baidey,  Appellant. 

Contractr—SaU— Partial  performance— Set-off. 

In  an  action  for  iron  sold  and  delivered  where  it  appears  from  the  state- 
ment and  affidavit  of  defense  that  the  plaintiffs  had  contracted  to  deliver 
promptly  80,000  pounds  of  iron  for  a  paiticular  pui*pose  known  to  plaintiff, 
and  had  only  delivered  40,000,  and  had  wholly  failed  to  deliver  the  balance, 
and  that  the  defendant  had  been  obliged  to  go  into  the  market  and  buy 
other  iron  at  an  increased  price  to  complete  his  own  contract,  the  defend- 
ant is  entitled  to  have  the  case  go  to  a  juiy  to  determine  whether  plaintiffs 
had  substantially  performed  their  contract,  and  if  not  to  what  amount  de- 
fendant was  entitled  as  set-off. 

Argued  Oct.  9, 1902.  Appeal,  No.  23,  Oct.  T.,  1902,  by  de- 
fendants,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1901, 
No.  1787,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Eastern  Forge  Companj^ 
of  Massachusetts  y.  John  H.  Baizley  and  Rudolph  R.  Baizley, 
trading  as  the  John  Baizley  Iron  Works.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff's  statement  claimed  the  sum  of  $686.08  with 
interest,  being  the  sum  alleged  to  be  due  on  a  book  account 
for  the  sale  and  delivery  of  certain  forged  iron  billets  and 
forged  iron  bare  at  certain  agreed  prices. 

An  affidavit  of  defense  was  filed  which  averred  in  substance 
that  the  forged  iron  bars  to  recover  for  which  the  suit  is  brought 
and  weighing  in  the  aggregate  about  40,000  pounds  was  part 
of  a  larger  lot  of  about  80,000  pounds  of  iron  which  was  pur- 
chased by  the  defendants  from  the  plaintiffs  under  a  contract 
made  by  letter  in  which  the  plaintiffs  agreed  to  furnish  and 
deliver  to  the  defendants  said  iron  within  two  weeks  from  the 
date  of  the  order  therefor,  which  would  make  the  time  for 
delivery  in  the  early  part  of  June,  1901,  the  material  purchased 
being  required  by  the  defendants  to  be  used  by  them  under  a 
time  contract  for  the  making  of  knees  for  a  ship  then  in  proc- 
ess of  construction. 

The  affidavit  then  set  up  that  over  half  of  said  iron  had 
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never  been  delivered,  and  that  by  reason  of  this  nondelivery 
the  defendants,  after  postponing  at  plaintiff's  request  the  date 
of  delivery,  were  compelled  after  August  1,  1901,  to  go  out 
into  the  market,  at  the  time  and  place  of  such  postponed  deliv- 
ery, and  purchase  iron  aggregating  about  38,000  pounds,  and 
to  use  about  7,000  pounds  of  their  own  iron  to  complete  their 
time  contract.  The  iron  purchased  had  to  be  foi'ged  as  the 
contract  provided,  and  the  defendants  paid  at  the  market  price 
for  such  forging.  The  affidavit  claimed  the  right  to  set  off  the 
actual  damages  and  extra  costs  to  the  defendants  caused  by  this 
breach,  the  itemized  amounts  thereof  aggregating  over  $1,250, 
and  announced  defendants'  intention  to  ask  at  the  trial  for  a 
certificate  of  indebtedness  for  the  difference  in  their  favor. 

Urror  aaiffned  was  the  order  of  the  court  making  absolute 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

ff.  B.  GiR,  with  him  John  R.  Bead,  Silas  W.  Pettit  and 
Lomn  B,  Bunk,  for  appellants. — Where  letters  show  a  con- 
tract to  deliver  the  pieces  specified,  and  the  affidavit  sets  up  a 
failure  to  deliver  more  than  half  of  them,  and  that  by  reason 
of  this  failure  to  deliver,  the  plaintiff  was  obliged  to  purchase 
material,  the  cost  to  him,  being  the  market  values  of  such  ma- 
terial, is  the  proper  measure  of  damages  by  reason  of  the  breach 
of  such  conti*act :  Morgan  v.  Love  &  Co.,  173  Pa.  444 ;  Wil- 
son V.  Phoenix  Iron  Co.,  198  Pa.  416. 

ThomoM  DieU^  for  appellee. 

Opinton  by  Orlady,  J.,  December  13, 1902 : 
On  May  18, 1901,  the  defendants  gave  to  the  plaintiff's  agent 
an  order  for  about  80,000  pounds  of  refined  iron  that  was  to 
be  hammered  into  sizes  according  to  detailed  markings ;  which 
order  concluded  as  follows :  *'  Please  deliver  as  soon  as  possi- 
ble about  40,000  pounds,  including  items  two  and  three,  and 
follow  with  remainder  in  about  two  weeks."  On  May  18, 
the  order  was  received  and  entered^  by  the  plaintiff  company. 
Pursuant  to  the  correspondence,  about  40,000  pounds  of  forged 
iron,  billets  and  bars,  were  delivered,  and  this  action  is  brought 
to  recover  therefor. 
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The  defense  to  the  action  is  that  all  of  the  material  ordered 
was  required  by  the  defendants  for  the  making  of  knees  for  a 
ship,  then  in  process  of  construction,  which  they  were  under  a 
contract  to  deliver  within  a  specified  time.  The  plaintiffs  had 
been  repeatedly  urged  to  make  prompt  delivery  of  the  re- 
mainder of  the  iron,  all  of  which  they  had  i-epeatedly  promised 
to  do,  but  they  had  entirely  failed  therein,  and  after  waiting  un- 
til August  1,  without  receiving  further  deliveries,  the  defend- 
ants were  obliged  to  go  into  the  open  market  and  purchase 
other  unforged  iron,  which,  on  account  of  the  special  quality, 
could  be  secured  only  at  a  higher  price,  thus  making  an  extra 
expense.  The  items  of  expense  and  damage  to  the  defendants, 
as  alleged  in  the  affidavit  of  defense,  aggregated  the  sum  of 
$1,261,  which  they  claim  as  a  set-oflf  to  the  whole  of  the  plain- 
tiffs' demand,  and  aver  that  upon  trial  they  will  ask  for  a  cer- 
tificate for  the  difference  between  that  amount  and  the  amount 
claimed  by  the  plaintiffs,  to  wit :  f674.97.  There  being  no  objec- 
tion to  the  quality  or  price  of  the  merchandise  furaished,  the 
only  point  at  issue  is  whether  the  defendants  may  offset  their 
claim  for  damages  by  reason  of  the  plaintiffs'  failure  to  deliver 
the  whole  amount  of  merchandise.  The  defendants  admit  that 
the  iron  for  which  the  suit  is  brought  was  received  and 
used,  and  admit  also  their  liability  to  account  therefor,  but  urge 
that  by  reason  of  the  failure  of  the  plaintiffs  to  perform  their 
contract,  payment  can  be  made  through  their  claim  for  a  set-off. 
It  is  manifestly  apparent  from  the  plaintiffs'  claim  that  time 
and  quantity  were  important  to  the  defendants,  who  had  pur- 
chased this  iron  for  a  particular  purpose,  and  there  is  a  suf- 
ficient allegation  by  the  defendants  as  to  the  damages  resulting 
from  the  plaintiffs'  breach  of  their  contract.  After  having 
been  repeatedly  urged  by  the  defendants  to  deliver  the  re- 
mainder of  the  iron  the  default  was  of  the  plaintiffs'  own  mak- 
ing, and  resulted  in  the  defendants  being  obliged  to  go  into  the 
open  market  to  supply  that  which  under  the  contract  the 
plaintiffs  were  bound  to  deliver.  The  proportionate  extent  of 
the  failure  to  deliver  was  not  sufficiently  small  in  this  case  to 
urge  that  the  contract  was  substantially  performed.  The  doc- 
trine as  to  substantial  performance  is  an  equitable  one,  and 
can  never  be  invoked  by  one  who  wilfully  departs  from  the 
terms  of  his  contract,  and  when  suit  is  brought  to  recover  for 
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the  partial  performance  of  a  contract,  and  a  breach  is  com- 
plained of  which  is  capable  of  being  compensated  in  dam- 
ages, recovery  may  be  had  of  a  contract  price,  subject  to  the 
right  of  the  defendants  to  set  off  the  damages  resulting  from 
the  breach.  It  is  for  the  jury  to  find  whether  the  contract  has 
been  substantially  performed :  3  P.  &  L.  Digest  of  Decisions, 
4287.  The  cause  of  action  which  the  defendants  wish  to  set 
off  arises  from  the  same  transaction  as  that  on  which  the  plain- 
tiffs found  their  action,  and  the  matter  may  be  decided  by  a  jury 
trying  the  case.  The  transaction,  as  disclosed  by  the  affidavit, 
sets  out  a  state  of  facts  which,  if  proven  on  the  trial,  would,  at 
least,  entitle  the  defendants  to  have  it  submitted  to  the  jury. 
While  the  defendants  accepted  and  used  the  iron,  they  did  so 
on  the  faith  of  the  contmct,  which  provided  that  large  shipments 
of  the  same  kind  would  soon  follow,  to  be  used  in  this  par- 
ticular business.  If  found  to  be  as  alleged  that,  after  the  re- 
peated demands  to  hurry  the  shipments,  the  plaintiffs  delay  un- 
til August  1,  put  the  defendants  to  the  necessity  of  purchasing 
at  the  market  price,  the  affidavit  suggests  a  good  ground  of 
defense  to  the  plaintiffs'  claim  as  a  set  off,  it  being  a  plain  and 
clear  statement  of  a  cause  of  action,  and  the  loss,  if  proven  to 
be  as  alleged,  would  be  a  set-off  against  the  plaintiffs'  claim  in 
one  action. 

We  think  the  defendants  were  entitled  to  have  the  jury  pass 
upon  the  question. 

The  judgment  is  reversed  and  a  procedendo  awarded. 


Wick  V.  Fraternities  Accident  Order,  Appellant. 

Beneficial  associcUion^Accideiit  bcfieJUs^By- laws— Decision  of  tribunal 
establu<hed  by  association. 

The  by-laws  of  a  beneficial  association  provided  for  an  appeal  from  the 
decision  of  the  grand  executive  committee  within  thirty  days  to  the  grand 
councilor,  and  from  the  gi*and  councilor  to  the  grand  council  within  sixty 
days  after  the  decision  is  rendered.  A  member  claiming  an  accident  bene- 
fit called  at  the  office  of  the  association  where  he  met  the  president,  secre- 
tary and  grand  councilor.  He  presented  his  claim  to  them,  but  was  re- 
fused.     He  inquii-ed  *'  if  there  was  anything  further  to  do/*  and  was  told 
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that  he  could  appeal,  but  that  it  would  not  be  of  any  advantage  to  him  to 
do  so,  as  the  appeal  would  be  heard  by  the  same  parties  who  had  that  day 
disposed  of  his  claim.  The  claimant  took  no  appeal.  Held  that  the  plain- 
tiff was  bound  to  pursue  and  exhaust  the  course  provided  by  the  by-laws. 

Argued  May  13,  1902.  Appeal,  No.  69,  April  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  March  T.,  1901, 
No.  48,  on  verdict  for  plaintiff  in  case  of  Lewis  C.  Wick  v. 
Fraternities  Accident  Order.  Before  Rice,  P.  J.,  Beaveb, 
Oelady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Reversed. 

Appeal  from  judgment  of  justice  of  the  peace. 
Action  to  recover  accident  benefits.     Before  Greer,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  refused  binding  instructions  for  defendant 
Verdict  and  judgment  for  plaintiff  for  $104.     Defendant  ap- 
pealed. 

JError  assigned  among  others  was  in  refusing  binding  instruc- 
tions for  defendant. 

William  R.  Murphy^  with  him  Stephen  Cummingn^  for  appel- 
lant.— Where  the  laws  of  the  association  provide  a  remedy  for 
the  grievance  complained  of,  which  has  not  been  pursued  and 
exhausted,  such  fact  is  a  perfect  defense  to  the  action  in  the 
courts :  Smith's  Society  v.  Vandyke,  2  Wharton,  309 ;  Bryan 
V.  Society,  8  W.  &  S.  247  ;  German  Reformed  Church  v.  Com- 
monwealth, 3  Pa.  282 ;  Toram  v.  Association,  4  Pa.  519 ;  Society 
V.  Meyer,  52  Pa.  125  ;  Sperry's  Appeal,  116  Pa.  391 ;  Common- 
wealth V.  Union  League,  135  Pa.  301 ;  Leech  v.  Harris,  2  Brew- 
ster, 571 ;  Miller  v.  Wolf,  18  Lancaster  Law  Rev.  105  ;  Shrefflier 
V.  Pride  of  the  West,  Castle  No.  28,  32  Pittsburg  Legal  Jour. 
N.  S.  37  ;  Myers  v.  Fritchman,  6  Pa.  Superior  Ct.  580. 

OflBcers  of  a  mutual  insurance  company  have  no  authority  to 
waive  its  by-laws  which  relate  to  the  substance  of  the  contract 
between  an  individual  member  and  his  associates :  Baxter  ▼. 
Insurance  Co.,  83  Mass.  294 ;  Evans  v.  Insurance  Co.,  91  Mass. 
329 ;  Hale  v.  Insurance  Co.,  72  Mass.  169 ;  Brewer  v.  Insurance 
Co.,  80  Mass.  203 ;  Mulrey  v.  Insurance  Co.,  86  Mass.  116 ; 
Swett  V.  Society,  78  Maine,  541  (7  Atl.  Repr.  394)  ;  Burbank 
V.  Association,  144  Mass.  434  (11  N.  E.  Repr.  691)  ;  McCoy 
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V.  Insurance  Co.,  152  Mass.  272  (25  N.  E.  Repr.  289) ;  Lyon 
V.  Society,  168  Mass.  83  (26  N.  E.  Repr.  236) ;  Kocher  v. 
Legion,  48  Atlantic  Repr.  644 ;  Miller  v.  Association,  42  N.  J. 
Eq.  469  (7  Atl.  Repr.  895) ;  Ellis  v.  Alta  Friendly  Society,  16 
Pa.  Superior  Ct.  607. 

J.  D.  Marshall^  for  appellee,  cited :  Fritz  v.  Lebanon  Mut. 
Ins.  Co.,  164  Pa.  384 ;  Roe  v.  Dwelling  House  Ins.  Co.,  149 
Pa.  94 ;  Campbell  v.  Mut.  Accident  Assn.,  172  Pa.  561 ;  Mc- 
Farland  v.  Ins.  Co.,  134  Pa.  590 ;  McCormick  v.  Ins.  Co.,  163 
Pa.  184. 

Opinion  by  Orlady,  J.,  December  13, 1902 : 
The  plaintiff  brought  suit  to  recover  $200  from  the  defendant 
association  under  a  certificate  of  membership  which  provided 
that  in  case  of  an  accident  he  should  receive,  at  the  rate  of 
%26.00  a  week,  not  exceeding  fifty-two  weeks,  for  the  time  he  was 
suffering  and  disabled  from  the  accident.  No  question  is  raised 
as  to  the  standing  of  the  plaintiff  in  the  association  at  the  time 
the  accident  occurred.  A  proper  claim  was  made  and  the  lia- 
bility of  the  company  was  denied.  The  accident  occurred  on 
April  26,  and  the  defendant  company  was  notified  on  April 
30,  which  notice  was  soon  followed  by  a  personal  visit  of  the 
claimant  to  the  office  of  the  company,  where  he  met  the  secre- 
taiy,  the  president,  and  an  officer  called  grand  councilor,  who 
notified  him  that  the  company  was  not  liable,  for  the  reason 
that  he  had  voluntarily  withdrawn  or  thrown  himself  from  the 
bicycle  on  which  he  was  riding  at  the  time  he  received  his 
injury,  and  that  it  was  not  an  accident ;  and  for  a  further  reason 
that  he  did  not  look  and  listen,  or  dismount  from  his  wheel, 
before  attempting  to  cross  the  railroad  track.  After  he  had 
been  informed  of  the  decision  against  his  claim,  he  inquired  ''  if 
there  was  anything  further  to  do,"  and  was  told  that  he  could 
appeal,  but  that  it  would  not  be  of  any  advantage  to  him  to 
do  so,  as  the  appeal  would  be  heard  by  the  same  parties  who 
had  that  day  disposed  of  his  claim.  This  is  a  mutual  benefit 
society,  and  its  by-laws  are  a  part  of  the  contract  made  with 
its  members  and  binding  on  all,  whether  officers  or  not.  It 
is  of  first  importance  that  they  should  be  enforced,  so  as  to 
give  effectual  insurance  to  ejich  member  on  equal  terms,  con- 
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ditdons  and  restrictions.  The  plaintiff  was  notified  on  Octo- 
ber 29,  by  letter  from  the  secretary,  that  "the  next  step 
for  you  to  take,  according  to  the  laws  of  this  order  and  which 
are  a  part  of  your  contract  of  membership,  is  to  appeal  your 
claim  to  the  grand  councilor  within  thirty  days,"  This  he 
did  not  do,  and  his  claim  is  impaled  on  a  technicality  which 
could  have  been  avoided  by  literally  complying  with  the  by- 
law of  the  association  regulating  appeals :  "  Section  32.  Any 
member,  beneficiary  or  other  claimant,  considering  the  decision 
of  the  grand  executive  committee  against  him  in  respect  to  a 
claim  for  benefits  or  other  matter,  unjust  and  not  in  accordance 
with  the  laws  of  the  order,  shall  appeal  in  the  following  man- 
ner, to  wit :  From  the  decision  of  the  grand  executive  commit- 
tee, within  thirty  days,  to  the  grand  councilor ;  from  the  grand 
councilor  to  the  grand  council,  within  sixty  da3rs  after  the  de- 
cision is  rendered."  The  president  did  not  have  authority  to 
speak  for,  nor  to  anticipate  the  action  of  the  grand  council,  as 
he  was  not  a  member  of  that  tribunal.  The  grand  councilor 
and  grand  secretary  with  a  number  of  other  officials  constituted 
the  grand  council,  which  was,  by  the  laws  of  the  association, 
the  tribunal  of  last  resort  of  all  matters  emanating  from  the 
councils.  The  appellant  was  illy  advised  or  deceived  by  the 
grand  officeiB  who  owed  to  him  faithful  instruction ;  and  in 
following  their  suggestions,  he  is  left  without  a  remedy,  as  he 
was  bound  to  know  the  laws  of  the  association,  and  act  in  ac- 
cordance with  their  requirements.  The  laws  of  the  associa- 
tion, of  which  the  plaintiff  was  a  member,  provided  a  course 
which  must  be  pursued  and  exhausted,  and  unless  so  dealt 
with,  the  claimant  is  without  remedy :  Myers  v.  Fritchman, 
6  Pa.  Superior  Ct.  680. 

It  is  not  necessary  to  consider  the  other  assignments  of  error, 
and  for  the  reason  given,  the  judgment  is  reversed. 
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Watson  t).  Beck,  Appellant. 

CorUractSushand  and  wife—Ostensible  ownership^Quesiion  for  jury. 
In  an  action  by  a  woman,  the  owner  of  a  hotel,  to  recover  for  board 
where  the  defendant  seeks  to  set  off  a  debt  duo  to  him  by  plaintiff's 
husband,  the  case  is  for  the  jury  where  the  evidence  shows  that  the 
plaintiff  permitted  her  husband  to  act  as  her  agent;  that  both  were 
actively  engaged  about  the  hotel ;  that  there  was  nothing  to  indicate  an 
ownership  in  one  more  than  the  other;  that  the  contract  with  defendant 
was  made  by  the  husband,  and  the  defendant  made  no  inquiry  as  to  the 
ownership  of  the  hotel. 

Argued  May  20,  1902.  Appeal,  No.  132,  April  T.,  1902, 
by  defendant,  from  judgment  of  C.  P.  Forest  Co.,  May  T., 
1901,  No.  1,  on  verdict  for  plaintiff  in  case  of  M.  C.  Watson  v. 
J.  E.  Beck.  Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W. 
PORTEB  and  W.  D.  Poeteb,  JJ.     Affirmed. 

Assumpsit  for  board.     Before  Lindsey,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  $352.57.     Defendant 
appealed. 

Errors  asrigned  were  instructions  submitting  the  case  to  the 
jury. 

J.  R  Me  Cr eery,  with  him  T.  F.  Ritchey,  W,  E,  Rice  and  Q. 
F.  Whitmer,  for  appellant,  cited :  Parker  v.  Donaldson,  2  W. 
&  S.  9 ;  Lancaster  v.  Knickerbocker  Ice  Co.,  153  Pa.  427 ; 
Filbert  v.  Haw,  8  Watts,  443 ;  Clement  v.  Philadelphia,  137 
Pa.  328 ;  Lloyd's  App.,  95  Pa.  518 ;  Reed  v.  Penrose's  Exec- 
utrix, 36  Pa.  214. 

Don  C.  Corhett,  with  him  8.  D.  Irwin  and  J.  S.  Shirley^  for 
appellee,  cited :  Bernshouse  v.  Abbott,  45  N.  J.  L.  531 ;  Cave 
V.  Mills,  7  H.  &  N.  913 ;  Kelly  v.  Eichman,  3  Whart.  419 ; 
Greeley  v.  Thomas,  56  Pa.  85 ;  Treffeison's  Assignment,  3 
Kulp,  308;  Lash  v.  Spayd,  141  Pa.  360;  Anderson's  App.,  4 
Yeates,  35 ;  Wilson  v.  Hamilton,  9  S.  &  R.  430 ;  Lord  v. 
Meadville  Water  Co.,  185  Pa.  122;  Fyan  v.  Cessna,  10  Atl. 
Repr.  29. 
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Opinion  by  Orlady,  J.,  December  13, 1902 : 

This  action  of  assumpsit  was  brought  to  recover  for  board- 
ing, washing,  etc.,  furnished  by  the  plaintiff  to  the  defendant 
who  was  a  practicing  physician.  It  is  undisputed  that  the 
plaintiff  was  the  owner  of  the  hotel,  and  that  her  husband,  J.  D. 
Watson,  was  her  business  manager,  between  whom  and  Dr.  Beck 
there  was  a  substantial  dispute  as  to  the  terms  of  the  contract 
The  defendant  occupied  rooms  and  received  accommodations 
for  a  period  of  fif tynsix  weeks,  during  which  time  the  plaintiff 
had  no  negotiation  with  him  as  to  her  claim.  She  testified  as 
follows :  ^^  I  left  it  to  J.  D.  Watson,  as  he  had  made  the  bargain 
and  I  did  not  want  to  interfere.  Mr.  Watson  acts  as  my  agent. 
I  never  asked  Dr.  Beck  for  any  money  for  rent  or  settlement 
for  room ;  I  expected  Mr.  Watson  to  settle  that." 

The  defense  was  that  J.  D.  Watson  was  indebted  to  the  de- 
fendant, and  that  the  contract  was  made  with  him  individually 
as  the  owner  of  the  property,  which  claim  the  defendant  sought 
to  set  off  in  this  action.  An  examination  of  the  record  raises 
questions  of  fact  only,  which  questions  were  submitted  to  the 
jury  in  a  charge  of  which  the  defendant  has  no  reason  to  com- 
plain. Both  husband  and  wife  were  actively  engaged  about 
the  hotel,  and  there  was  nothing  to  indicate  an  ownership  in 
one  more  than  in  the  other.  The  defendant  made  no  inquiry, 
but  J.  D.  Watson  told  him  that  Mrs.  Watson  had  some  objec- 
tion to  his  being  received  as  a  boarder.  The  inconsistencies  in 
the  defendant's  and  J.  D.  Watson's  testimony  could  be  recon- 
ciled only  by  the  tribunal  to  which  the  cause  was  submitted. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 


Keiper*8  License. 

Liquor  law—Transfer  of  applicatiofP—Time  of  filing  applicaHan—Ad' 
vertisemeni. 

Where  an  applicant  for  a  liquor  license,  pending  the  hearing  of  a  re- 
monstrance against  him,  transfers  all  his  right  in  the  application  to  an- 
other, and  the  transferee  files  an  application,  but  within  the  three  weeks 
prior  to  the  day  fixed  by  order  of  court  for  the  hearing  of  applica- 
tions, and  the  transferee's  application  has  not  been  advertised,  the  court 
is  without  power  to  grant  the  license.    In  such  a  case  the  transfer  of  the 
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application  cannot  be  considered  as  a  transfer  of  a  license,  nor  can  the 
application  of  the  transferee  be  considered  as  an  amendment  of  the  orig- 
inal petition.  The  statutory  requirements  as  to  filing  three  weeks  before 
time  for  hearing  and  as  to  advertising  are  mandatory. 

Argued  Oct.  6,  1902.  Appeal,  No.  44,  Jan.  T.,  1908,  by 
Frank  P.  Meckas,  from  order  of  Q.  S.  Monroe  Co.,  granting 
liquor  license  in  In  re  Keiper's  Liquor  License.  Before  RiOB, 
P.  J.,  Beaver,  Oblady,  W.  W.  Pobtbb  and  W.  D,  Pob- 
TBB,  JJ.     Reversed. 

Petition  for  liquor  license. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court 

Error  assigned  was  order  granting  license. 

Charles  B.  Staples^  with  him  Wilton  A.  Erdman^  for  appel- 
lant.— The  principle  is  well  established  that  where  the  juris- 
diction of  a  court  is  statutory,  he  who  asks  for  a  decree  must 
be  able  to  point  to  the  written  provisions  that  justify  action, 
either  by  expression,  or  necessary  implication.  In  this  case 
the  attention  of  the  court  was  not  directed  to  any  provision  for 
the  transfer  of  a  license  application,  nor  is  there  any  such  pro- 
vision, and  it  is,  therefore,  urged  that  the  action  of  the  court 
was  without  sanction  of  law. 

In  cases  similar  to  the  present  one  where  an  effort  has  been 
made  to  escape  the  results  of  the  illegal  acts  of  a  licensee  by 
requesting  the  court  to  grant  the  license  on  condition  that  it 
be  immediately  tiunsferred  to  a  proper  person,  the  courts  have 
refused  to  issue  the  license :  Forest  House  License,  6  North- 
ampton, 17  ;  Howell's  Application,  10  Pa.  Dist.  Rep.  504 ; 
Cronin  v.  Sharp,  16  Pa.  Superior  Ct.  76. 

The  courts  have  uniformly  held  that  a  license  application, 
after  it  had  been  filed,  cannot  be  amended  in  a  material  matter : 
Sherry's  License,  12  Pa.  C.  C.  Rep.  119 ;  Donnoyer's  License, 
9  Pa.  C.  C.  Rep.  808. 

Harvey  Huffman^  with  him  W.  B,  EiUnberger^  for  appellee. — 

The  granting  of  licenses  in  Pennsylvania  by  the  courts  of 

quarter  sessions  is  made  to  the  place  and  not  to  the  person. 

The  necessity  for  the  hotel  is  the  primary  and  controlling  ele- 

VoL.  XXI— 38 
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ment  moving  the  court  in  each  instance :  Bums'  License,  3  Pa. 
Dist.  Rep.  429 ;  Justin's  Application,  2  Pa.  C.  C.  Rep.  22 ;  Ap- 
plication  of  Keifer  et  al.  2  Pa.  0.  0.  Rep.  40 ;  O'Brien's  License, 
1  Pa.  C.  C.  Rep.  363. 

If  the  assignment  made  by  Jesiah  Keiper  were  considered  by 
the  court  as  an  amendment,  the  court  had  the  discretion  to  allow 
such  amendment :  Miller's  License,  13  Pa.  Superior  Ct.  272. 

The  granting  of  the  license  in  this  case  to  Reuben  Keiper 
was  a  matter  of  discretion  with  the  court:  McOmber's  License, 
3  Pa.  Dist.  Rep.  431 ;  Summa's  License,  2  Pa.  Dist  Rep.  651 ; 
Breen's  License,  2  Pa.  Dist.  Rep.  652. 

The  granting  of  the  license  in  this  case  to  Reuben  Keiper  was 
a  matter  of  discretion  with  the  court.  The  court  having  first 
determined  the  necessity  for  the  hotel  at  this  place,  the  only 
thing  further  required  was  to  satisfy  the  court  that  the  out- 
going license  would  be  held  by  a  proper  and  fit  person.  Its 
discretionary  power  was  exercised.  The  court  fully  considered 
the  whole  case,  even  allowing  the  remonstrance  to  put  on  the 
stand  witnesses  against  Jesiah  Keiper,  the  original  applicant. 
The  court  did  this  so  that  the  whole  matter  could  be  gone  into 
by  all  the  parties,  and  as  we  have  a  right  to  assume,  to  discover 
whether  the  rights  of  the  public  could  best  be  subserved  by  the 
granting  or  refusal  of  this  license. 

Where  the  court  finds  that  the  house  applied  for  is  necessarj' 
,  for  the  accommodation  of  the  public,  it  will  not  permit  an  ap- 
plicant for  a  hotel  license,  who  has  been  reported  to  the  court 
as  an  unfit  person  to  be  intrusted  with  a  license,  to  withdraw 
his  petition  on  the  day  of  hearing,  so  as  to  effect  the  granting 
of  license  to  the  house,  in  case  the  proper  person  shall  make  ap- 
plication for  any  portion  of  the  license  year. 

In  such  case  the  license  to  the  applicant  may  be  refused,  but 
the  petition  directed  to  remain  among  the  files  to  show  author- 
ity for  warranting  the  court  during  the  license  year  to  grant  a 
license  to  the  petitioner's  successor  if  the  same  shall  appear 
proper :  Heilig's  License,  2  Pa.  Dist.  Rep.  342 ;  Umholtz's  Li- 
cense, 191  Pa.  177 ;  Russell's  License,  1  Pa.  Dist.  Rep.  267. 

Opinion  by  W.  D.  Pobtbb,  J.,  December  13, 1902 : 
Jesiah  Keiper,  on  February  20, 1902,  filed  with  the  clerk  of  the 
court  of  quarter  sessions  of  Monroe  county,  his  petition  in  proper 
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form  prajring  that  a  license  be  issued  to  him  to  sell  liquors  at 
retaiL  This  application  was  duly  advertised,  and  on  March  17, 
1902,  a  remonstrance  was  filed  against  the  granting  of  said 
license,  alleging  that  the  applicant  had  during  the  previous  year 
violated  the  liquor  laws  of  the  state  by  selling  on  Sundays  and 
to  minors,  and  that  he  was  an  unfit  person  to  have  a  license. 
The  hearing  upon  the  application  of  Jesiah  Keiper  was,  on 
April  1,  continued  until  April  19,  1902.  On  April  9,  1902, 
Jesiah  Keiper  filed  of  record  a  paper  stating  that  he  did, 
*^  for  a  valuable  consideration  assign,  transfer  and  set  over  to 
Reuben  Keiper,"  all  his  right,  title  and  interest  in  said  applica- 
tion. Upon  the  same  day  Reuben  Keiper  presented  his  petition 
^^for  the  transfer  of  application  of  a  license  to  sell  vinous,  spirit- 
uous, malt  and  brewed  liquors  and  admixtures  thereof,  in  com- 
pliance with  the  act  of  assembly  of  May  18,  1887,  in  quan- 
tities not  exceeding  one  quart ; "  which  petition  contained  the 
averments  required,  in  original  applications  for  a  license,  by  the 
provisions  of  the  act  under  which  it  purported  to  be  filed.  The 
petition  of  Reuben  Keiper  was  not  advertised.  The  court,  on 
April  19, 1902,  without  disposing  of  the  original  application 
of  Jesiah  Keiper,  granted  a  license  to  Reuben  Keiper.  The 
appellant  was  one  of  the  remonstrants  in  the  court  below. 

The  Act  of  May  13,  1887,  P.  L.  108,  prohibits  the  sale  of 
liquor  by  retail,  unless  a  license  therefor  shall  have  been  obtained 
in  the  manner  by  that  statute  provided.  The  statute  confers 
upon  the  court  of  quarter  sessions  jurisdiction  to  grant  licenses, 
but  the  limits  of  that  jurisdiction  and  the  manner  in  which  it  is 
to  be  exercised  are  distinctly  defined  by  the  statute.  Licenses 
shall  only  be  granted  to  citizens  of  the  United  States  of  temper- 
ate habits  and  good  moral  character.  When  the  preliminary 
conditions  have  been  complied  with,  it  is  the  duty  of  the  court 
to  grant  a  hearing  upon  the  petition,  and  the  right  to  that  hearing 
is  given  not  only  to  the  applicant,  but  to  the  residents  of  the 
ward,  borough  or  township,  both  those  who  favor  and  those  who 
remonsti-ate  against  the  application  for  such  license.  "  When- 
ever, in  the  opinion  of  the  court,  having  regard  to  the  number 
and  character  of  the  petitioners  for  and  against  such  application, 
such  license  is  not  necessary  for  the  accommodation  of  the  public 
and  entertainment  of  strangers  or  travelers,  or  the  applicant  or 
applicants  is  or  are  not  fit  persons  to  whom  such  license  should 
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be  granted,"  the  express  mandate  of  the  law  makes  it  the  duty 
of  the  court  to  refuse  the  license.  An  applicant  is  not  entitled 
to  a  license  as  a  matter  of  right,  on  the  ground  that  he  has  com- 
plied with  the  provisions  of  the  act  and  no  remonstrance  has 
been  filed  against  his  application :  Raudenbusch's  Petition,  120 
Pa.  328.  The  matter  is  one  of  public  concern ;  the  necessity 
of  the  house  for  the  accommodation  of  the  public,  the  fitness 
of  the  applicant  and  the  effect  upon  the  public  order  and  peace 
of  the  community,  reasonably  to  be  apprehended  from  the  grant 
of  a  license  to  that  particular  applicant  at  the  place  designated, 
are  all  to  be  considered.  The  lawmaking  power  while  imposing 
a  duty  upon  the  court,  provided  means  by  which  the  conscience 
of  the  court  might  be  informed  as  to  the  facts  having  a  direct 
bearing  upon  the  result  dictated  by  a  proper  discharge  of  that 
duty.  The  legislature  did  not  merely  give  the  court  power  to 
obtain  the  infomation  but  it  gave  to  the  residents  of  a  neighbor- 
hood, to  be  afifected  by  the  proceeding,  the  right  to  impart  the 
information,  and  in  order  that  this  right  might  not  be  defeated, 
the  statute  embodied  provisions  which  were  intended  to  assure 
notice  of  every  essential  element  of  the  application  and  the  time 
when  those  interested  might  expect  a  hearing.  The  3d  sec- 
tion of  the  act  provides  that  all  licenses  shall  be  for  one  year, 
from  a  date  fixed  by  rule  or  standing  order  of  the  court  of 
quarter  sessions.  "  The  said  court  shall  fix  by  rule  or  standing 
order  a  time  at  which  applications  for  said  licenses  shall  be  heard, 
at  which  time  all  persons  applying  or  making  objections  to 
applications  for  license  may  be  heard  by  evidence,  petition,  re- 
monstrance or  counsel."  When  the  court  has  complied  with 
this  mandate  of  the  statute,  and  by  rule  fixed  the  time  when 
license  applications  are  to  be  heard,  that  rule  has  the  binding 
force  of  positive  law,  and  is  to  be  read  into  the  statute  from 
which  the  court  derives  its  jurisdiction  to  grant  any  license. 
Such  a  rule  can  only  be  suspended  or  superseded  by  the  adoption 
in  an  orderly  manner  of  a  general  rule  or  standing  order  fixing 
some  other  time  for  the  hearing  of  all  applications. 

The  4th  section  of  the  act  requires  every  person  apply- 
ing for  a  license  to  file  his  petition  with  the  clerk  of  the  court 
of  quarter  sessions,  at  least  three  weeks  before  the  first  day  of 
the  session  of  the  court  at  which  the  same  is  to  be  heard.  The 
act  and  its  supplement  impose  upon  the  clerk  the  duty  of  pub- 
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lishing,  prior  to  the  time  fixed  for  hearing,  a  list  containmg  the 
names  of  all  such  applicants,  their  respective  residences  and 
the  place  for  which  such  application  is  made.  The  court  must 
fix  the  day  of  hearing,  every  application  must  be  filed  three 
weeks  before  the  first  day  of  the  session  of  the  court  at  which 
the  same  is  to  be  heard,  and  the  clerk  must  publish  the  list 
during  the  period  prescribed  by  the  statute,  prior  to  the  time 
of  hearing.  These  provisions  are  for  the  purpose  of  making 
certain  that  the  public  shall  have  notice  of  the  time  when  these 
matters  of  public  concern  are  to  be  heard  and  disposed  of  by 
the  court  The  requirement,  that  every  application  for  the 
grant  of  a  license  shall  be  filed  three  weeks  before  the  first 
day  of  the  session  at  which  the  same  is  to  be  heard,  is  mandatory. 
When  the  applications  are  not  so  filed  it  is  impossible  for  the 
clerk  to  perform  the  duty  imposed  upon  him  by  the  statute, 
and  the  manifest  intention  of  the  legislature  that  the  public 
shall  have  notice  must  be  defeated.  The  statute  contemplates 
notice  of  the  identity  of  the  proposed  licensee  as  well  as  that 
of  the  place  where  the  business  is  to  be  carried  on,  and  the 
courts  have  no  authority  to  permit  any  substitution  or  transfer 
of  the  application  which  will  defeat  the  legislative  intent. 

The  court  of  quarter  sessions  of  Monroe  county  had  by  stand- 
ing rule  fixed  the  fourth  Monday  of  March  in  each  and  every  year 
as  the  time  at  which  applications  for  licenses  should  be  heard. 
The  petition  of  Reuben  B.  Keiper  for  a  license  had  not  been  filed 
three  weeks  before  that  day.  "  Whether  any  or  all  licenses  shall 
be  granted  is  a  legislative,  not  a  judicial,  question.  Courts  sit  to 
administer  the  law  fairly,  as  it  is  given  to  them,  and  not  to 
make  or  repeal  it : "  Schlaudecker  v.  Marshall,  72  Pa.  200. 
The  source  from  which  the  court  below  derived  any  power 
which  it  had  in  the  premises  was  the  act  of  1887 ;  the  appellee 
had  not  complied  with  the  provisions  of  that  statute,  he  had 
no  right  to  be  heard  upon  his  application,  and  the  court  had  no 
authority  to  grant  him  a  license  as  upon  an  original  application. 

The  order  of  the  court  below  cannot  be  sustained  as  a  trans- 
fer of  a  license.  There  can  be  no  transfer  of  a  license  unless 
as  expressly  authorized  by  an  act  of  assembly:  Petition  of 
Babetta  Blumenthal,  125  Pa.  412.  The  only  authority  for  the 
transfer  of  a  license  is  to  be  found  in  the  Acts  of  April  20, 1858, 
sec.  7,  P.  L.  365,  and  July  15, 1897,  P.  L.  297,  in  each  of  which 
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provision  is  made  for  the  transfer  of  licenses  after  they  have 
been  granted.  A  license  may  be  transferred  before  it  has  been 
taken  out  and  paid  for,  but  there  must  have  been  a  grant  of 
the  right  to  take  it  out.  The  court  must  have  performed  its 
whole  function  by  granting  to  the  applicant  the  right  to  have 
the  license ;  when  this  has  not  been  done  there  is  nothing  to 
transfer :  Umholtz's  License,  191  Pa.  177. 

The  argument  of  the  appellee  that  the  judgment  of  the  court 
of  quarter  sessions  may  be  sustained  upon  the  theory  that  the 
petition  of  Reuben  Keiper  is  to  be  treated  as  an  amendment  of 
the  original  petition  of  Jesiah  Keiper,  is  without  foundation. 
There  is  no  statute  which  would  authorize  an  amendment  of 
this  character,  nor  can  it  be  sustained  under  the  discretionary 
power  of  the  court.  Even  if  the  court  had  discretion  to  permit 
amendments  in  proceedings  of  this  character,  that  discretion 
must  be  exercised  according  to  law,  not  outside  of  law,  and  in 
such  a  manner  as  to  defeat  the  clearly  defined  purpose  of  the 
statute  from  which  the  court  derived  its  jurisdiction :  Schlau- 
decker  v.  Marshall,  supra.  "Where  anything  is  left  to  any 
person  to  be  done  according  to  his  discretion  the  law  intends 
it  must  be  done  with  a  sound  discretion  and  according  to  law :  '* 
1  Tomlin's  Law  Diet,  title,  *'  Discretion."  Considered  as  an 
amendment,  the  effect  of  the  new  petition  was  to  change  the 
whole  purpose  of  the  proceeding.  The  original  petition  sought 
a  personal  privilege  for  Jesiah  Keiper ;  his  fitness  was  an  ele- 
ment upon  which  the  court  would  have  been  required  to  pass 
under  that  petition ;  the  petition  which  it  is  now  attempted  to 
substitute  was  for  the  purpose  of  obtaining  a  personal  privilege 
for  another  man,  who  grounded  his  right  upon  his  own  personal 
qualifications.  If  this  could  be  permitted,  then  a  man  who 
had  a  reputation  for  high  moral  character  and  unquestioned 
fitness  might  file  an  application  for  a  license  and,  the  publication 
of  his  name  having  misled  the  public  and  prevented  a  remon- 
strance, he  could  prior  to  the  hearing  turn  over  his  application 
to  a  disorderly  and  intemperate  person  of  whose  intention  to 
apply  the  public  had  no  notice.  We  are  of  opinion  that  the 
court  fell  into  ertor  when  it  granted  this  license. 

The  order  of  the  court  of  quarter  sessions  is  reversed  and  it 
is  now  ordered  that  the  appellee  pay  the  cost  of  this  appeal. 
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Funkhouser's  License.  ' 

Argued  May  14, 1902.  Appeal,  No.  151,  April  T.,  1901,  by 
T.  P.  Brown,  from  order  of  Q.  S.  Lawrence  Co.,  March  T.,  1902, 
No.  51,  granting  a  liquor  license  in  In  re  Application  of  Julia  A. 
Funkhouser.  Before  Rice,  P.  J.,  Beaver,  Oelady,  W.  W. 
PoRTEE  and  W.  D.  Poktee,  J  J.    Reversed. 

JameB  A.  Gardner^  for  appellant. 

B.  A.  WinUmitZy  with  him  S.  L.  MeCracken^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  December  13,  1902 : 
The  questions  presented  by  this  record  have  been  considered 
in  the  opinion  this  day  filed  in  the  appeal  of  Meckas,  **  In  re 
License  of  Reuben  Keiper,"  supra,  and  are  ruled  by  the  prin- 
ciples which  were  there  applied. 

The  order  of  the  court  of  quarter  sessions  is  reversed  and  it 
is  now  ordered  that  the  appellee  pay  the  costs  of  this  appeal. 


Quaker  City  Apartnaient  House  Company  v.  Matthews, 

Appellant. 

Corporations — Stock  subscription — Fctlse  statement  in  prospectus. 
In  an  action  by  a  foreign  corporation  to  recover  on  a  stock  subscription, 
where  it  appears  that  appended  to  the  stock  subscription  was  a  prospectus 
which  set  forth  that  the  company  had  purciiased  a  property  particularly 
designated,  as  a  site  for  an  apartment  house,  and  that  such  a  building  was 
being  erected  thereon,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  plaintiff  had  never  purchased  the  property  designated,  and,  on 
account  of  its  being  a  foreign  corporation,  could  not  purchase  it,  that  the 
building  was  being  erected  by  another  corporation,  and  that  defendant 
was  induced  to  sign  the  stock  subscription  on  the  strength  of  such  repre- 
sentations. 

Argued  Oct.  7,  1902.     Appeal,  No.  272,  Oct.  T.,  1901,  by 
defendant,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  June  T., 
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1901,  No.  2391,  making  absolute  rule  for  judgment  for  war/ 
of  a  sufficient  affidavit  of  defense,  in  case  of  Quaker  City 
Apartment  House  Company  v.  Francis  B.  Matthews.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed. 

Assumpsit  on  a  subscription  to  stock. 

The  averments  of  the  statement  of  claim  and  the  affidavit 
of  defense  sufficiently  appear  by  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Thomas  Mc  Connelly  Jr,^  with  him  J.  Henry  Williams^  tor  ap- 
pellant.— The  defendant  was  induced  to  sign  the  agreement  by 
false  representations  as  to  other  subscribers  :  Custar  v.  Titus- 
ville  Gas  &  Water  Co.,  63  Pa.  381 ;  Lare  v.  Westmoreland  Spe- 
cialty Company,  155  Pa.  33 ;  Pittsburg  &  Connellsville  R.  R. 
Co.  V.  Stewart,  41  Pa.  54 ;  Caley  v.  Philadelphia  &  Chester 
County  R.  R.  Co.,  80  Pa.  363  ;  Hanover  Junction,  etc.,  R.  R.  Co. 
V.  Haldeman  &  Co.,  82  Pa.  36. 

As  the  agreement  was  made  in  Pennsylvania,  its  conditions 
requiring  the  ownership  of  land  in  Pennsylvania  and  the  erec- 
tion of  a  building  thereon  by  the  plaintiff,  a  foreign  corporation 
not  registered  in  Pennsylvania,  were  therefore  void  under  the 
Act  of  April  22,  1874,  P.  L.  108 :  People's  B.  L.  &  S.  Assn. 
V.  Berlin,  15  Pa.  Superior  Ct.  393 ;  Wild  wood  Pavilion  Co.  v. 
Hamilton,  15  Pa.  Superior  Ct.  389. 

The  subscription  agreement  contained  representations  that 
the  company  owned  land  in  Pennsylvania  and  that  the  subscrip- 
tions were  to  be  used  in  erecting  a  building  thereon,  both  of 
which  representations  were  relied  upon  by  the  defendant,  and 
have  proven  to  be  false  and  impossible  under  the  law. 

It  is  unquestionably  true  that  where  one  is  induced  to  make 
a  subscription  to  the  capital  stock  of  a  company  by  fraudulent 
representations  or  false  statements  ....  the  contract  may  be 
avoided  by  the  subscriber :  Grossman  v.  Penrose  Ferry  Bridge 
Co.,  26  Pa.  69 ;  Plank  Road  Co.  v.  Amdt,  31  Pa.  317 ;  Muncy 
Traction  Engine  Co.  v.  Green,  143  Pa.  269 ;  Spellier  Elec.  Time 
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Co.  V.  Leedom,  149  Pa.  185 ;  Lare  v.  Westmoreland  Specialty 
Co.,  155  Pa.  33 ;  Caley  v.  Phila.  &  C.  Co.  R.  R.  Co.  80  Pa. 
363 ;  Filson  v.  Himes,  5  Pa.  452. 

Meynolds  D.  Broitm^  with  him  Malcolm  Lloyd^  Jr.^  and  Charles 
H.  Burr,  Jr.,  for  appellee,  cited :  Holton  v.  Noble,  83  Cal.  7  (28 
Pac.  Repr.  58)  ;  Ins.  Co.  v.  Floyd,  74  Mo.  286 ;  Graff  v.  Pitts- 
burg, etc.,  R.  R.  Co.,  31  Pa.  489 ;  Robinson  v.  Pittsburg,  etc.,  R. 
R.  Co.,  32  Pa.  334 ;  Miller  v.  Hanover  Junction,  etc.,  R.  R.  Co., 
87  Pa.  95 ;  Connecticut,  etc.,  R.  R.  Co.  v.  Bailey,  24  Vt.  466. 

Opinion  by  Rice,  P.  J.,  December  13, 1902 : 
In  an  action  of  assumpsit  on  an  agreement  to  subscribe  to  the 
stock  of  a  foreign  corporation  not  registered  in  Pennsylvania, 
it  appeared  from  the  statement  of  claim  that  the  prospectus 
which  was  attached  to  and  made  part  of  the  subscription  agree- 
ment contained  the  following  representation  :  "  The  company 
has  purchased  the  property  comer  of  Thirty-sixth  and  Chest- 
nut streets,  for  the  purpose  of  erecting  thereon  the  Norman- 
die  Apartment  House,  and  now  offers  for  sale  20,000  shares 
of  six  per  cent  preferred  stock  at  $5.00  per  share."  It  was 
further  alleged  in  the  statement  of  claim,  "  that  the  Normandie 
Apartment  House  is  being  erected  at  the  present  time  in  all 
respects  in  accordance  with  the  terms  of  the  prospectus  afore- 
said." It  was  averred  in  the  second  supplemental  affidavit  of 
defense,  that  without  the  above  representation  the  defendant 
would  not  have  signed  the  subscription  agreement,  that  the  rep- 
resentation that  the  plaintiff  company  had  purchased  said  prop- 
erty was  false  and  ^^  that  it  had  not  at  that  time  nor  has  it  since 
purchased  said  property,  nor  could  it  then  nor  at  any  time  since 
purchase  or  own  said  property,  on  account  of  its  being  without 
authority  to  own  real  estate  in  Pennsylvania,  and  the  defendant 
further  avers  that  the  Normandie  Apartment  House  is  not  be- 
ing erected  by  the  plaintiff  as  set  forth  in  the  prospectus  afore- 
said, but  that  the  said  property  is  owned  and  registered  in  the 
name  of  the  Normandie  Apartment  House  Company,  another 
and  a  different  corporation  by  which  the  said  apartment  is  be- 
ing erected  on  the  lot  aforesaid."  Whatever  may  be  said  of 
the  defenses  set  up  in  the  original  and  first  supplemental  affi- 
davits of  defense,  we  think  it  clear  that  the  averments  above 
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referred  to  and  quoted  were  sufficient  to  prevent  summary  judg- 
ment and  entitle  the  defendant  to  a  jury  trial.  The  obvious 
inducement  to  th6  defendant's  subscription  was  that  the  com- 
pany had  purchased  the  land  described  and  was  about  to  erect 
an  apartment  house  thereon.  The  money  was  to  be  used  for 
that  purpose.  The  representation  was  not  merely  that  of  an 
officer  or  agent  of  the  corporation  but  was  part  of  the  contract 
itself.  The  plaintiff  recognized  its  materiality  when  it  alleged 
in  its  statement  of  claim,  that  the  purpose  for  which  the  sub- 
scription was  given,  was  being  carried  out,  but  the  truth  of  that 
averment,  as  well  as  the  truth  of  the  representation  contained 
in  the  prospectus,  was  put  in  issue,  as  we  have  seen,  by  an  affi- 
davit which  was  as  clear,  broad  and  explicit  as  the  statement  of 
claim  itself.  We  have  no  right  to  assume,  as  is  suggested  in 
the  argument  of  plaintifiTs  counsel,  that  the  Normandie  Apart- 
ment House  Company  is  a  "  Pennsylvania  straw  corporation," 
whatever  that  may  be,  "  the  entire  capital  of  which  is  owned 
and  controlled  by  the  Quaker  City  Apartment  House  Com- 
pany." We  express  no  opinion  as  to  what  would  be  the  effect 
of  proof  of  such  facts.  It  is  sufficient  for  present  purposes  to 
say  that  if  the  defendant  can  prove  the  facts  alleged  by  him 
and  nothing  is  shown  by  the  plaintiff  to  rebut  the  effect  of  such 
proof,  he  will  have  established  a  complete  defense.  As  the  case 
stands  the  plaintiff  is  asking  to  enforce  a  contract  induced  by 
a  false  statement  which  was  not  merely  a  misrepresentation  of 
a  fact  but  is  one  of  the  terms  of  the  contract,  a  condition  which 
it  has  not  performed  and  is  unable  to  perform.  That  this  can- 
not be  done  is  clear  both  upon  reason  and  authority.  See  Man- 
heim,  etc.,  Plank  Road  Co.  v.  Amdt,  31  Pa.  317,  Caley  v.  Phila. 
&  Chester  Co.  R.  R.  Co.,  80  Pa.  368,  368,  Auburn  Bolt  &  Nut 
Works  V.  Shultz,  143  Pa.  266,  and  Spellier  Electric  Time  Co. 
V.  Leedom,  149  Pa.  186. 
Judgment  reversed  and  procedendo  awarded. 
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Swift  &  Company  v.  Herkness,  Appellant. 

Affidavit  of  defenses-Auctioneer— Sale  of  horse— Estoppel. 

In  an  action  against  an  auctioneer  to  recover  the  value  of  a  horse  al- 
leged to  have  been  wrongly  sold,  an  affidavit  of  defense  is  sufficient  which 
avers  that  the  horse  had  been  sold  as  the  property  of  L.,  whom  defendants 
believed  to  be  the  owner  of  the  horse,  and  to  whom  the  proceeds  of  the 
sale  had  been  paid ;  that  prior  to  the  sale  the  plaintiff  denied  under  oath 
in  an  affidavit  of  defense  in  a  pending  judicial  proceeding  that  plaintiff 
was  the  owner  of  the  horse,  and  that  this  denial  was  oonfirmed  by  plain- 
tiff^s  agent  and  superintendent,  who  assured  L.  that  the  plaintiff  did  not 
own  the  horse,  and  that  he  might  sell  it  and  retain  the  proceeds ;  that  the 
same  superintendent  and  agent  was  duly  notified  of  the  proposed  sale, 
and  again  disclaimed  that  the  plaintiff  had  any  interest  in  the  horse. 

Argued  Oct.  9,  1902.  Appeal,  No.  27,  Oct.  T.,  1902,  by  de- 
fendants, from  order  of  C.  P.  No.  5,  Phila.  Co.,  Sept.  T.,  1901, 
No.  2303,  making  absolute  rule  for  judgment  for  want  of  a 
suflScient  aflBdavit  of  defense  in  case  of  Swift  &  Company  v. 
Walter  W.  Herkness  and  J.  Sraylie  Herkness,  trading  as  Al- 
fred M.  Herkness  &  Company.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.     Reversed. 

Assumpsit  for  value  of  a  horse. 

The  averments  of  the  statement  and  affidavit  of  defense  are 
set  forth  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  of  the  court  making  absolute  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

U.  J.  Mhigey^  with  him  H.  La  Barre  Jayne  and  Biddle  ^ 
Ward^  for  appellants. — The  affidavit  is  sufficient  if  it  sets  forth 
such  facts  as  discloses  a  defense  which  can  only  probably  be 
established :  Leibersperger  v.  Reading  Savings  Bank,  30  Pa. 
531 ;  Black  v.  Halstead,  39  Pa.  64 ;  Thompson  v.  Clark,  66 
Pa.  33 ;  Reznor  v.  Supplee,  81  Pa.  180 ;  Hugg  v.  Scott,  6 
Wharton,  274,  where  Sergeant,  J.,  said :  "  Silence  will  post- 
pone a  title  when  one  should  speak  out,  when  knowing  his 
own  right  one  suffers  his  silence  to  lull  to  rest,  instead  of  warn- 
ing to  danger ;  when,  to  use  the  language  of  the  books,  silence 
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becomes  a  fraud :  "  Chapman  v.  Chapman,  59  Pa.  214  ;  Penna. 
R.  R.  Co.'s  App.,  86  Pa.  80 ;  Calender  &  Co.  v.  Robinson,  96 
Pa.  454. 

F.  C.  Menamin^  with  him  G-eorge  Robinson^  for  appellee. — 
Where  one  tortuously  in  possession  of  another's  goods  con- 
verts them,  assumpsit  for  money  had  and  received  may  be 
maintained:  Bethlehem  Borough  v.  Perseverence  Fire  Co., 
81  Pa.  445 ;  Gump  et  al.  v.  Showalter,  43  Pa.  507. 

An  auctioneer  who  innocently  sells  stolen  goods,  or  goods 
not  belonging  to  the  person  for  whom  he  sells,  is  liable  to  the 
owner  for  either  the  goods  or  their  value,  in  an  action  brought 
by  the  latter  to  recover  theii-  value :  Gump  v.  Showalter,  48 
Pa.  507. 

Opinion  by  Beaver,  J.,  December  13, 1902 : 

Judgment  was  entered  against  the  defendants  for  want  of  a 
sufiBcient  affidavit  of  defense  upon  a  statement,  the  allegations 
in  which  are  contained  in  the  following  paragraph :  "  The  said 
sum  of  9fl35,  being  the  amount  received  by  the  said  defend- 
ants for  one  roan  horse,  the  property  of  the  plaintiff,  which  said 
horse  was  sold  by  the  defendants,  to  wit,  on  July  7,  1900,  and 
which  said  sum  of  $135 :  the  said  defendants  have  refused  and 
do  refuse  to  pay  over  to  the  said  plaintiff,  though  often  requested 
so  to  do." 

It  may  be  seriously  doubted  whether  the  plaintiff  was  entitled 
to  a  judgment  upon  this  statement,  even  if  no  affidavit  of  de- 
fense had  been  filed.  There  is  no  allegation  that  the  money 
for  which  the  horse  sold  was  received  for  or  on  account  of  the 
plaintiff  or  for  its  use.  There  is  no  allegation  that  the  horse 
was  sold  for  the  defendants  or  unlawfully  sold,  and  there  is  no 
averment  of  a  promise  to  pay.  We  can  see  no  sufficient  aver- 
ments in  the  statement  which  raise  a  legal  liability  to  pay.  The 
defendants,  however,  having  failed  to  demur  to  the  statement 
and  having  filed  their  affidavit  of  defense,  we  base  our  conclu- 
sion upon  the  sufficiency  of  the  affidavit  itself. 

The  plaintiff  was  a  corporation,  organized  under  the  laws  of 
the  state  of  Illinois,  as  shown  by  its  statement.  It  must,  there- 
fore, act  by  and  through  superintendents  and  agents.  The  af- 
fidavits, taken  together,  allege :  "  That  said  plaintiffs  were  pres- 
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ent  at  the  sale  referred  to  and  made  no  claim  to  be  the  owners 
of  the  horse  at  that  time,  but  allowed  the  same  to  be  sold  by 
the  defendants  as  the  property  of  another  person  whom  defend- 
ants believed  to  be  the  true  owner  of  the  horse  ;  "  "  that  one, 
Louis  Kramer,  the  superintendent  of  the  plaintiff's  Delaware 
avenue  stores  in  the  city  of  Philadelphia  and  the  agent  of  the 
plaintiffs,  on  or  about  June  7,  1900,  informed  and  advised 
George  Lennox,  who  was  then  in  possession  of  the  said  horse, 
for  whom  and  for  whose  account  the  said  sale  was  made,  that  the 
plaintiff  possessed  no  property  in  nor  title  to  the  said  horse, 
and  assured  him  that  he,  the  said  George  Lennox,  might  dis- 
pose of  the  same  and  profit  by  the  proceeds  of  the  sale  thereof ; 
whereupon  the  said  Lennox  caused  the  said  horse  to  be  entei*ed 
for  sale  in  the  bazaar  of  the  defendants,  of  which  sale  defend- 
ants gave  notice  by  duly  advertising  the  same,  and  the  said 
Lennox,  on  July  6,  1900,  or  thereabouts,  notified  and  advised 
the  said  Kramer  of  the  time  and  place  of  the  said  sale,  but  the 
said  Louis  Kramer,  on  the  part  of  the  said  plaintiff,  again  dis- 
claimed any  interest  in  or  title  to  the  said  horse,  which  the 
defendants  thereupon  sold  and  the  proceeds  of  the  said  sale, 
less  their  commissions,  thereupon  defendants,  by  check  dated 
June  11,  1900,  paid  over  to  the  said  George  Lennox."  The 
defendants  also  allege  '^that,  in  an  action  instituted  by  one 
Bitney  against  the  said  plaintiffs,  in  the  court  of  common  pleas 
No.  2,  of  March  term,  1900,  No.  1,230,  the  said  Swift  &  Com- 
pany, in  an  affidavit  of  defense  filed  therein,  denied  that  they 
had  ever  purchased  or  owned  the  said  horse." 

The  facts  stated  in  these  affidavits,  if  proved,  would  consti- 
tute a  good  defense  to  the  plaintiff's  claim.  It  is  true  that  the 
defendants  do  not  allege  in  what  manner  Kramer  was  appointed 
the  superintendent  and  agent  of  the  plaintiff,  nor  the  precise 
extent  of  his  agency.  These  facts  are  in  the  possession  of  the 
plaintiff  and  can  probably  only  be  brought  out  upon  the  testi- 
mony of  the  plaintiff  or  of  its  agent,  Kramer,  although  the  latter 
makes  affidavit  of  the  statement  of  claim  as  the  plaintiffs'  man- 
ager. We  think,  therefore,  that  the  fact  of  agency  is  sufficiently 
averred  and  that  the  rule  to  enter  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  should  have  been  discharged.  Judg- 
ment reversed  and  a  procedendo  awarded. 
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Alexander  v.  Stewart  Bread  Company,  Appellant. 

Nuisance— Trespa89^0peraiian  of  business  in  residential  neighborhood 
—Bakery. 

It  is  reasonable  and  necessary  that  persons  living  in  a  city  should  sub- 
ject their  personal  comfort  to  the  consequences  of  those  operations,  trades 
and  businesses  that  are  necessarily  earned  on  in  the  immediate  vicinity  of 
the  locality  where  their  product  is  to  be  consumed.  When  a  business  is 
of  this  character,  there  can  be  no  recovery  for  a  trifling  noise  and  dis- 
comfort occasioned  by  it  to  surrounding  property,  but  even  such  a  busi- 
ness must  be  so  carried  on  as  not  to  involve  unnecessary  annoyance. 

The  operation  of  a  bakery  in  a  residential  neighborhood  will  not  be  re- 
strained on  account  of  discomfort  to  nearby  residents  from  odors  and 
sounds,  where  it  appears  that  the  business  was  conducted  in  a  reasonable 
and  proper  manner. 

In  an  action  of  trespass  to  recover  damages  for  injuries  caused  by  the 
operation  of  a  bakery  in  a  residential  neighborhood,  the  defendants  may 
show  the  manner  in  which  the  machinery  was  constructed,  and  that  no 
noise  resulted  from  its  operation,  and  they  may  also  show  the  thickness  of 
the  wall  and  the  manner  in  which  it  was  constructed,  and  also  further 
show  that  horses  kept  on  the  lower  floor  of  the  building  were  necessaiy 
to  use  in  connection  witli  the  business. 

In  an  action  to  recover  damages  for  injuries  resulting  from  the  operation 
of  a  bakery  in  a  residential  neighborhood,  the  measure  of  damages  is  the 
injury  which  plaintiff  sufTered  down  to  the  commencement  of  the  action, 
and  depreciation  of  the  market  value  of  plaintiff's  propeity  cannot  be 
considered. 

Argued  Oct.  9,  1902.  Appeal,  No.  17,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  PMla.  Co.,  June  T., 
1899,  No.  868,  on  verdict  for  plaintiff  in  case  of  Emma  E. 
Alexander  and  Fannie  Alexander  v.  Stewart  Bread  Company. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Pobtkb  and 
W.  D.  Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  operation  of  a  bakery  in  a  residential  neighbor- 
hood.    Before  Finletter,  P.  J. 

At  the  trial  Peter  F.  Keman,  a  witness  for  plaintiff,  was 
asked  this  question : 

*^  Q.  Would  this  noise  and  smell  that  you  have  testified  to, 
affect  the  value  of  the  property,  and  if  so,  how  much  ?  " 

Objected  to.  Objection  overruled.  Exception  to  defend- 
ant. [2] 
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"  A.  It  has  afifected  the  value  of  the  property.  Before  that 
I  valued  the  property  at  $2,700.  To-day  I  question  very  rouch 
if  it  would  bring  $2,000.     That  is  an  extreme  figure— $2,000." 

The  following  offers  were  made. 

We  offer  to  show  that  the  machinery  and  its  parts  have  been 
improved  by  the  most  modem  appliances  for  the  deadening  of 
noises  of  all  kinds,  and  that  there  is  no  noise  resulting  there- 
from, other  than  is  maintained  in  the  ordinary  use  of  machinery. 

Objected  to.  Objection  sustained.  Exception  to  defend- 
ant. [3] 

I  offer  to  prove  by  the  witness  that  it  is  essential  to  the  carry- 
ing on  and  conducting  of  a  bakery  such  as  this,  that  the  stable, 
horses  and  wagons  are  necessary  to  the  business  on  the  premises 
in  order  to  compete  in  the  market,  and  that  it  is  customary  to 
erect  and  construct  stables  in  connection  with  bakeries,  and 
that  all  modern  bakeries  are  so  constructed. 

Objected  to.  Objection  sustained.  Exception  to  defend- 
ant. [4] 

I  want  to  show  how  the  wall  adjoining  this  particular  build- 
ing is  erected,  and  what  care  was  used  in  the  erection  of  that 
wall  and  its  width.  I  wanl  to  show  that  instead  of  taking  our 
wall  down,  a  separate  wall  was  built,  of  an  immense  thickness, 
iiinning  all  the  way  up,  so  as  to  deaden  all  the  sound. 

Objected  to.  Objection  sustained.  Exception  to  defend- 
ant. [6] 

A.  Raymond  Raff,  a  witness  produced  on  behalf  of  the  de- 
fendant, was  asked  this  question : 

*'  Q.  Will  you  state  how  it  is  erected  and  constructed  with 
reference  to  the  stable  ?  " 

Objected  to.  Objection  sustained.  Exception  to  defend- 
ant. [6] 

The  court  charged  in  part  as  follows  : 

[If  you  are  satisfied  from  the  evidence  that  the  property  has 
l)een  injured  in  that  way,  then  the  question  of  depreciation 
comes  up.  It  is  for  you  to  say,  from  the  evidence,  how  far 
the  property  has  been  depreciated  in  value  by  reason  of  the 
odors  and  by  reason  of  the  noises.  You  are  not  to  take  into 
consideration  whether  this  is  a  bakery,  or  what  it  is.]  [7] 

[I  think  but  one  witness  has  testified  to  the  depreciation. 
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and  that  was  the  gentieman  who  seemed  to  have  experience 
and  knowledge  of  not  only  this  particular  building,  but  real 
estate  in  that  particular  neighborhood.  If  you  are  satisfied 
that  he  gave  sufficient  reasons  in  his  evidence  for  the  amount 
of  depreciation  which  he  spoke  of,  then,  I  say  to  you,  it  is  evi- 
dence that  cannot  be  rejected.]  [8] 

Verdict  and  judgment  for  plaintiffs  for  $700.  Defendant 
appealed. 

Error 9  OB^igned  hmong  others  were  (2-6)  rulings  on  evidence, 
quoting  the  bill  of  exceptions  ;  (7,  8)  above  instructions,  quot- 
ing them. 

W.  Horace  Hepburn^  with  him  William  A,  Carr  and  Sidney 
L.  KrauB9^  for  appellant. — It  is  respectfully  submitted  that 
there  being  no  negligence  on  the  part  of  the  appellant  in  the 
construction  of  its  stable  and  bakery,  or  in  the  manner  of  con- 
ducting its  business,  the  learned  trial  judge  should  have  di- 
rected a  verdict  for  the  appellant,  as  requested:  Fischer  v. 
Sanford,  12  Pa.  Superior  Ct.  435 ;  Keiser  v.  Gas  Co.,  143  Pa. 
276 ;  Robb  v.  Carnegie,  145  Pa.  324 ;  Caraon  v.  Bromley,  184 
Pa.  549. 

No  permanent  depreciation  of  real  estate  can  be  recovered : 
Hoffman  v.  MUl  Creek  Coal  Co.,  16  Pa.  Superior  Ct  631 ; 
Hartman  v.  Incline  Plane  Co.,  11  Pa.  Superior  Ct.  438 ;  Bare 
V.  Hoffman,  79  Pa.  71 ;  Eshleman  v.  Martic  Township,  152  Pa. 
68 ;  Robb  v.  Carnegie,  145  Pa.  324 ;  Lentz  v.  Carnegie,  146  Pa. 
612. 

John  0.  Hinckley^  for  appellees. — When  the  individual  is 
deprived  of  his  property  without  fault  on  his  part,  he  is  entitled 
to  compensation :  Robb  v.  Carnegie,  145  Pa.  324 ;  St  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  C.  642 ;  Evans  v.  Fertiliz- 
ing Co.,  160  Pa.  209 ;  Gavigan  v.  Refining  Co.,  186  Pa.  604. 

Opinion  by  W.  D.  Porter,  J.,  December  18, 1902  : 

The  plaintiffs,  in  their  statement,  aver  their  ownership  of  a 

residence  on  Brandy  wine  street,  in  the  city  of  Philadelphia ; 

that  prior  to  the  fall  of  1898,  *'  the  square  was  a  quiet,  reputable 

residence  street ; "  that  in  the  fall  of  that  year  the  defendants 
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purchased  property  adjoining  that  of  the  plaintiffs  and  erected 
thereon  a  building,  which  is  used  as  a  stable  and  also  in  their 
business  of  bread  making ;  ^*  that  as  a  result  of  the  proximity 
of  the  aforesaid  building,  the  residence  of  the  plaintiffs  is  con- 
stantly filled  with  the  odors  of  manure,  and  other  odors  arising 
from  the  stable,  and  is  also  rendered  undesirable  as  a  residence 
by  the  noise  of  the  horses  in  said  stable,  and  by  the  noise  of 
the  machinery  used  by  the  defendants ;  that  the  plaintiffs  be- 
lieve that  the  action  of  the  defendants  in  erecting  said  building 
adjoining  their  property,  is  an  irreparable  injury  to  it,  render- 
ing it  of  less  value  as  a  residence  for  themselves,  and  greatly 
reducing  its  value  as  real  estate."  The  statement  did  not  aver 
negligence  in  the  construction  of  the  building  or  the  manner  in 
which  the  business  was  conducted,  nor  that  the  business,  as 
conducted,  constituted  a  nuisance.  There  was  no  claim  for 
physical  injury,  or  suffering  or  loss  of  health  on  the  part  of  the 
plaintiffs,  or  the  occupants  of  their  property.  The  only  injury 
alleged  was  the  inconvenience  and  discomfort  to  the  occupants 
of  the  house  caused  by  the  odors  arising  from  the  stable  and 
the  noise  of  the  horses  and  machinery  used  by  the  defendants, 
which,  in  the  language  of  the  statement,  rendered  the  house 
**  undesirable  as  a  residence."  The  plaintiffs  produced  testi- 
mony tending  to  show  that  disagreeable  odors  came  from  the 
stable,  and  that  the  noise  made  by  the  horses  in  the  stable  and 
the  machinery  used  by  the  defendants  in  the  manufacture  of 
bread,  could  be  distinctly  heard  in  the  plaintiffs'  house.  Evi- 
dence was  also  produced  which  would  have  justified  a  finding 
that  the  running  of  the  machinery  by  the  defendants  caused 
considerable  vibration  of  plaintiffs'  residence,  but  no  suggestion 
of  an  injury  from  vibration  had  been  embodied  in  the  statement. 
The  statement  should  be  amended,  if  the  plaintiffs  are  to  be 
permitted  to  recover  on  this  ground.  If  the  operation  of  the 
machinery  of  the  defendants  caused  such  a  vibration  of  plain- 
tiffs' house  as  to  constitute  a  suletantial  interference  with  its 
beneficial  enjojrment,  this  was  a  material  injury  to  the  posses- 
sion. It  would  have  been  error  for  the  court  to  have  given  a 
binding  instruction  in  favor  of  the  defendants,  and  the  first 
assignment  of  error  is  dismissed. 

The  evidence  established  that  the  business  carried  on  by  the 
defendants  was  tt}e  manufacture  of  bread.     This  is  a  business 
Vol.  XXI — 34 
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which  must  be  carried  on  in  centers  of  population,  it  is  lawful, 
and  not  a  nuisance  per  se.  Whether  it  has  become  a  nuisance 
as  conducted  by  the  defendants,  depends  wholly  upon  the  prcK)f. 
In  the  present  case,  there  was  no  evidence  that  the  defendants 
have  permitted  offensive  materials  to  percolate  through  the 
soil  of  the  plaintiffs'  property,  as  was  the  case  in  Gavigan  v. 
Atlantic  Refining  Co.,  186  Pa.  604.  It  is  reasonable  and 
necessary  that  persons  living  in  a  city  should  subject  their 
personal  comfort  to  the  consequences  of  those  operations,  trades 
and  businesses  that  are  necessarily  carried  on  in  the  immediate 
vicinity  of  the  locality  where  their  product  is  to  be  consumed. 
When  a  business  is  of  this  character,  there  can  be  no  recovery 
for  a  trifling  noise  and  discomfoit  occasioned  by  it  to  surround- 
ing property,  but  even  such  a  business  must  be  so  carried  on  as 
not  to  involve  unnecessary  annoyance.  We  are  of  opinion  that 
the  evidence  offered  by  the  defendants  to  show  the  character  of 
the  machinery  used  in  their  business ;  the  things  which  were 
necessary  to  properly  conduct  said  business,  and  the  precautions 
taken  in  the  erection  of  their  building  to  avoid  unnecessary 
annoyance  to  their  neighbors,  ought  to  have  been  admitted. 
The  noise  of  the  machinery  was  one  of  the  things  of  which  the 
plaintiffs  complained.  Whether  that  complaint  was  well 
founded,  was  a  question  of  fact ;  the  evidence  offered  by  the 
defendants  to  show  the  manner  in  which  the  machinery  was 
constructed  and  that  no  noise  resulted  from  its  operation,  was 
proper  for  the  consideration  of  the  jury  in  order  that  they 
might  determine  the  amount  of  credit  to  which  the  testimony 
of  the  plaintiffs  was  entitled.  The  offer  of  evidence  as  to  the 
thickness  of  the  wall  and  the  manner  in  which  it  was  con- 
structed, had  a  direct  bearing  as  tending  to  show  how  much  of 
the  noise,  resulting  from  the  operation  of  the  machinery,  could 
probably  be  heard  in  the  neighborhood  outside  the  building. 
The  defendants  kept  on  the  lower  floor  of  the  building  horses, 
which  were  used  in  connection  with  the  business  of  the  bakery, 
and  for  no  other  purpose,  and  in  view  of  the  fact  that  the  busi- 
ness of  a  bakery  is  not  unlawful  and  that  it  is  usually  carried 
on  in  the  built-up  portions  of  cities,  we  are  of  opinion  that  it 
was  competent  for  the  defendants  to  show  that  the  horses  were 
necessary,  to  be  used  in  connection  with  the  business :  Fischer 
V.  Sanford,  12  Pa.  Superior  Ct.  435;  Evans  v^  Fertilizing  Co., 
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160  Pa.  209  ;  Price  v.  Granta,  118  Pa.  402.     The  third,  fourth, 
fifth  and  sixth  specifications  of  error  are  sustained. 

There  was  no  evidence  whatever  of  any  permanent  injury  to 
the  property  of  the  plaintiffs.  Let  the  machinery  be  stopped 
and  the  horses  removed,  and  nothing  will  remain  of  which  the 
plaintiffs  have  legal  grounds  for  complaint.  The  mere  presence 
of  the  bakery  upon  the  property  adjoining  that  of  the  plaintiffs 
does  not  give  a  cause  of  action.  A  schoolhouse,  hospital,  livery 
stable  or  licensed  drinking  saloon,  and  many  other  kinds  of 
businesses,  tend  to  affect  the  desirability  of  a  neighborhood  as 
a  place  of  residence,  and  consequently  to  depreciate  the  value 
of  surrounding  property ;  but  the  owners  of  such  property  are 
without  legal  remedy  for  their  loss.  Nor  will  the  fact  that  the 
business  of  the  adjoining  owner  is  a  source  of  some  personal 
discomfort  and  annoyance,  give  a  right  of  action  so  long  as  the 
business  is  lawful  and  conducted  in  a  lawful  manner.  There 
must  be  substantial  injury  done,  and  the  act  of  negligence  com- 
plained of  must  be  the  cause  of  the  injury :  Keiser  v.  Gas  Co., 
143  Pa.  276.  The  injury  in  such  a  case  must  be  shown  to  have 
been  real  and  substantial,  not  a  trifling  annoyance  or  injury, 
such  as  is  a  necessary  incident  to  the  business  complained  of : 
Price  V.  Grantz,  supra.  The  only  injuiy  to  these  plaintiffs, 
disclosed  by  the  evidence,  was  the  discomfort  caused  by  un- 
pleasant odom  and  sounds,  in  addition  to  that  resulting  from 
the  vibration  of  the  building,  which  they  had  not  averred  in 
their  statement ;  should  the  plaintiffs  recover  in  the  present 
action,  it  must  be  because  the  defendants  have  conducted  a 
lawful  business  in  an  unlawful  manner.  Such  recovery  will 
not  be  a  bar  to  a  subsequent  action  to  recover  for  future  in- 
juries of  the  same  kind,  resulting  from  the  same  cause.  Should 
the  plaintiffs  sell  their  property,  the  purchaser  might  recover 
for  any  unlawful  injury  to  his  possession,  resulting  from  an 
improper  management  of  the  defendants'  business.  The  owner 
of  any  other  property  in  the  neighborhood  is  possessed  of  the 
same  rights.  These  plaintiffs  cannot  confer  upon  the  defend- 
ants the  right  to  conduct  their  business  in  an  unlawful  manner 
by  recovering  in  this  action  damages  for  injuries  to  their  prop- 
erty upon  the  theory  that  the  unlawful  operation  is  to  be  in- 
definitely continued.  If  the  plaintiffs  are  entitled  to  recover  in 
this  case,  the  measure  of  damages  is  the  injury  which  they  have 
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Buffered  down  to  the  commencement  of  the  action.  The  objec- 
tion of  the  defendants  to  the  introduction  of  evidence  as  to  the 
effect  of  the  establishment  of  their  business  upon  the  market 
value  of  the  property  of  the  plaintiffs,  ought  to  have  been  sus- 
tained :  Aldworth  v.  City  of  Lynn,  168  Mass.  63  (26  N.  E. 
Repr.  229)  ;  Hartman  v.  Incline  Plane  Co.,  11  Pa.  Superior  Ct. 
488 ;  Hoffman  v.  MiU  Creek  Coal  Co.,  16  Pa.  Superior  Ct  631. 
The  second,  seventh,  eighth  and  ninth  specifications  of  error 
are  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


Garst,  Appellant,  v.  Wissler. 

Contrcust— Sale— Reservation  of  title— Unreasonable  restriction. 

A  manufacturer  may  control  by  conti-act  the  trade  sales  of  proprietary 
articles  to  his  direct  purchasers,  but  he  cannot  retain  the  title  to  his  prop- 
erty, and  impose  unreasonable  restrictions  on  its  transfer  after  he  has  re- 
ceived the  price  he  designates  as  the  full  purchase  price  therefor. 

In  an  action  of  assumpsit,  it  appeared  that  plaintiff,  a  manufacturer  of 
pills,  printed  upon  the  boxes  containing  the  pills,  the  following  notice : 
*'  Important  Notice. — This  box  of  Phenyo-Caffein  is  sold  to  be  consumed 
only,  and  the  title  continues  in  the  Phenyo-Caffein  Company  to  prohibit  a 
resale  thereof  by  any  purchaser  at  retail,  except  that  it  may  be  resold  for 
not  less  than  twenty-tive  cents  per  box  or  five  boxes  for  one  dollar.  The 
acceptance  of  this  box  by  any  person  is  assent  to  this  condition  of  sale,  and 
a  direct  agreement  with  the  Phenyo-Cafifein  Company  that  for  each  vio- 
lation the  possession  of  the  box  may  be  recovered,  and  the  party  selling  will 
pay  the  said  company  twenty-one  dollars  as  liquidated  damages;  it  being 
impossible  to  ascertain  the  exact  damages  the  said  company  will  suffer  by 
said  violation/^  The  plaintiff  required  his  customei*s  to  sign  a  contiuot 
to  the  effect  that  in  consideration  of  a  per  cent  deducted  from  the  fall  re- 
tail price,  they  would  not  sell  for  less  than  the  prices  named  in  the  notice. 
The  defendant  refused  to  negotiate  with  the  plaintiff,  and  puix^hased  plain- 
tiff^s  pills  from  another  druggist  with  whom  he  made  no  agreement,  and 
from  whom  he  received  no  notice  of  the  matters  contained  in  the  contract. 
Defendant,  however,  knew  the  terms  of  the  contract.  Held^  that  the 
plaintiff  could  not  recover  from  the  defendant  the  amount  of  liquidated 
damages  mentioned  in  the  notice,  on  the  theory  that  there  was  an  implied 
contract  between  them. 

Argued  Oct.  9,  1902.  Appeal,  No.  61,  Oct.  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  Sept.  T.,  1901, 
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No.  408,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  Julius  Garst,  trading  as  Pheyno- 
Cafifein  Company,  v.  Arthur  J.  Wissler.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Assumpsit  upon  an  alleged  implied  contract. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  order  of  the  court. 

Frank  R.  Savidge^  with  him  Henry  D.  Paxson^  for  appellant 

-It  is  submitted  that  the  contract  is  not  opposed  to  public 
policy  :  Park  v.  National  Wholesale  Druggists  Assn.,  64  App. 
Div.  233  (66  N.  Y.  Supp.  615) ;  Dickerson  v.  Matheson,  57 
Fed.  Repr.  6^4;  Dickereon  v.  Tingling,  84  Fed.  Repr.  192; 
Edison  Phonograph  Co.  v.  Kaufmann,  105  Fed.  Repr.  960 ; 
Smith  on  Contracts,  page  223 ;  Morse  Twist  Drill  &  Machine 
Co.  V.  Morse,  103  Mass.  73 ;  Peabody  v.  Norfolk,  98  Mass.  462 ; 
Jarvis  v.  Peck,  10  Paige's  Chancery  (N.  Y.)  118 ;  Cent.  Roller 
Shade  Co.  v.  Cushman,  143  Mass.  353  (9  N.  E.  Repr.  629) ; 
Fowle  V.  Park,  131  U.  S.  88  (9  Sup.  Ct.  Repr.  668). 

Purchase  by  defendant  was  assent  to  the  terms  of  sale  of  the 
pills :  Adams  v.  Kuehn,  119  Pa.  76 ;  Jackson  v.  Ely,  57  Ohio, 
460  (49  N.  E.  Repr.  792)  ;  Garst  v.  Harris,  177  Mass.  72,  (58 
N.  E.  Repr.  174)  ;  Dickerson  v.  Matheson,  67  Fed.  Repr.  624. 

The  law  implies  a  contract  direct  between  the  plaintiff  and 
the  defendant:  Dickerson  v.  Tingling,  28  U.  S.  C.  C.  A.  139 
(84  Fed.  Repr.  192). 

There  can  be  be  no  doubt  that  $21.00  in  each  case  can  be  re- 
covered as  liquidated  damages :  Stover  v.  Spielman,  1  Pa.  Su- 
perior Ct.  626. 

The  form  of  contract  in  suit  has  been  upheld  in  Massachusetts 
in  all  its  terms  :  Garst  v.  Harris,  177  Mass.  72  (68  N.  E.  Repr. 
174) ;  Garst  v.  HaU  &  Lyon  Co.,  61  N.  E.  Repr.  219. 

/.  Hazleton  Mirkil^  for  appellee,  cited :  Garst  v.  Hall  & 
Lyon  Co.,  61  N.  E.  Repr.  219. 

Opinion  by  Orlady,  J.,  December  13, 1902: 

This  action  of  assumpsit  was  brought  to  recover  damages 
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upon  an  alleged  breach  of  an  implied  contract  under  the  follow- 
ing facts :  The  plaintiff  is  a  manufacturer  of  pills,  tiiat  are  sold 
to  the  trade  in  boxes  upon  which  the  following  notice  is  printed : 
"Important  Notice.  This  box  of  Phenyo-Caffein  is  sold  to 
be  consumed  only,  and  the  title  continues  in  the  Phenyo-Caf- 
fein Company  to  prohibit  a  resale  thereof  by  any  purchaser  at 
retail,  except  that  it  may  be  resold  for  not  less  than  twenty-five 
cents,  or  five  boxes  for  one  dollar.  The  acceptance  of  this 
box  by  any  person  is  assent  to  this  condition  of  sale  and  a  di- 
rect agreement  with  the  Phenyo-Caffein  Company  that  for 
each  violation,  the  possession  of  the  box  may  be  recovered,  and 
the  party  selling  will  pay  the  said  company  twenty-one  dollars 
as  liquidated  damages,  it  being  impossible  to  ascertain  the  ex- 
act damages  the  said  company  will  suffer  by  violation."  From 
the  record  it  appears  that  the  plaintiff  has  an  agent  in  Phila- 
delphia for  the  sale  of  his  pills  to  retailers  and  that  he  requires 
of  those  who  purchase  from  him  or  from  his  recognized  agents, 
that  they  fligR  a  WT^frfl^tr  which  provides  that  in  consideration 
of  the  license  of  the  plaintiff  company  to  permit  the  sale  of  the 
pills,  and  the  further  consideration  of  '*  the  per  cent  deducted 
from  the  full  retail  price  allowed  by  the  Phenyo-Caffein  Com- 
pany," the  vendee  or  retailer  agrees  not  to  sell,  nor  to  allow 
any  one  in  his  employ  to  sell,  directly  or  indirectly,  Phenyo- 
Caffein  twenty-five  cent  size  for  less  than  twenty-five  cents  a 
single  box,  or  five  boxes  for  $1.00  or  twelve  boxes  for  -12.25, 
nor  the  ten  cent  size  for  less  than  the  face  price.  The  vendee 
or  retailer  agrees  that  if  he  violates  the  terms  of  this  contract 
he  will  pay  to  the  Phenyo-Caffein  Company  the  sum  of  821.00, 
that  sum  being  the  agreed  amount  that  the  Phenyo-Caffein 
Company  would  be  damaged  by  a  breach  of  the  agreement. 
This  clause  as  to  the  amount  of  damages  is  inserted  because  it 
is  recognized  and  agreed  that  a  breach  of  this  agreement  would 
cause  the  Phenyo-Caffein  Company  a  severe  and  material  loss, 
and  also  that  it  would  be  very  diflScult,  and  often  impossible, 
to  prove  the  exact  amount  of  such  loss.  The  vendee  or  re- 
tailer further  agrees  that  the  acceptance  of  said  goods,  with 
the  notice  of  the  conditions  of  sale,  shall  be  held  to  be  an  as- 
sent on  his  part  to  the  foregoing  terms,  and  to  be  an  agreement 
with  the  Phenyo-Caffein  Company  to  sell  subject  to  the  price 
restrictions  fixed  by  it.     It  further  appears  that  the  defendant 
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refused  to  negotiate  with  the  plaintiff  on  the  basis  of  the  con- 
tract quoted,  and  purchased  certain  of  the  plaintiff's  pills  from 
a  druggist  who  was  not  the  plaintiff's  agent  in  Philadelphia, 
and  from  whom  he  received  no  personal  caution  or  notice  reg- 
ulating the  sale  of  the  goods,  and  that  he  did  not  sign  any 
agreement  therefor.  The  plaintiff's  contention  is  that  by  the 
acceptance  of  the  trade  articles  with  the  notice  on  the  box,  a 
direct  contract  between  the  plaintiff  and  the  defendant  is  im- 
plied which  binds  the  defendant  to  its  terms.  The  court  be- 
low discharged  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  There  was  no  direct  contract  between 
the  plaintiff  and  the  defendant  as  to  the  price  to  be  received 
by  the  defendant,  or  the  class  of  persons  to  whom  he  was  to  sell 
the  pills  nor  the  rules  regulating  their  use.  The  right  to 
recover  damages  on  an  implied  contract  must  be  supported  by 
clearer  proof  of  the  acceptance  of  its  terms  than  is  alleged  in 
this  case.  The  notice  and  the  agreement  taken  together  apply 
only  to  persons  who  sign  the  written  contract  and  who,  under 
its  terms,  are  to  have  the  benefit  of  "  the  per  cent  deducted  from 
the  full  retail  price,"  and  it  would  be  unreasonable  to  hold  that 
it  applied  to  purchasers  who  paid  the  full  retail  price  (five 
boxes  for  •$  1.00)  as  did  the  defendant  in  this  case.  The  printed 
matter  on  the  pill  boxes  constituted  no  more  than  a  notice  to 
persons  who  were  purchasers ;  for  any  violation  of  which  the 
plaintiff  must  show  defendant's  assent  to  its  terms.  The 
plaintiff  may  control  the  trade  sales  of  liis  products  to  his  di- 
rect purchasers,  but  he  cannot  retain  the  title  to  his  property 
and  impose  unreasonable  restrictions  on  its  transfer  after  he 
has  received  the  price  he  designates  as  the  full  purchase  price 
therefor.  To  hold  otherwise  would  permit  him  to  impose 
terms  that  would  determine  his  liquidated  damages  for  the  vio- 
lation of  directions  as  to  the  manner  or  time  of  taking  the 
pills  ;  and  he  could  assert  his  title  to  the  property  when  taken  in 
execution  in  the  possession  of  the  last  purchaser.  Such  a  re- 
striction on  trade  and  reservation  of  title  should  not  receive  the 
encouragement  of  the  courts.  The  defendant  in  this  instance 
refused  to  become  the  agent  of  the  plaintiff,  or  to  be  bound  by 
the  terms  contained  in  the  contract.  The  fact  that  the  defend- 
ant and  plaintiff  had  corresponded  in  regard  to  the  sale  of  the 
pills,  and  that  the  former  knew  of  the  terms  of  the  contract, 
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does  not  change  the  plaintiffs  right  in  this  action,  as  the  de- 
fendant refused  to  accept  the  plaintiffs  offer.  In  Garst  y. 
Hall  &  Lyon  Co.,  61  N.  E.  Repr.  219,  a  caae  very  similar  to  the 
present  was  decided,  in  which  it  was  held  that ''  the  plaintiffs 
right  was  founded  on  the  personal  contract  alone,  and  can  be 
enforced  only  against  the  contracting  party.  To  say  that  the 
contract  is  attached  to  the  property  and  follows  it  through  suc^ 
cessive  sales  which  severally  pass  the  title,  is  a  very  different 
proposition."  The  plaintiff  has  the  undoubted  right  to  control 
the  selling  price  of  his  proprietary  article  by  a  contract,  which 
he  could  enforce  against  those  who  are  willing  to  contract  with 
him,  but  to  hold  that  the  individual  purchaser  is  bound  by  the 
terms  printed  on  the  box  of  pills,  and  is  liable  for  liquidated 
damages  the  amount  being  determined  by  the  plaintiff  while 
at  the  same  time  the  title  continues  in  the  plamtiff,  is  a  longer 
step  than  we  are  willing  to  take.  It  is  contradictory  to  the 
ide£^  that  assent,  or  what  is  equivalent  thereto,  is  necessary  to 
a  contract  before  a  party  can  be  bound.  See  also  Garst  v. 
Hall  &  Lyon  Co.,  55  L.  R.  A.  631. 


Baker's  Estate. 


WiUr—DecedenVs  estates^  Collateral  inheritance  lax^  United  States  tax  on 
legacies. 

Testatrix  by  her  will,  executed  in  1896,  dii'ected  as  follows:  **I  order 
and  direct  collateral  inheritance  tax  on  my  whole  estate,  including  that 
upon  any  bequests  or  legacies  herein  made  or  given,  shall  be  paid  by  my 
executor  out  of  the  corpus  of  my  estate  or  any  moneys  which  may  come 
into  his  hands,  so  that  the  legacies  shall  be  paid  to  the  legatees  named 
herein  in  full,  free  of  all  tax.'^  Held,  that  the  United  States  internal  rev- 
enue tax  on  legacies  under  the  act  of  congress  of  June  13,  1898,  was  not 
payable  by  the  executor  out  of  the  corpus  of  the  estate. 

Argued  Oct.  10,  1902.  Appeal,  No.  46,  Oct.  T.,  1902,  by 
George  W.  Eadline,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1901,  No.  582,  dismissing  exceptions  to  adjudication  in  estate 
of  Mary  Baker,  deceased.  Before  Rice,  P.  J.,  Beavbr,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AJffirmed. 

Exceptions  to  adjudication. 
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From  the  record  it  appeared  that  Mary  Baker  died  April  80, 
1900,  leaving  a  will  dated  September  12,  1895,  with  codicils,* 
the  last  of  which  was  dated  October  27,  1897,  which  were  ad- 
mitted to  probate.  May  5, 1900.  On  July  16, 1901,  the  adjudi- 
cation was  filed,  charging  the  appellant,  George  W.  Eadline,  a 
cousin  of  decedent,  with  the  war  revenue  tax  on  a  legacy  of 
$10,000  and  on  bequests  of  certain  articles  of  furniture.  The 
appellant  excepted  to  this  charge.  The  orphans'  court  dis- 
missed his  exception  and  the  adjudication  was  confirmed. 

The  material  portion  of  the  will  is  quoted  in  the  opinion  of 
the  Superior  Court. 

Error  assigned  was  decree  dismissing  the  exceptions. 

Henry  J.  Scott^  for  appellant,  cited :  Gosden  v.  Dotterill,  1 
M.  &  K.  56  ;  Dawkins  v.  Tatham,  2Sim.  492;  Bispham's  Est., 
6  Pa.  C.  C.  R.  459. 

W.  H.  Snyder^  for  appellee. 

Opinion  by  Orlady,  J.,  December  18, 1902  : 
The  last  will  of  the  decedent  is  dated  September  iS,  1895, 
and  she  died  April  30, 1900.  At  the  adjudication,  the  executor 
deducted  from  a  legacy  bequeathed  to  the  appellant  the  amount 
needed  to  pay  the  United  States  internal  revenue  tax  on  legacies, 
under  an  act  of  congress,  approved  June  13, 1898.  The  appel- 
lant urges  that  the  provision  that  the  legacies  should  be  '^paid 
in  full,  free  from  all  tax,''  contemplated  taxes  and  charges  under 
laws  existing  at  the  date  of  the  will,  and  all  anticipated  taxes  and 
charges  that  might  thereafter  be  imposed.  This  contingency 
could  have  been  provided  for  by  the  use  of  appropriate  words  ^ 
which  are  lacking  in  the  will.  The  sentence  involved  is  as 
follows :  *'  I  order  and  direct  collateral  inheritance  tax  on  my 
whole  estate,  including  that  upon  any  bequests  or  legacies 
herein  made  or  given,  shall  be  paid  by  my  executor  out  of  the 
corpus  of  my  estate  or  any  moneys  which  may  come  into  his 
hands,  so  that  the  legacies  shall  be  paid  to  the  legatees  named 
herein  in  full,  free  of  all  tax."  This  indicates  a  clear  disposi- 
tion on  the  part  of  the  testatrix  to  charge  the  corpus  of  the  es- 
tate with  the  "  collateral  inheritance  tax  "  only,  which  was  at 
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that  time  the  only  legacy  tax  in  existence,  and  from  this  the 
legacies  were  relieyed.  We  concur  in  the  view  taken  by  the 
orphans'  court,  and  the  decree  is  affirmed. 

W.  W.  PoBTBB,  dissents. 


Timney,  Appellant,  v.  Timney. 

Divaree^Bules  of  court— Service  of  papers  by  sheriff— Ad  of  March  18, 
1816.  6  8m.  L.  286. 

A  rule  of  the  court  of  common  pleas  providing  that  in  divorce  cases 
'*  the  subpoena,  copy  of  the  libel  and  notice*  and  prayer  and  answer  shall 
be  served  by  the  sheriff  upon  the  respondent,  if  he  is  within  the  county," 
is  a  reasonable  and  proper  rule,  and  one  which  the  court  has  power  to 
make  under  the  Act  of  March  13,  1815,  6  Sra.  L.  286,  although  there  is 
nothing  in  that  act  which  requires  service  by  the  sheriff. 

Argued  Oct.  14,  1902.  Appeal,  No.  97,  Oct.  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  No.  3,  Dec.  T.,  1900,  No.  10,  re- 
fusing  a  decree  of  divorce  in  case  of  Andrew  J.  Timney  v. 
Jennie  Timney.  Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W. 
Porter  and  W.  D.  Pobteb,  JJ.    Affirmed. 

Libel  for  divorce. 

The  master,  David  N.  Fell,  Jr.,  Esq.,  recommended  that  a 
decree  of  divorce  should  be  refused  on  the  ground  that  the 
subpoena  and  the  libel  had  not  been  served  by  the  sheriff.  The 
court  sustained  the  master's  recommendation. 

Error  asiigned  was  order  refusing  a  decree  of  divorce. 

John  H.  Fow^  for  appellant. 

No  appearance  nor  paper-book,  for  appellee. 

Opinion  by  Orlady,  J.,  December  13, 1902  : 
Rule  16,  section  5,  of  the  courts  of  common  pleas  of  Phila- 
delphia county,  provides  that  in  divorce  cases  "  the  subpoena, 
copy  of  the  libel  and  notice,  and  prayer  and  answer,  shall  be 
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served  by  the  sheriff  upon  the  respondent,  if  he  is  within  the 
county."  It  is  conceded  that  the  respondent  in  this  case  was 
not  served  as  provided  by  the  rule,  for  which  reason,  the  master 
appointed  by  the  court  below  recommended  that  the  decree  of 
divorce,  a  vinculo  matrimonii,  prayed  for  in  the  libel,  be  re- 
fused ;  the  exceptions  to  the  report  were  dismissed  by  the  court, 
and  the  report  was  confirmed. 

The  statute  of  March  13,  1815,  6  Sm.  L.  286,  paragraph  2, 
provides,  among  other  things  that  *^  a  subpoena  shall  issue  from 
the  said  court,  signed  by  one  of  the  judges  thereof,  directed  to 
the  party  so  complained  against,  commanding  him,  or  her,  to 
appear  ....  to  answer  the  said  petition  or  libel,  and,  upon  due 
proof,  at  the  return  of  the  said  subpoena,  that  the  same  shall 
have  been  served  personally  on  the  said  party  wherever  found, 
or  that  a  copy  had  been  given  to  him,  or  her,  fifteen  days  be- 
fore the  return  of  the  same,  the  said  court  shall  and  may  make 
such  preparatory  rules  and  orders  in  the  case  that  the  same 
may  be  brought  to  a  hearing.  ..."  It  is  true  that  there  is 
nothing  in  the  act,  either  by  its  express  terms  or  by  necessary 
implication,  that  requires  service  by  the  sheriff ;  the  subpoena  is 
not  directed  to  him,  but  to  the  respondent,  and  may  be  served 
by  any  one:  Fillman's  Appeal,  99  Pa.  286.  It  is  held  by 
the  Supreme  Court  in  that  case,  that  a  service  by  the  sheriff 
is  the  better  service,  and  the  course  usually  followed,  for  the 
reason  that  the  return  is  more  likely  to  be  accurate ;  but  it  must 
be  conceded  that  in  addition  to  the  Act  of  June  16, 1886,  P.  L. 
784,  paragraph  21,  the  court  of  common  pleas  has  the  power, 
inherent  in  all  courts  of  record,  to  make  such  rules  as  are  nec- 
essary and  convenient  for  the  transaction  of  its  business,  pro- 
vided they  are  not  unreasonable  nor  contrary  to  law ;  and  that 
the  object  of  rules  of  court  being  to  facilitate  business,  prevent 
unnecessary  delay  and  promote  substantial  justice,  they  will 
not  be  so  construed  or  applied  as  to  affect  a  contrary  result : 
2  P.  &  L.  Dig.  of  Dec.  3123.  The  only  limitation  of  this  power 
is  that  they  must  not  be  contrary  to  law  nor  unreasonable : 
Flisher  v.  Allen,  141  Pa.  525. 

The  rule  above  quoted  does  not  contravene  the  act  of  as- 
sembly, and  it  is  a  wise  provision  to  safeguard  the  proceed- 
ing so  as  to  have  the  matter  more  directly  under  the  control  of 
the  court;  and  the  fact  that  the  same  or  a  similar  rule  was  in 
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force  at  the  time  when  Fill  man's  Appeal,  supra,  was  decided, 
does  not  change  the  result,  as  that  question  was  not  presented 
for  the  consideration  of  the  court,  and  was  not  passed  upon.  In 
passing  upon  the  propriety,  or  the  sufficiency  of  a  rule  of  court, 
it  has  been  held,  in  many  cases,  that  the  court  is  the  best  judge 
of  its  own  rules  and  that  gpreat  latitude  will  be  given  in  their 
construction  and  application,  which  discretion  is  not  subject 
to  review,  except  in  cases  of  manifest  and  material  error.  A 
similar  rule  is  in  force  in  many  of  the  counties  of  the  com- 
monwealth, its  purpose  being  to  more  effectually  control  the 
proceedings ;  it  is  not  an  unreasonable  one,  nor  is  thei'e  anything 
in  the  statute  prohibiting  the  court  from  regulating  the  service 
in  the  matter  provided  by  this  rule,  so  as  to  make  it  unlawful 
The  judgment  is  affirmed. 


Steigerwald  v.  Philadelphia  Brewing  Company^ 
Appellant. 

MortgageSaHs/aciion— Refusal  to  satisfy-^Aet  of  May  28,  1715, 1  8m, 
X.  94. 

Where  a  mortgagee  enters  judgment  on  a  bond  accompanying  a  mort- 
gage and  issues  execution  on  the  judgment  before  the  maturity  of  the 
mortgaged  debt,  and  the  mortg:igee  pays  all  of  the  principal  and  interest 
of  the  mortgage  debt,  but  refuses  to  pay  the  attorney's  commissions  on 
the  ground  of  the  premature  issuing  of  the  execution,  the  mortgagee  is 
not  justified  in  refusing  to  satisfy  the  mortgage  by  calling  his  claim  for 
commissions  a  disputed  claim  or  a  matter  in  controversy  under  the  Act  of 
May  28,  1715,  1  Sm.  L.  94,  which  gives  an  action  for  damages  for  not  sat- 
isfying a  mortgage. 

Argued  Oct.  15, 1902.  Appeal,  No.  89,  Oct  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1897,  No.  93,  on  verdict  for  plaintiff  in  case  of  Elizabeth  Stei- 
gerwald V.  Philadelpiiia  Brewing  Company.  Before  Rice,  P.  J., 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AflBrmed. 

Trespass  for  refusing  to  satisfy  a  mortgage. 
From  the  record  it  appeared  that  the  action  was  brought 
under  the  act  of  May  28,  1716. 
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The  facts  are  fully  stated  in  the  opinion  of  the  Superior  Court. 

Defendant  presented,  among  others,  these  points  : 

1.  The  amount  due  is  disputed  in  a  suit  now  pending  on 
appeal  from  the  court  of  common  pleas  No.  1,  of  Philadelphia 
county,  as  of  December  term,  1896,  No.  1362,  which  was  pend- 
ing when  this  case  was  partly  tried  in  this  court  and  a  juror 
withdrawn  on  October  21,  1898,  because  of  the  pendency  of 
said  suit  in  court  No.  1.  The  act  of  April  3,  1851,  P.  L.  868, 
sec.  14,  provides  a  complete  remedy  for  a  mortgagor  where 
the  amount  due  is  in  dispute,  by  paying  into  court  the  amount 
claimed,  whereupon  the  court  orders  satisfaction  of  the  mort- 
gage. As  the  amount  due  is  disputed,  and  as  the  mortgagor 
has  not  sought  the  remedy  of  the  act  of  April  3, 1851,  she  cannot 
invoke  the  penal  statute  of  May  28, 1715,  and  your  verdict 
should  be  for  the  defendant.     Answer :  Refused.  [1] 

6.  Under  the  pleadings  and  all  the  evidence  your  verdict 
should  be  for  defendant.     An9wer :  Refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  $650.  Defendant  ap- 
pealed. 

Error  asngned  was  above  instructions,  quoting  them. 

T^homas  Learning^  for  appellant. 

Charles  F.  Linde^  for  appellee. 

Opinion  by  Orlady,  J.,  December  13, 1902  r 
On  June  30,  1896,  the  plaintiff  gave  to  the  defendant  a  bond 
and  mortgage  for  S3,000,  due  one  year  after  date,  as  security 
for  a  loan  of  money.  On  February  20,  1897,  a  judgment  was 
entered  on  the  bond  under  the  power  of  attorney  contained 
therein.  On  June  24,  the  plaintiff  caused  the  damages  to  be  as- 
sessed at  f3,147,  and  immediately  issued  an  execution  thereon. 
The  assessment  of  damages  showed  the  principal  to  be  $3,000 
and  attorney's  commissions  $147 ;  the  interest  on  the  principal 
debt  at  that  time  had  been  paid  to  June  30,  1897,  and  the  prin- 
cipal debt  was  not  due  until  six  days  after  the  execution  was 
issued ;  no  averment  was  filed  of  record  to  show  any  breach 
of  any  condition  in  the  bond.  On  the  maturity  of  the  debt 
(June  30,  1897)  Mrs.  Steigerwald  paid  the  principal  repre- 
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sented  bj  the  bond  and  mortgage,  and  tendered  the  costs  of 
satisfaction  of  the  mortgage.  The  mortgagee  refused  to  sat- 
isfy the  mortgage  and  claimed  that  there  was  a  balance  of  $147 
due  and  unpaid  thereon.  This  action  was  brought  under  the 
Act  of  May  28, 1715, 1  Smith's  Laws,  94,  to  recover  damages  for 
not  satisfying  the  mortgage.  On  the  trial  below  the  defendant 
requested  the  court  to  charge  that  under  all  the  pleadings  and 
all  the  evidence  the  verdict  should  be  for  the  defendant ;  this 
was  refused  by  the  court,  and  the  facts  were  submitted  to  the 
jury  on  a  charge  which  bore  strongly  against  the  plaintiff,  and 
concluded  as  follows :  *'  It  is  only  in  case  you  find  that  there 
was  no  controversy,  no  genuine  controversy,  that  there  was  no 
dispute,  real  dispute,  as  to  what  was  due  between  the  parties, 
that  the  plaintiff  would  be  entitled  to  recover  anything  from 
the  defendant  because  of  the  refusal  to  satisfy  the  mortgage. 
The  first  question  for  you  tq  consider,  and  it  seems  to  me  a 
serious  question,  is  whether  or  not  the  plaintiff  is  entitled  to  a 
verdict  at  all,  whether  or  not  there  was  a  real  dispute,  a  real 
controversy,  between  the  parties  at  the  time  when  the  money 
was  paid,  as  to  what  the  amount,  which  was  due,  actually  was." 
This  was  a  fair  submission,  under  the  evidence,  as  an  examina- 
tion of  the  record  shows  that  the  judgment  was  entered  on  the 
bond  and  execution  issued  thereon  at  a  time  when  there  was  no. 
other  reason  for  so  doing  except  to  penalize  the  defendant  with 
attorney's  commissions.  Under  our  decisions  it  is  manifest  that 
the  mortgagor  was  not  liable  for  the  attorney's  commissions,  and 
the  claim  that  the  $147  should  be  paid  by  the  mortgagor  was  with- 
out any  authority  of  law.  Can  such  a  state  of  facts  justify  the 
mortgagee  in  refusing  to  satisfy  the  mortgage  by  calling  it  a  dis- 
puted claim,  or  a  matter  in  controversy  under  the  act  of  1715? 
It  was  not  an  actual  controversy,  urged  in  sincerity,  a  bona  fide 
demand  of  a  legal  right  which  would  relieve  the  defendant  of  lia- 
bility under  the  10th  section  of  the  act  of  May  28, 1715.  The 
moi-tgage  debt,  with  the  interest  thereon,  had  been  paid  in  full 
and  the  costs  of  satisfaction  of  the  mortgage  had  been  tendered. 
This  was  all  that  the  mortgagor  had  any  right  to  demand.  A 
copy  of  the  bond  has  not  been  furnished  with  the  record,  but 
whatever  its  provisions  may  be,  the  execution  was  prematurely 
issued  for  a  debt  not  due,  and  the  plaintiff  was  not  entitled  to 
an  attorney's  commissions :  Moore's  Appeal,  110  Pa.  433 ;  Na- 
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tional  Saving  Fund  &  Bldg.  Assn.  v.  Waters,  141  Pa.  498 ;  Lind- 
ley  V.  Ross,  137  Pa.  629.  The  plaintiff  was  not  obliged  to  resort 
to  the  remedy  provided  by  the  Act  of  April  3,  1851,  P.  L.  871, 
sec.  14,  which  furnishes  additional  means  for  compelling  satis- 
faction of  a  mortgage  but  does  not  affect  the  right  to  proceed 
under  the  act  of  May  28,  1715,  which  is  rarely  resorted  to,  al- 
though it  furnishes  an  eflficient  penalty  for  wrongfully  refusing 
to  enter  satisfaction  on  a  mortgage  after  "  having  received  f uU 
satisfaction  and  payment  of  all  such  sum  or  sums  of  mon^y  as 
are  really  due  to  him  by  such  mortgage  :  "  Crawford  v.  Simon, 
159  Pa.  585. 

The  court  left  the  case  to  the  jury  under  a  charge  of  which 
the  defendant  has  no  reason  to  complain,  and  the  judgment  is 
affirmed. 


Levy  V.  Rosenblatt^  Appellant. 

Negligence — Master  and  servant^Notice  of  danger— Adds. 

An  employer  is  bound  to  exercise  reasonable  precaution  against  injury 
to  his  employees  while  they  are  in  his  service  and  obeying  his  orders. 
Not  only  must  he  provide  suitable  implements  and  means  with  which  to 
carry  on  the  business  which  he  assigns  them,  but  he  must  warn  them  of 
all  dangers  to  which  they  will  be  exposed  in  the  coui*se  of  their  employ- 
ment, except  those  which  the  employee  may  be  deemed  to  have  foreseen 
as  necessarily  incident  to  the  employment  in  which  he  engages,  or  which 
may  be  open  and  obvious  to  a  person  of  his  experience  and  understanding, 
and  also  such  as  the  employer  cannot  be  deemed  to  have  foreseen.  The 
employer  will  be  presumed  to  be  familiar  with  the  dangers  latent  as  well 
as  patent,  ordinanly  accompanying  the  business  which  he  is  conducting. 

If  the  master  gives  the  servant  to  understand  that  he  does  not  consider 
the  i-isk  one  which  a  prudent  person  should  refuse  to  undertake,  the 
servant  has  a  right  to  rely  upon  his  master^s  judgment,  unless  his  own  is 
so  clearly  opposed  thereto  that  in  fact  he  does  not  rely  upon  his  master^s 
opinion. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries,  the  case  is  for  the  jury  where  the  evidence  tends  to 
show  that  the  plaintiff,  a  common  laborer  without  knowledge  of  English, 
was  placed  at  work  at  etching  glass  eggs  in  a  solution  of  hydrofluoric 
acid ;  that  he  received  no  instructions  as  to  his  work,  except  by  some 
signs ;  that  he  had  no  knowledge  of  the  dangerous  effect  of  hydrofluoric 
acid  on  the  hands,  or  on  the  nose,  throat  and  lungs  when  its  fumes  aru 
inhaled ;  that  these  dangers  were  known  to  the  defendant ;  that  plaintiff 
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used  his  naked  hands  in  dipping  the  eggs  in  the  solution,  and  that  he  re- 
ceived very  serious  injuries  as  a  result  of  his  work. 

Argued  Oct.  15,  1902.  Appeal,  No.  84,  Oct  T.,  1902,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Juno 
T.,  1900,  No.  244,  on  verdict  for  plaintiff  in  case  of  Simon 
Levy  V.  Harry  M.  Rosenblatt,  William  B.  Landauer  and 
Emanuel  H.  Massman,  trading  as  H.  M.  Rosenblatt  &  Com- 
pany. Before  Rice,  P.  J.,  Oblady,  W.  W.  Pobtbb  and  W. 
D.  PoETER,  JJ.     Ajffirmed. 

Trespass  to  recover  damages  for  personal  injuries.  The 
&cts  appear  by  the  opinion  of  the  Superior  Court. 

Emanuel  Furth  and  George  S.  Graham^  with  them  Jacob 
Singer^  for  appellant. — To  hold  the  defendant  liable  the  injury 
must  be  such  a  direct  and  immediate  consequence  of  the  neg- 
ligence as  under  the  surrounding  circumstances  of  the  case 
a  person  of  ordinary  care  and  prudence  might  and  ought  to 
have  foreseen  as  likely  to  follow  from  the  negligence :  Hoag  v. 
Lake  Shore,  etc.,  R.  R.  Co.,  85  Pa.  293 ;  Milwaukee,  etc.,  Ry. 
Co.  v.  Kellogg,  94  U.  S.  469 ;  Scheffer  v.  Washington  City, 
etc.,  R.  R.  Co.,  105  U.  S.  249;  Pollock  on  Torts,  86,  87; 
Shearman  and  Redfield  on  Negligence,  sec.  739 ;  Corcoran  v. 
Wanamaker,  185  Pa.  496. 

A.  T.  Freedley^  with  him  Bernard  Pockrass  and  Vly%%e9  S. 
Ko<m9^  for  appellee. — If  the  business  is  one  with  which  the 
employee  is  not  familiar,  he  has  a  right  to  expect  that  its 
dangers  will  be  pointed  out  to  him,  and  that  he  will  be  in- 
structed in  those  things  necessary  for  him  to  know  in  order  to  his 
own  safely.  He  cannot  be  held  to  assume  the  risk  of  dangers, 
the  existence  of  which  he  has  no  knowledge  :  Rummel  v.  Dil- 
worth,  131  Pa.  509 ;  Ross  v.  Walker,  139  Pa.  42 ;  Wagner  v. 
Jayne  Chemical  Co.,  147  Pa.  475 ;  Bannon  v.  Lutz,  158  Pa. 
166 ;  McCray  v.  Sterling  Varnish  Co.,  7  Pa.  Superior  Ct.  610; 
Lebbering  v.  Struthers,  157  Pa.  812. 

Opinion  by  Oblady,  J.,  December  13, 1902 : 

The  plaintiff  was  employed  in  the  defendants'  factory  for 
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several  months  as  a  porter  or  common  laborer,  when,  on 
March  14,  1900,  he  was  transferred  to  another  department, 
where  he  assisted  in  etching  or  bisquing  opal  glass  eggs.  This 
mechanical  result  was  secured  by  submerging  the  glass  into  a 
tank  containing  a  solution  of  hydrofluoric  acid,  consisting  of 
fifty-two  parts  of  hydrofluoric  acid,  forty-eight  parts  of  water, 
and  twenty-five  parts  of  carbonate  of  ammonia,  the  eflEect  being 
to  make  the  glass  bisque  or  opaque,  after  which  the  eggs  were 
placed  by  the  etcher  on  a  board  and  dried,  the  acid  drippings 
draining  back  into  the  acid  tank,  and  after  the  eggs  became  dry, 
it  was  the  duty  of  the  plaintiff  to  wash  them  in  another  tank, 
known  as  the  water  tank,  which  was  about  six  feet  long,  two 
and  a  half  feet  deep,  and  two  and  a  half  feet  wide,  and  a  hollow 
plug  or  tube  which  extended  up  into  the  tank  from  ten  to  eight- 
een inches  was  placed  in  the  bottom.  The  tank  was  supplied 
with  hot  and  cold  water  through  pipes,  the  flow  being  regu- 
lated by  faucets,  so  that  when  fresh  water  was  introduced 
the  depth  was  regulated  by  the  plug  or  tube  in  the  bottom. 
The  acid  was  highly  volatile,  and  to  carry  off  the  fumes  a  metal 
hood  that  communicated  with  a  chimney  or  a  pipe  was  con- 
structed over  the  tank.  The  etcher  at  the  acid  bath  was 
I  protected  in  doing  his  work  by  wearing  rubber  gloves.  The 
f  plaintiff  used  his  naked  hands  in  washing  the  eggs  as  they  came 
to  him  from  the  drying  board,  the  acidity  of  the  water  depend- 
ing on  the  number  of  eggs  washed  in  the  bath  and  the  change 
made  by  introducing  fresh  water.  The  plaintiff  was  a  for- 
eigner, did  not  speak  English,  and  was  not  acquainted  with  the 
character  of  the  solution,  nor  had  he  any  knowledge  of  its  chemi- 
cal composition  or  the  effect  of  inserting  his  hands  in  the  liquid 
or  inhaling  the  gas  therefrom.  The  etcher  who  had  charge  of 
the  work  at  both  tanks,  when  asked  what  instructions  had  been 
given  to  the  plaintiff,  stated :  "  I  gave  him  all  the  instructions 
that  any  person  could  possibly  give  him.  In  the  first  place,  I 
commenced  to  tell  him  and  I  found  out  he  couldn't  understand. 
Then,  I  talked  in  motions,  and  turned  on  the  water,  and  as  I  did 
so  made  motions  to  him  that  that  should  run  all  the  time.  I 
was  talking  at  the  same  time  and  then  I  turned  the  water  off, 
and  motioned,  no.  And  I  showed  him  the  same  thing  with  the 
steam,  if  it  got  cold  from  the  water  running,  then  to  turn  it  on." 
The  plaintiff  worked  for  two  days  at  rinsing  or  washing  the 
Vol.  XXI— 35 
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glass  eggs,  and  from  the  testimony  shows  that  he  was  very  seri- 
ously affected.  The  fii'st  effects  were  an  active  inflammation 
and  swelling  of  the  hands  and  face,  which  continued  to  the  time 
of  the  trial,  and  resulted  in  permanent  wrist  drop  or  paralysis 
of  the  wrist  joints.  This  action  is  brought  to  recover  for  the 
injuries  received.  From  the  testimony  of  the  defendants'  wit- 
nesses it  is  apparent  that  the  acid,  when  applied  to  the  outer 
surface  of  the  skin,  produced  burns  that  resulted  in  abscesses 
and  were  more  painful  than  an  ordinary  bum  or  scald,  accom- 
panied by  severe  pain  and  irritation  and  itchings ;  and  that  the 
inhalation  of  the  gas  produced  irritation  in  the  nose,  throat  and 
I  lungs.  These  facts,  which  the  defendants  had  attempted  to  pro- 
vide against,  were  well  known  as  complaints  had  been  made  di- 
rectly to  them  and  also,  through  their  foreman.  From  all  the 
evidence,  it  must  be  conceded  that  the  employment  of  the  plain- 
tiff was  more  or  less  dangerous,  depending  on  the  dilution  of  the 
hydrofluoric  acid  and  the  skill  with  which  the  workman  kept  the 
water  changed  in  the  water  bath,  and  further  that  there  was 
nothing  to  indicate  to  an  unlearned  and  unskilled  laborer  the 
character  or  degree  of  this  risk ;  that  it  was  not  so  obvious  to  one 
in  the  plaintiff's  condition  that  he  should  be  held  to  have  volun- 
tarily assumed  any  risks  in  the  use  of  the  water.  There  was  a  con-* 
flict  of  testimony  as  to  the  frequency  with  which  the  water  was 
changed  and  the  effect  on  the  employees  in  using  the  water 
charged  with  the  hydrofluoric  acid,  and  whether  the  water  in 
which  the  plaintiff  was  working  did  produce  the  injury  com- 
plained of,  but  with  that  phase  of  the  case  we  have  nothing  to  do, 
as  it  has  been  disposed  of  by  the  verdict.  The  etcher,  chemist 
and  physician,  called  by  the  defendants,  clearly  established  the 
fact  that  there  was  a  certain  amount  of  risk  taken  by  those  who 
washed  the  eggs  in  the  water  bath,  both  from  immersing  their 
hands  in  the  water  and  from  inhaling  the  ^  fumes  of  the  acid 
vapors  from  that  bath.  The  water  bath  was  so  acid  in  character 
as  to  prevent  the  use  of  a  brass  pipe  on  account  of  its  being 
rapidly  corroded,  and  even  the  iron  pipe  used  for  the  plug  in 
the  bottom  was  corroded  by  the  acid  so  that,  as  one  witness 
expressed  it,  "  every  day  it  would  eat  shorter."  The  tank  could 
have  been  entirely  emptied  by  pulling  out  the  stand  pipe  plug, 
but  unless  this  was  done  the  volume  of  water  below  the  level 
of  the  top  of  the  stand  pipe  was  not  substantially  changed  in 
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its  character  by  introducing  fresh  water  into  the  top  of  the  tank» 
as  it  would  run  out  through  the  overflow,  and  it  appears  that 
the  hydrofluoric  acid  was  lighter  than  water  and  to  a  large  de- 
gree rested  on  the  surface  of  the  water  into  which  the  plaintiff 
would  necessarily  put  his  hands  in  the  discharge  of  his  duties. 
The  appellant  urges  that  under  all  the  evidence  the  court  be- 
low should  have  directed  a  verdict  for  the  defendants.  After 
a  careful  examination  of  all  the  testimony,  we  feel  that  this 
was  clearly  a  case  for  the  jury  and  is  practically  ruled  by  Wag- 
ner V.  The  Jayne  Chemical  Co.,  147  Pa.  475.  It  is  well  settled  I 
that  an  employer  is  bound  to  exercise  reasonable  precaution  | 
against  injury  to  his  employees  while  they  are  in  his  service 
and  obeying  his  orders.  Not  only  must  he  provide  suitable| 
implements  and  means  with  which  to  carry  on  the  business 
which  he  assigns  them,  but  he  must  warn  them  of  all  the  dan.f 
gers  to  which  they  will  be  exposed  in  the  course  of  their 
employment,  except  those  which  the  employee  may  be  deemed 
to  have  foreseen  as  necessarily  incident  to  the  employment  in 
wliich  he  engages,  or  which  may  be  open  and  obvious  to  a  per 
son  of  his  experience  and  understanding,  and  also  such  as 
the  employer  cannot  be  deemed  to  have  foreseen.  \  The  em- 
ployer will  be  presumed  to  be  familiar  with  the  dangers  latent 
as  well  as  patent,  ordinarily  accompanying  the  business  which 
he  is  conducting,  j  Authorities  upon  thfese  points  may  be  found 
in  great  abundance  in  the  notes  in  sections  185  to  203  of  Shear- 
man and  Redfield  on  Negligence.  In  the  use  of  an  agency 
sufficiently  acid  to  corrode  iron  and  brass,  and  to  destroy  the 
surface  of  glass  by  mere  immersion  in  it  the  employer  should  I 
be  held  to  as  high  a  degree  of  caution  and  instruction  as  in 
cases  of  dangerous  or  complicated  machinery  or  explosive  arti- 
cles. When  an  inexperienced  employee  is  placed  in  charge  of 
dangerous  machinery,  with  the  use  of  which  he  is  unacquainted, 
it  is  the  positive  duty  of  the  employer  to  instruct  and  properly 
qualify  him  for  such  new  service.  It  is  his  duty  to  see  that  the 
employee  is  instructed  and  warned  of  such  dangers  and  that  he 
is  instructed  in  the  use  and  care  of  the  machinery  with  which  his 
labor  brings  him  in  contact:  Lebbering  v.  Struthers,  Wells  & 
Co.,  157  Pa.  312.  The  rule  has  been  frequently  stated  to  bcf 
that  the  master  is  not  responsible  for  accidents  occurring  to  his 
servant  from  the  ordinary  risks  and  dangers  which  are  incident 
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to  the  business  in  which  he  is  engaged,  for  in  such  case  the 
contract  is  presumed  to  be  made  with  reference  to  such  risks. 
IBut  when  the  master  subjects  •  his  servants  to  dangers  such  as 
lin  good  faith  he  ought  to  provide  against,  he  is  liable  for  any 
pccident  aiising  therefrom.  The  servant  does  not  stand  on  the 
same  footing  with  the  master ;  his  primary  duty  is  obedience, 
and  if,  when  in  the  discharge  of  that  duty,  he  is  damaged 
through  the  negligence  of  the  master,  it  is  but  meet  that  he 
should  be  I'ecompensed.  The  true  rule  in  this,  as  in  all  other 
like  cases,  is  that  if  the  master  gives  the  servant  to  understand 
that  he  does  not  consider  the  risk  one  which  a  prudent  person 
should  refuse  to  undertake,  the  servant  has  a  right  to  rely  upon 
his  master's  judgment,  unless  his  own  is  so  clearly  opposed 
thereto  that  in  fact  he  does  not  rely  upon  his  master's  opinion : 
Caldwell  v.  Brown,  53  Pa.  453;  Reese  v.  Clark,  198  Pa.  312; 
*  McCray  v.  Sterling  Varnish  Co.,  7  Pa.  Superior  Ct.  610. 

Corcoran  v.  Wanamaker,  185  Pa.  496,  does  not  apply  to 
the  case  before  us  for  the  reason  that  there  was  no  evidence 
in  that  case  to  show  that  the  defendants  knew  that  the  use 
of  acids  complained  of  would  produce  the  disease  from  which 
the  plaintiff  suffered.  In  the  present  case  all  the  witnesses 
called  by  the  defendants  testified  that  the  use  of  this  acid  pro- 
duced external  and  constitutional  injuries,  similar  in  kind 
although  more  mild  in  degree  than  those  from  which  this  plain- 
tiff suffered,  wliich  facts  were  well  known  to  the  defendants 
prior  to  the  placing  of  the  plaintiff  in  this  position  of  special 
hazard.  The  case  was  fairly  submitted  to  the  jury,  the  assign- 
ments  of  error  are  overruled,  and  the  judgment  is  affirmed. 


Pittsburg,  Appellant,  v.  W.  H.  Keech  Company. 

Nuisance — Municipalities  ^Smokefrom  bUuminaus  coal — Power  o/'Ugis* 
ture. 

Within  constitutional  limits,  not  exactly  determined,  the  legislature  may 
change  the  common  law  as  to  nuisances,  and  may  move  the  line  either 
way  so  as  to  make  things  nuisances  which  were  not  so,  or  to  make  tilings 
lawful  which  were  nuisances,  although  by  so  doing  it  affects  the  value  or 
use  of  property. 

The  corporate  officers  of  a  city,  having  power  ••  to  provide  for  the 
safety,  preserve  the  health,  promote  the  prosperity  and  improve  the 
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morals,  order,  comfort  and  convenience  of  the  corporation  and  the  inhab- 
itants  thereof,"  may  by  ordinance  duly  enacted,  not  manifestly  unreason- 
able or  oppressive,  nor  unwarmntably  discriminatory,  prohibit  things 
which  were  not  public  nuisances  at  common  law,  and  the  fact  that  it  de- 
clares the  thing  prohibited  a  public  nuisance  would  be  no  ground  for  deny 
ing  validity  to  the  penal  provision  of  the  oi*dinance.  In  an  action  or  pro- 
ceeding to  enforce  the  penalty  annexed  to  the  violation  of  such  an  ordi- 
nance, the  only  question  would  be  whether  the  alleged  offender  had  done  the 
prohibited  act.  He  could  not  defend  upon  the  ground  that  it  was  not  a 
nuisance  in  fact,  nor  upon  the  ground  that  the  enactment  of  the  ordinance 
was  unwise,  inexpedient  or  unnecessary.  Much  must  necessarily  be  left 
to  the  discretion  of  the  municipal  authorities  and  their  acts  will  not  be  ju- 
dicially interfered  with  unless  they  are  manifestly  unreasonably  and  op- 
pressive, or  unwarrantably  invade  private  rights,  or  clearly  ti'anscended 
the  powers  granted  to  them. 

While  the  inclusion  in  such  an  ordinance  of  a  declaration  that  the  thing 
prohibited  is  a  public  nuisance  would  not  invalidate  the  ordinance  :is  a 
a  whole,  it  is  equally  clear  that  it  would  not  make  it  a  nuisance  if  it  was 
not  so  in  fact.  Much  clearer  is  it  that  a  mere  declaration  in  an  ordinance 
with  no  penalty  annexed,  that  a  certain  act  or  thing  shall  be  deemed  a  pub- 
lic or  common  nuisance  would  not  have  that  effect  and  thereby  subject 
the  offender  to  indictment  under  general  statute  law  punishing  that  offense. 
«  The  1st  section  of  a  municipal  ordinance  declared  **  the  emission  of 
more  than  twenty  per  cent  of  black  or  dark  gray  smoke  from  any  chim- 
ney or  smokestack  where  bituminous  coal  is  used  in  connection  with 
boilers  for  heating  or  power  purposes,"  to  be  a**  public  nuisance."  No 
penalty  was  annexed.  Another  section  declared  that  '*  any  corporation, 
copartnership  or  individual  who  shall  or  may  allow,  suffer  or  permit 
smoke  from  bituminous  coal  to  be  emitted  or  to  escape  from  any  chimney 
or  smokestack  used  in  connection  with  boilers  for  over  three  minutes' 
duration  at  any  one  time,  shall  in  addition  to  any  and  all  laws  requiring 
the  abatement  of  nuisances,  forfeit  and  pay  to  the  city  for  every  such  of- 
fense, a  sum  not  less  than  ten  dollars  or  more  than  fifty  dollai-s."  Held, 
(1)  that  the  1st  section  of  the  ordinance,  as  it  had  no  penalty  annexed, 
was  a  mere  declaration  of  opinion  of  the  municipal  authorities,  binding 
on  no  one ;  (2)  that  the  other  section  was  unreasonable  and  impracticable ; 
(8)  that  the  words  **  more  than  twenty  per  cent  black  or  dark  gray,"  de- 
scriptive of  the  smoke  in  the  first  section,  could  not  be  read  into  the  other 
section,  inasmuch  as  Che  latter  section  was  complete  in  itself. 

Municipalities — Ordinance — Unambiguous  ordinance — Insertion  by  court 
of  qualifications  or  conditions. 

Where  an  ordinance  is  plain  and  unambiguous  in  its  terms,  and  where 
the  only  ground  for  supposing  that  the  words  do  not  express  the  meaning 
of  the  legislative  body,  is  that  to  give  them  full  effect  would  make  it  un- 
reasonable and  oppressive,  it  is  not  within  the  province  of  the  court  to 
insert  qualifications  or  conditions  which  would  relieve  it  of  that  objection. 
This  would  be  to  amend,  not  to  construe,  the  ordinance. 
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Argued  April  14, 1902.  Appeal,  No.  42,  Apiil  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T., 
1899,  No.  391,  for  defendant  non  obstante  veredicto  in  case  of 
Pittsburg  V.  W.  H.  Keech  Company.  Before  RiOB,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
AflSrmed. 

Appeal  from  alderman,  in  suit  to  recover  penalty  provided 
by  an  ordinance.     Before  Stowe,  P.  J. 
The  ordinance  in  question  was  as  follows : 

*'AN  ORDINANCE 

^*To  regulate  and  suppress   the   production  and  emission  of 

smoke  from  bituminous  coal,  and  to  provide  penalties  for  the 

violation  thereof  in  the  city  of  Pittsburg. 

"Section  1.  Be  it  ordained  and  enacted  by  the  city  of  Pitts- 
burg in  select  and  common  councils  assembled,  and  it  is  hereby 
ordained  and  enacted  by  the  authority  of  the  same  that  and  from 
October  1,  1896,  the  emission  of  more  than  20  per  cent  of 
black  or  dark  gray  smoke  from  any  cliimney  or  smokestack 
where  bituminous  coal  is  used  as  fuel  in  connection  with  boilers 
for  heating  and  power  purposes,  shall  be  deemed  and  is  hereby 
declared  to  be  a  public  nuisance. 

"  Section  2.  That  it  shall  be  unlawful  for  any  coi*poration, 
copartnership  or  individual  owning,  controlling  or  using  any 
chimney  or  smokestack  used  in  connection  with  boilers  within 
the  city  limits,  as  provided  in  section  1,  to  allow,  suffer  or  permit 
smoke  from  bituminous  coal  to  be  emitted  or  to  escape  there- 
from. 

''Section  8.  Any  corporation,  copartnership  or  individual 
who  shall  or  may  allow,  suffer  or  permit  smoke  from  bituminous 
coal  to  be  emitted  or  escape  from  any  chimney  or  smokestack 
used  in  connection  with  boilei-s  for  over  three  minutes'  duration 
at  any  one  time,  shall  in  addition  to  any  and  all  laws  requiring 
the  abatement  of  nuisances,  forfeit  and  pay  to  the  city  of  Pitts- 
burg for  every  such  offense,  a  sum  not  less  than  ten  dollare 
($10)  or  more  than  fifty  (f 50)  dollars,  to  be  recovered  before 
any  alderman  of  the  county  of  Allegheny  or  any  police  magis- 
trate of  the  city  of  Pittsburg  as  debts  of  like  amounts  are  now 
recoverable. 
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"Section  4.  No  discrimination  shall  be  made  against  any 
device  or  method  which  may  be  used  which  will  accomplish  the 
purpose  of  this  ordinance  in  relation  to  the  said  matter. 

'^Section  5.  The  director  of  the  department  of  public  works 
of  the  city  of  Pittsburg  is  hereby  empowered  and  directed  to 
enforce  the  provisions  of  this  ordinance. 

"  Section  6.  That  any  ordinance  or  part  of  ordinance  conflict- 
ing with  the  provisions  of  this  ordinance  be,  and  the  same  is, 
hereby  repealed  so  far  as  the  same  affects  this  ordinance.  " 

The  jury  returned  a  verdict  for  plaintiff  for  $25.00,  subject 
to  the  question  of  law  reserved. 

The  court  subsequently  entered  judgment  for  defendant  non 
obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

William  W.  Smithy  with  him  T,  D.  Carnahan^  for  appellant 
— Municipal  ordinances  are  especially  entitled  to  a  reasonable 
construction,  and  when  they  will  admit  of  two  constructions, 
they  should  receive  that  which  is  consistent  with  the  power 
given,  and  not  that  which  is  in  violation  of  it:  Johnson  v. 
Pliiladelphia,  60  Pa.  445;  Whitlock  v.  West,  26  Conn.  406; 
Municipality  v.  Cutting,  4  La.  Annual,  335;  Baltimore  v. 
Huges,  1  Gill  &  J.  480 ;  Com.  v.  Dow,  61  Mass.  382. 

The  Pittsburg  smoke  ordinance  is  clearly  reasonable  as  shown 
by  the  following  authorities :  1  Dillon  on  Municipal  Corps, 
sec.  379 ;  Huckens tine's  App.,  70  Pa.  102 ;  Livingston  v.  Wolf, 
136  Pa.  519;  Allentown  v.  W.  D.  Tel.  Co.,  148  Pa.  117; 
Wilkes-Barre  v.  Garabed,  11  Pa.  Superior  Ct.  355 ;  Slaughter 
House  Cases,  16  Wall.  (U.  S.)  36 ;  Barbier  v.  Connolly,  118 
U.  S.  27  (5  Super.  Ct.  Repr.  357) ;  Weil  v.  Ricord,  24  N.  J. 
Eq.  169;  Bancroft  v.  Cambridge,  126  Mass.  438;  Brooklyn 
V.  Nassau  Electric  R.  R.  Co.,  61  N.  Y,  Supp.  33 ;  St.  Louis  v. 
Heitzeberg  Packing,  etc.,  Co.,  141  Mo.  375  (42  S.  W.  Repr. 
964). 

The  ordinance  is  not  unlawfully  discriminatory :  People  v. 
Lewis,  86  Mich.  273  (49  N.  W.  Repr.  140). 

The  ordinance  is  valid  unless  clearly  shown  to  be  unreason- 
able :  Erie  &  North  East  R.  R.  Co.  v.  Casey,  26  Pa.  287 ; 
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Speer  v.  School  Directors,  etc.,  of  Blairsville,  60  Pa.  160 ;  Pow- 
ell V.  Com.,  114  Pa.  266 ;  Marshall  Field  &  Co.  v.  Chicago,  44 
111.  App.  410 ;  Brown  v.  Piper,  91  U.  S.  37 ;  Richards's  App., 
57  Pa.  105. 

The  rules  for  the  construction  of  ordinances  and  orders  of  a 
municipal  corporation  are  the  same  as  for  the  statutes  of  the 
legislature  :  In  the  Matter  of  Yick  Wo,  68  Cal.  294;  Zorgerv. 
Greensburg,  60  Ind.  1 ;  Maryland  v.  Kirkley,  29  Md.  85. 

Councils  may  declare  that  to  be  a  nuisance  which  was  not  a 
nuisance  at  common  law:  Com.  v.  Parks,  166  Mass.  631  (30 
N.  E.  Repr.  174). 

Even  if  it  should  be  held  that  section  1  of  the  ordinance  is 
invalid,  the  whole  ordinance  is  not  thereby  rendered  invalid: 
Fox's  App.,  112  Pa.  337. 

Whether  an  ordinance  be  reasonable  and  consistent  with  the 
law  or  not  is  a  question  for  the  court :  Kneedler  v.  Norristown, 
100  Pa.  368 ;  Livingston  v.  Wolf,  136  Pa.  519.     . 

F,  C.  McGirVy  of  Marron  ^  McQirr,  and  J.  H.  BecU^  for  ap- 
pellee.— The  city  had  no  legislative  authority  for  the  enact- 
ment of  the  ordinance :  State  v.  Mott,  61  Md.  297 ;  Yates  v. 
Milwaukee,  10  Wall.  (U.  S.)  497. 

The  ordinance  is  contradictory  and  insensible. 

The  ordinance  discriminates  between  classes  without  cause : 
2  Wood  on  Nuisance,  p.  984 ;  State  v.  Sheriff,  48  Minn.  236. 

The  ordinance  is  unreasonable  :  Huckenstine's  App.,  70  Pa. 
102 ;  St.  Louis  v.  Heitzeberg  Packing,  etc.,  Co.,  141  Mo.  375 
(42  S.  W.  Repr.  964) ;  St.  Paul  v.  GUfiUan,  36  Minn.  298. 

J.  H,  BecUy  with  him  Knox  ^  Reed^  for  Pressed  Steel  Car 
Company. 

Opinion  by  Riob,  P.  J.,  December  13, 1902 : 
Under  the  construction  of  the  ordinance  of  May  22,  1895, 
which  the  counsel  for  the  appellant  ask  us  to  adopt,  their  state- 
ment of  the  question  for  decision  would  be  correct.  It  is  as 
follows :  *'  Is  an  ordinance  of  the  city  of  Pittsbui-g,  enacted 
in  1895,  which  authorizes  the  imposition  of  a  penalty  of  not  less 
than  f  10.00  or  more  than  $50.00,  for  the  emission  for  over  three 
minutes'  dui-ation  at  any  one  time,  of  smoke  which  is  more  than 
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twenty  per  cent  black  from  any  chimney  or  smokestack  within 
the  city  limits,  where  bituminous  coal  is  used  as  fuel,  in  con- 
nection with  boilers  for  heating  and  power  purposes,  invalid  on 
the  ground  that  it  is  unreasonable  or  unconstitutional  ?  "  We 
are  not  prepared  to  commit  ourselves  to  the  proposition  that 
such  an  ordinance  would  be  invalid  on  either  of  the  grounds 
above  suggested,  or  upon  the  ground  that  it  would  transcend 
the  powers  possessed  by  the  city.  But  before  discussing  or 
expressing  a  more  decided  opinion  upon  that  question  we  deem 
it  advisable  to  determine  whether  the  ordinance  of  May  22, 
1896,  will  bear  the  interpretation  contended  for  by  the  appel- 
lant's counsel. 

The  1st  section  declares  **  the  emission  of  more  than  twenty 
per  cent  of  black  or  dark  gray  smoke  from  any  chimney  or  smoke- 
stack where  bituminous  coal  is  used  in  connection  with  boilei's 
for  heating  or  power  purposes,"  to  be  a  "  public  nuisance."  No 
penalty  is  annexed.  "  It  is  settled  that,  within  constitutional 
limits  not  exactly  determined,  the  legislature  may  change  the 
common  law  as  to  nuisances,  and  may  move  the  line  either  way, 
so  as  to  make  things  nuisances  which  were  not  so,  or  to  make 
•things  lawful  which  were  nuisances,  although  by  so  doing  it 
affects  the  value  or  use  of  property : "  Per  Holmes,  J.,  in  Com- 
monwealth V.  Parks,  165  Mass.  531 ;  30  N.  E.  Repr.  174.  So 
also  the  corporate  officers  of  a  city,  having  power  "  to  provide 
for  the  safety,  preserve  the  health,  promote  the  prosperity  and 
improve  the  morals,  order,  comfort  and  convenience  of  the  cor- 
poration and  the  inhabitants  thereof,"  may  by  ordinance  duly 
enacted  not  manifestly  unreasonable  or  oppressive,  nor  uawar- 
rantably  discriminatory  prohibit  things  which  were  not  public 
nuisances  at  common  law,  and  the  fact  that  it  declares  the  thing 
prohibited  a  public  nuisance  would  be  no  ground  for  denying 
validity  to  the  penal  provision  of  the  ordinance.  In  an  action 
or  proceeding  to  enforce  the  penalty  annexed  to  the  violation 
of  such  an  ordinance,  the  only  question  would  be  whether  the 
alleged  offender  had  done  the  prohibited  act.  He  could  not  de- 
fend upon  the  ground  that  it  was  not  a  nuisance  in  fact,  nor  upon 
the  ground  that  the  enactment  of  the  ordinance  was  unwise,  in- 
expedient or  unnecessary.  "  Much  must  necessarily  be  left  to 
the  discretion  of  the  municipal  authorities  and  their  acts  will 
not  be  judicially  interfered  with  unless  they  are  manifestly  un- 
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reasonable  and  oppressive,  or  unwarrantably  invade  private 
rights,  or  clearly  transcended  the  powers  granted  to  them :  '■  1 
Dillon  on  Municipal  Corp.  sec.  379;  O'Maley  v.  Freeport 
Boro.,  96  Pa.  24 ;  Fisher  v.  Harrisburg,  2  Grant,  291 ;  Living- 
ston  V.  Wolfe,  136  Pa.  619;  Wilkes-Barre  v.  Garabed,  11  Pa. 
Superior  Ct.  355  ;  Philadelphia  v.  Brabender,  17  Pa.  Superior 
Ct.  331 ;  201  Pa.  574.  But  while  the  inclusion  in  such  an  or- 
dinance of  a  declaration  that  the  thing  prohibited  is  a  public 
nuisance  would  not  invalidate  the  ordinance  as  a  Avhole,  it  is 
equally  clear  that  it  would  not  make  it  a  nuisance  if  it  was  not 
so  in  fact.  Much  clearer  is  it  that  a  mere  declaration  in  an  or- 
dinance with  no  penalty  annexed,  that  a  certain  act  or  thing 
shall  be  deemed  a  public  or  common  nuisance,  would  not  have 
that  effect  and  thereby  subject  the  offender  to  indictment  un- 
der the  genei-al  statute  law  punishing  that  offense.  So  far  as 
we  can  see  the  1st  section  of  this  ordinance  amounts  to  no  more 
than  a  mere  declaration  of  the  opinion  of  the  municipal  author- 
ities, which  binds  no  one.  That  which  Blackstone  declares  is 
the  most  effectual  part  of  a  law  is  lacking.  "  For,"  as  he  says, 
"it  is  but  lost  labor  to  say,  ^do  this  or  avoid  that'  unless  we 
also  declare,  this  shall  be  the  consequence  of  your  noncompli-* 
ance : "  1  Blackstone's  Commentaries,  57.  The  same  objection 
applies  with  equal  force  to  the  2d  section  of  the  ordinance. 
The  3d  section  of  the  ordinance  reads  as  follows : 
"Section  3.  Any  corporation,  copartnei-ship  or  individual 
who  shall  or  may  allow,  suffer  or  permit  smoke  from  bituminous 
coal  to  be  emitted  or  to  escape  from  any  chimney  or  smokestack 
used  in  connection  with  boilers  for  over  three  minutes'  duration 
at  any  one  time,  shall  in  addition  to  any  and  all  law  requiring 
the  abatement  of  nuisances,  forfeit  and  pay  to  the  city  of  Pitts- 
burg for  every  such  offense,  a  sum  not  less  than  ten  dollars  ($10) 
or  mote  than  fifty  dollars  ($50)  to  be  recovered  before  any  al- 
derman of  the  county  of  Allegheny  or  any  police  magistrate  of 
the  city  of  Pittsburg  as  debts  of  like  amounts  are  now  recover- 
able." 

It  is  unnecessary  to  take  up  time  and  space  in  the  discus- 
sion of  the  question  whether  the  courts  have  power  to  declare 
an  ordinance  void  for  unreasonableness.  Nor  is  it  necessary 
for  us  to  discuss  the  unreasonableness  of  an  ordinance  that  pro- 
hibits the  emission  of  any  smoke  whatever  from  bituminous 
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coal  for  a  longer  period  than  three  minutes.  That  the  court 
has  such  power  and  that  the  enforcement  of  such  ordinance 
would  be  impmcticable,  not  to  say  impossible  in  present  con- 
ditions are  propositions  not  seriously  controverted  by  the  ap- 
pellant's counsel.  But  it  is  argued  that  it  would  not  be  so  if 
the  words  "  more  than  twenty  per  cent  black  or  dark  gray " 
were  inserted  immediately  before  or  immediately  after  the  word 
"smoke,"  that  in  construing  the  section  we  ai-e  wan-anted  in 
assuming  that  it  was  only  that  kind  of  smoke  which  the  munic- 
ipal authorities  had  in  view,  and  that,  therefore,  we  would  be 
warranted  in  reading  those  words  into  this  section.  The  ob- 
vious answer  to  this  suggestion  is,  that  the  section  is  complete 
in  itself ;  it  is  the  only  section  that  has  a  penalty  annexed ;  it 
makes  no  reference  Avhatever  to  the  lii'st  two  sections,  and  it  is 
plain  and  unambiguous  in  terms.  Standing  by  itself  it  needs 
no  construction.  In  an  action  for  the  recovery  of  the  penalty 
nothing  more  need  be  proved  than  is  there  required.  It  is  only 
by  combining  the  Ist  section,  which  as  we  have  seen  is  nuga- 
tory as  well  as  unreasonable  with  the  3d  section,  which  is  mani- 
festly unreasonable,  that  an  ordinance  can  be  evolved  which 
even  the  appellant's  counsel  find  themselves  willing  to  defend. 
This  might  be  permissible  if  there  were  anything  in  the  ordi- 
nance itself  to  show  that  the  qualification  as  to  time  limit  was 
intended  to  apply  to  the  offense  defined  in  the  1st  section  or 
that  the  qualification  as  to  blackness  was  intended  to  apply  to 
the  offense  defined  in  the  3d  section.  While  the  1st  section  is 
connected  with  the  2d  by  reference  no  such  connection  exists 
between  the  1st  and  the  3d.  The  latter  stands  by  itself  and 
was  evidently  intended  to  express  the  entire  thought  of  the 
legislative  body  as  to  the  offense  to  which  a  penalty  was  an- 
nexed. It  is  no  more  permissible  to  read  the  qualification  as 
to  blackness  into  the  3d  section  than  it  would  be  to  read  the 
qualification  as  to  time  limit  into  the  1st  section.  We  fully 
recognize  the  principle  that  if  an  ordinance  is  susceptible  of 
two  interpretations,  one  of  which  would  make  it  reasonable 
and  the  other  not,  it  is  the  duty  of  the  courts  to  adopt  the  for- 
mer. But  where  the  ordinance  is  plain  and  unambiguous  in 
its  terms,  and  where  the  only  ground  for  supposing  that  the 
words  do  not  express  the  meaning  of  the  legislative  body  is 
that  to  give  them  full  effect  would  make  it  unreasonable  and 
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oppressive,  we  take  it  that  it  is  not  within  the  province  of  the 
court  to  insert  qualifications  or  conditions  which  would  relieve 
it  of  that  objection.  This  would  be  to  amend,  not  to  construe, 
the  ordinance.  Taking  this  view  of  the  3d  section  we  are  com- 
pelled to  conclude  that  it  is  unreasonable  and  void,  and  there- 
fore feel  justified  in  withholding  expression  of  opinion  upon 
the  other  very  important  questions  discussed  upon  the  argu- 
ment, until  a  case  shall  arise  in  which  it  is  necessary  to  decide 
them. 
Judgment  affirmed. 


Huntingdon  Malleable  Iron  Company  v.  Bills,  Appellant. 

Contract— Sale— Set-off— Profits —  Proof  of  deliveries. 

In  an  action  to  recover  for  goods  sold  and  delivered  where  the  defendant 
claims  a  set-off  for  loss  occasioned  by  failure  to  deliver  some  of  the  goods 
ordered,  the  defendant  cannot  show  loss  of  profits  on  future  deliveries, 
where  it  appears  that  by  the  expenditure  of  a  small  sum  he  could  have 
placed  himself  in  a  position  to  procure  the  goods  from  parties  otlier  than 
the  plaintiff. 

Contract —  Settlement — Note—  Compromise . 

In  an  action  on  a  promissory  note  where  it  appears  that  the  plaintiff,  a 
foundryman,  had  refused  to  return  certain  patterns  until  his  account  was 
settled,  and  only  returned  them  when  the  defendant  sent  the  note  in  con- 
troversy with  a  letter,  stating  that  the  note  was  for  balance  due,  and  was 
sent  to  be  **  conciliatory,"  binding  instructions  for  plaintiff  were  proper. 

Argued  Oct.  16,  1902.  Appeal,  No.  95,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  March 
Term  1901,  No.  662,  on  verdict  for  plaintiff,  in  case  of  Hunt- 
ingdon Malleable  Iron  Company  v.  Armstead  O.  Bills.  Before 
Rice,  P.  J.,  Beaver,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Mar- 
tin, P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Errors  asaigned  were  (1)  in  excluding  evidence  as  to  profits 
on  future  deliveries ;  (2)  in  giving  binding  instructions  for 
plaintiff. 
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JamtB  S,  Williams^  for  appellant. — The  defendant  had  a  right 
to  recover  loss  of  profits :  Griffin  v.  Colver,  16  N.  Y.  489 ;  Wol- 
cott,  Johnson  &  Co.  v.  Mount,  36  N.  J.  262 ;  1  Sedgwick  on 
Damages,  sec.  174 ;  Chicago,  etc.,  R.  R.  Co.  v.  Ward,  16  III. 
522 ;  Hammer  v.  Schoeiifelder,  47  Wis.  455 ;  Kramer  v.  Mess- 
ner,  101  la.  88  (69  N.  W.  Repr.  1142)  ;  Pittsburg  Coal  Co.  v. 
Foster,  59  Pa.  365 ;  Cory  v.  Thamas  Iron  Works,  etc.,  Co.,  L. 
R.  3  Q.  B.  Div.  181 ;  Schulze,  etc.,  Co.  v.  Great  Eastern  Ry.  Co., 
L.  R.  19  Q.  B.  Div.  30 ;  Davis  v.  Talcott,  14  Barb.  611 ;  Rogers  v. 
Bemus,  69  Pa.  432 ;  Hubbard  v.  Rowell,  51  Conn.  423  ;  Harrow 
Spring  Co.  v.  Whipple  Harrow  Co.,  51  N.  W.  Repr.  197 ;  Mc- 
Hose  V.  Fulmer,  73  Pa.  365. 

The  defendant  has  not  in  any  manner  waived  his  right  to 
damages :  Lenox  v.  Fuller,  39  Mich.  268 ;  Warren  v.  Cole,  15 
Mich.  265  ;  Hurat  v.  Trow  Printing,  etc.,  Co.,  2  Misc.  Rep.  361 
(22  N.  Y.  Supp.  371)  ;  Skinner  v.  Tinker,  34  Barb.  333 ;  In  re 
Kelly,  51  Fed.  Repr.  194 ;  Strack  v.  Hurd,  41  N.  Y.  St.  Rep. 
777  (16  N.  Y.  Supp.  566)  ;  Lantz  v.  Vermont  Life  Ins.  Co., 
139  Pa.  546 ;  Fitch  v.  Woodruff  &  Beach  Iron  Works,  29  Conn. 
82 ;  Coursin  v.  Penna.  Ins.  Co.,  46  Pa.  323 ;  Fox  v.  Harding, 
61  Mass.  516  ;  Reed  v.  Penrose,  36  Pa.  214 ;  Louden  v.  Tiffany, 
5  W.  &  S.  367. 

W,  Horace  Hepburn^  with  him  WtUiam  A.  Carr  and  Sidney 
L.  KraunB,  for  appellee,  cited  :  Thompson  v.  Lyons,  64  N.  Y. 
Superior  Ct.  101 ;  Bigler  v.  Morgan,  77  N.  Y.  312;  Kerns  v. 
Prudential  Ins.  Co.,  11  Pa.  Superior  Ct.  209. 

Opinion  by  Beaver,  J.,  December  13, 1902 : 
Plaintiff  entered  into  a  contract  with  the  defendant,  on 
May  12,  1900,  for  furnishing  for  the  use  of  the  defendant  all 
the  malleable  iron  work  for  defendant's  tmde,  "the  iron  to  be 
furnished  to  be  of  quality  suitable  for  our  use,  to  be  made  from 
gated  patterns  in  good  order  to  be  furnished  by  us,  deliveries 
to  be  made  within  reasonable  time  after  your  receipt  of  respec- 
tive patterns  and  ordera.'* 

Difficulties  arose  at  sundry  times  in  relation  to  the  compliance 
by  the  plaintiff  with  the  terms  of  the  contract,  particularly  as 
to  the  furnishing  of  castings  from  pattern  No.  17,  which  was 
one  of  four  several  castings   vhich  together  constituted  a  tool 
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or  device  for  setting  saws.  Much  correspondence  ensued  and, 
on  January  26,  1901,  the  defendant  wrote  plaintiff  as  follows : 
•*  We  are  paying  you  more  for  the  castings  under  our  present 
contract  with  you  than  we  have  paid  for  the  past  five  years  to 
any  other  foundry.  What  we  should  like  you  to  do  is  to  be 
very  open  and  frank  with  us  and  say  whether  you  intend  to  fill 
our  orders  on  pattern  No.  17  or  not.  If  you  cannot  do  it,  we 
will  make  an  effort  to  make  up  another  gate  of  patterns  and 
put  them  with  another  foundry,  in  order  not  to  lose  our  busi- 
ness on  this  particular  tool."  Later  in  the  same  letter  it  is 
said:  "If  we  were  ordering  unusual  quantities  with  you,  for 
the  sake  of  getting  a  low  price,  it  would  be  another  thing  en- 
tirely.    We  can  buy  these  castings  at  same  or  less  price." 

The  appellant's  first  assignment  of  error  relates  to  the  offer 
of  testimony  in  regard  to  profits  upon  contracts  for  saw  sets,  in 
the  manufacture  of  which  the  castings  from  pattern  No.  17 
were  required.  The  defendant  proposed  to  ask  the  witness : 
"  Just  explain  what  would  have  been  the  profits  that  you  would 
have  made,  had  you  received  these  castings  and  been  able  to 
fill  that  order.  "  The  objection  to  the  testimony  thus  offered 
was  sustained  and  the  defendant  assigns  this  for  error. 

The  defendant  upon  the  stand  had  previously  testified: 
"  Q.  Would  it  have  been  possible  for  you  to  have  bought  these 
goods  in  the  market  any  where  ?  A.  Impossible.  Q.  As  I  un- 
derstand you,  they  are  made  from  your  own  particular  patterns? 
A.  Yes,  sir,  our  own  designs ;  we  are  the  originators."  The 
witness  had  not  said,  and  could  not  have  said,  in  view  of  what 
he  had  previously  written,  that  it  would  have  been  impossible 
for  him  to  have  procured  these  castings  elsewhere.  We  think, 
therefore,  that  the  ground  had  not  been  laid  for  the  testimony 
as  to  future  profits  which  was  ruled  out  It  is  true  that,  un- 
der certain  circumstances,  recovery  could  be  allowed  for  profits 
upon  a  contract  for  the  future  delivery  of  goods  which  the  ven- 
dor has  beeu  prevented  from  delivering  by  reason  of  the  breach 
of  the  contract  for  the  delivery  of  the  materials  out  of  which 
such  goods  were  to  be  manufactured.  The  rule  is  well  stated 
in  McHose  v.  Fulmer,  73  Pa.  365  :  "  When  a  vendor  fails  to 
comply  with  his  contract,  the  general  rule  for  the  measure  of 
damages  undoubtedly  is  the  difference  between  the  contract 
and  the  market  price  of  the  article  at  the  time  of  the  breach. 
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This  is  for  the  evident  reason  that  the  vendee  can  go  into  th« 
market  and  obtain  the  article  contracted  for  at  that  price ;  but, 
when  the  circumstances  of  the  case  are  such  that  the  vendee 
cannot  thus  supply  himself,  the  rule  does  not  apply,  for  the 
reason  of  it  ceases:  Bank  of  Montgomery  v.  Reese,  26  Pa., 
143.  '  It  is  manifest,  says  Mr.  Chief  Justice  Lewis,  that  this 
— the  ordinary  measure — would  not  remunerate  him,  when  the 
article  could  not  be  obtained  elsewhere.'  If  an  article  of  the 
same  quality  cannot  be  procured  in  the  market,  its  market 
price  cannot  be  ascertained  and  we  are  without  the  necessary 
data  for  the  application  of  the  general  rule."  If  the  appellant 
had  shown,  as  already  intimated,  that  it  was  impossible  to  pro- 
cure castings  similar  to  his  No.  17  pattern  in  the  hands  of  the 
plaintiff,  he  might  have  invoked  this  rule  but  he  did  not  show 
that  it  was  impossible.  On  the  contrary,  the  correspondence 
above  quoted  showed  that  it  was  only  necessary  for  him  "  to 
make  up  another  gate  of  patterns  and  put  them  with  another 
founder,  in  order  not  to  lose  our  business  on  this  particular  tool." 
Another  general  rule,  well  stated  in  3  P.  &  L.  Dig.  of  Dec. 
4586,  is:  "Where  plaintiff  is  required  to  incur  expenses  to 
prevent  a  greater  loss,  by  reason  of  the  defendant's  breach,  such 
expenses  may  be  recovered.  Where  the  plaintiff  can  reduce 
or  escape  the  damage  caused  by  the  defendant's  breach,  by  an 
expenditure  of  a  reasonable  sum,  the  recovery  is  limited  to  that 
sum."  It  is  evident  here  that  the  expense  of  a  new  gate  of 
patterns  would  have  been  all  that  was  necessary  to  enable  the 
defendant  to  secure  castings  of  No.  17  at  the  same  or  a  less 
price  than  he  had  agreed  to  pay  the  plaintiff  in  time  to  have 
saved  any  loss  of  "  business  on  this  particular  tool."  We  think, 
therefore,  that  on  the  defendant's  own  showing  he  was  not  in 
a  situation  to  demand  or  to  give  evidence  in  regard  to  a  loss  of 
profits  on  contracts  for  future  delivery. 

The  court  below  gave  binding  instructions  for  the  plaintiff 
and  all  of  the  other  assignments  relate  thereto.  Januaiy  29, 
1901,  plaintiff  wrote  the  defendant,  in  answer  to  complaints  in 
regard  to  the  delay  in  furnishing  castings  from  pattern  No.  17 : 
"  Fmnkly,  under  the  circumstances,  in  all  justice  to  yourself, 
we  could  not  conscientiously  object  to  your  withdrawing  your 
patterns,  especially  when  it  has  been  impossible  for  us,  under 
existing  conditions,  to  turn  them  out  fast  enough  for  you,  and 
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further  when  they  may  be  possibly  placed  for  a  lower  figure 
and  in  a  foundry  situated  to  turn  these  castings  out  for  you 
in  quicker  and  greater  quantities."  In  reply  to  this  defendant, 
by  wire,  directed  the  return  of  his  patterns  and,  on  February  5, 
1901,  plaintifif  wrote :  "  In  reply  to  your  telegram  at  hand  to- 
day, we  beg  to  advise  that  we  have  balance  of  your  patterns 
ready  for  shipment  but  must  request  that  you  favor  us  with 
check  in  full  to  date,  as  per  statement  of  February  1,  on  receipt 
of  which  we  will  forward  your  patterns  immediately/'  In  re- 
ply to  this  demand,  the  defendant  wrote,  February  6,  after  giv- 
ing terms  of  settlement  and  referring  to  the  difficulties  and  hard- 
ships which  he  had  undergone :  "  However,  we  must  have  our 
patterns  without  further  delay.  In  order  to  be  conciliatory  and 
to  avoid  confusion  and  delays,  we  enclose  a  short  note  for  thirty 
days  for  balance  due — 1204.25 — according  to  enclosed  state- 
ment The  accounts  will  not  be  due  at  the  expiration  of  thirty 
days.  Now,  please  send  along  the  patterns,  without  any  further 
controveray."  It  will  thus  be  seen  that  the  defendant  secured 
his  patterns  by  the  forwarding  of  a  note  for  $204.25  which  he 
says  was  "for  balance  due"  and  **in  order  to  be  conciliatory." 
There  was  undoubtedly  a  controversy  as  to  the  return  of  the 
patterns,  the  plaintiff  refusing  to  return  them,  without  a  settle- 
ment for  the  balance  alleged  to  be  due  for  castings  already 
furnished.  The  defendant  secured  the  patterns  by  sending  the 
note  upon  which  this  suit  is  founded.  Can  it  be  doubted  that 
this  was  a  compromise  of  the  differences  between  plaintiff  and 
defendant  and  that  it  was  a  settlement,  as  the  defendant  says 
in  his  letter  enclosing  the  note,  "  for  balance  due  "  the  plain- 
tiff? 

The  transaction  was  in  writing  and  was  to  be  construed  by 
the  court.  After  a  careful  examination  of  all  the  evidence  in 
the  case,  we  cannot  see  that  there  was  any  error  in  the  con- 
struction which  the  court  below  placed  upon  the  contntct  and 
the  correspondence  which  grew  out  of  it,  taken  as  a  whole. 
The  assignments  of  error  are  all  overruled  and  the  judgment  is 
affirmed. 
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Owen  V.  Rothermel,  Appellant. 

Evidence — Books  ofticcount — Refreshing  memory. 

Where  a  bill  book  is  not  a  book  of  original  entries,  has  not  been  offered 
in  evidence,  and  has  been  shown  to  have  been  made  up  by  a  clerk  from 
memoranda  furnished  him  by  others,  such  clerk  cannot  be  permitted  to 
testify  as  to  sales  and  deliveries  by  refreshing  his  memoiy  from  the  bill 
book. 

Evidence — Opinion  of  witness — Contradiction — Partner, 
Where  a  paitner  on  the  witness  stand  has  given  an  opinion  as  to  the 
construction  of  a  written  instrument,  a  letter  written  by  another  partner 
expressing  a  different  view  is  not  competent  to  contradict  the  first  part- 
ner's testimony. 

Argued  Oct.  17, 1902.  Appeal,  No.  117,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T., 
1899,  No.  411,  on  verdict  for  plaintiff  in  case  of  R.  Pitt  Owen 
and  James  E.  Salter,  trading  as  Owen  &  Salter,  v.  William  G. 
Rothermel.  Before  Rice,  P.  J.,  Bbavee,  Oblady  and  W. 
D.  PoRTEB,  JJ.     Reversed. 

Assumpsit  for  goods  sold  and  delivered. 

At  the  trial  it  appeared  that  Miller  &  Ruoff  w^ere  engaged 
in  the  steam  fitting  business  in  this  city,  and  that  they  were 
doing  work  of  that  character  at  Glenolden  in  December,  1898. 
They  wished  to  get  some  materials  from  the  plaintiffs  in  this 
case,  Owen  &  Salter,  and,  not  having  good  credit,  they  gave 
the  plaintiffs  an  order  on  William  G.  Rothermel  for  $325, 
which  order  was  accepted  by  Mr.  Rothermel  and  received  by 
the  plaintiffs.     The  order  reads  as  follows  : 

*'  Philadelphia,  December  6,  1898.  Mr.  William  G.  Rother- 
mel, 1028  Arch  St.,  Philadelphia.  Dear  Sir  :  Please  pay  to  the 
order  of  Owen  &  Salter  the  sum  of  three  hundred  and  twenty- 
five  dollars  (f326)  which  is  the  amount  of  our  contract  be- 
tween ourselves  and  yourself  as  counter-security  for  the  Citizens' 
Trust  Company  for  work  at  Glenolden,  Pennsylvania.  This 
amount  to  be  paid  upon  completion  of  the  work  and  payment 
by  the  owner,  as  per  contract.  Youi-s  respectfully,  Miller  & 
Ruoff. 

"  Accepted  :  Wra.  G.  Rothermel." 
Vol.  XXI— 36 
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The  plaintiffs  allege  that  on  the  strength  of  this  order,  and 
relying  upon  the  order,  they  furnished  goods  to  Miller  &  Ruoff 
in  the  mouth  of  December,  1898,  amounting  to  $99.38. 

W.  A.  Umstead,  plaintiff's  clerk,  was  asked  this  question : 

"  Q.  Refresh  your  recollection  from  the  entries  in  that  book 
there.  Will  you  kindly  state  the  dates  and  amounts  of  the 
goods  furnished  by  Owen  &  Salter  to  Miller  &  Ruoff?" 

Mr.  Smyth  :  Objected  to.  What  date  do  you  propose  to  com- 
mence at  ? 

Mr.  Andrade :  A  date  subsequent  to  December  6,  1898,  and 
prior  to  this  conference  which  Mr.  Frismuth  had  with  this  de- 
fendant in  March. 

Mr.  Smyth :  I  object,  first,  that  the  witness  has  not  refreshed 
his  recollection  from  a  book  of  original  entries,  and,  second, 
that  the  witness  is  practically  asked  to  state  as  to  all  the  goods 
furnished  to  Miller  &  Ruoff,  irrespective  of  where  they  were 
furnished  to.  I  object  to  the  offer  of  any  testimony  excepting 
as  to  goods  delivered  to  Glenolden. 

Objection  overruled.    Exception  to  defendant.  [1} 

Mr  Andrade :  ^^  Q.  Go  ahead.  State  the  dates  and  amounts. 
A.  The  only  way  I  can  state  the  date  is  by  referring  to  that 
book.  On  December  1,  there  was  a  bill  of  goods,  i6.65.  I 
made  the  bill  out  for  delivery." 

Mr.  Andmde :  I  desire  to  offer  in  evidence  the  letter  which 
has  been  identified  by  the  witness,  John  Miller,  dated  Febru- 
ary 27,  1899,  from  Miller  &  Ruoff  to  Owen  &  Salter. 

Mr.  Smyth.  I  object  on  the  ground  that  it  is  a  letter  written 
by  Miller  &  Ruoff  on  February  27,  1899,  after  the  occurrences 
which  have  been  shown,  and  that  it  is  a  private  letter  addressed 
by  Miller  &  Ruoff  to  Owen  &  Salter.  If  this  letter  had  been 
written  by  the  defendant,  I  would  not  object. 

Mr.  Andrade.  My  purpose  is  to  discredit  their  witness,  in  his 
understanding  of  the  contract.  He  swore  that  the  goods  were 
only  for  Glenolden,  and  this  letter  contradicts  thaL  It  is 
offered  for  the  purpose  of  contradicting  the  witness  John  W. 
Miller,  and  that  purpose  only,  and  is  not  offered  as  primary 
evidence. 

Objection  overruled.     Exception  to  defendant.  [2] 

Mr.  Andrade.  The  letter  reads  as  follows : 
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'*  Miller  &  Ruoff,  1028  Arch  street.  Steam  &  Water  Heating, 
Ventilating,  Engineers  &  Contractors.     February  27,  1899. 

^^  Messi-s.  Owen  &  Salter,  12th  &  Button  wood  streets.  Dear 
Sirs :  In  relation  to  the  order  on  Mr.  Rothermel,  would  say 
that  he  has  received  $191  from  the  H.  K.  Mulford  Company, 
and  we  do  not  see  any  reason  why  he  is  delaying  your  payment, 
or  at  least  part  of  it.  The  work  has  been  finished  for  some 
time,  and  he  was  to  get  final  payment  on  February  24 ;  but, 
owing  to  an  accident  to  the  system,  there  is  a  dispute  as  to  the 
final  payment.  This  will  be  arranged  in  a  few  days.  We  ad- 
vise seeing  Mr.  Rothermel  and  you  may  get  a  full  payment. 
Youra  truly.  Miller  &  Ruoff." 

The  court  charged  as  follows  : 

[I  say  this  paper  being  ambiguous,  it  is  for  you  to  deter- 
mine whether  Mr.  Rothermel,  under  the  terms  of  that  order,  is 
responsible  for  the  $99.38  of  materials  that  were  delivered  by 
the  plaintiffs  to  Miller  &  Ruoff  in  December,  1898,  or  whether 
he  is  not  liable.  If  it  was  a  contract  by  which  Owen  &  Salter 
were  to  deliver  materials  to  Miller  &  Ruoff  at  Glenolden,  or 
for  the  work  there,  and  you  are  satisfied  from  the  testimony 
that  they  did  not  deliver  any  materials  to  Miller  &  RuofiF  at 
Glenolden,  or  for  the  work  at  Glenolden,  then  the  plaintiffs 
cannot  recover.  If,  however,  it  was  a  contract  by  which  they 
were  simply  to  furnish  and  deliver  materials  to  Miller  &  Ruoff 
anywhere,  and  they  did  deliver  the  materials  then  at  the  alleged 
time,  then  you  may  find  a  verdict  for  the  plaintiffs.  That  is  to 
say*  you  have  first  to  determine  whether  or  not  the  plaintiffs 
delivered  this  amount  of  materials  in  December,  1898,  to  Miller 
&  Ruoff.  If  you  believe  that  to  be  so,  you  are  next  to  say  what 
the  contract  was.  Was  it  to  furnish  Miller  &  Ruoff  materials 
to  be  delivered  anywhere,  or  was  it  to  deliver  to  them  materials 
at  Glenolden  or  for  work  at  Glenolden  ?]  [3] 

Verdict  and  judgment  for  plaintiff  for  $125.72.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  quoting  the 
biU  of  exceptions  ;  (3)  portion  of  charge  as  above,  quoting  it 

Charles  L.  Smyth^  for  appellant,  cited  on  the  question  of  evi- 
dence :  Reed  v.  Orton,  106  Pa.  294 ;  Lycoming  County  Mu- 
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tual  Ins.  Co.  v.  Schreffeer,  44  Pa.  269 ;  Corr  v.  Sellers,  100  Pa. 
169 ;  Stephenson  v.  Grim,  110  Pa.  70 ;  Wheeler  v.  Ahlers, 
189  Pa.  138 ;  Longenecker  v.  Hyde,  6  Binn.  1. 

A.  L,  Moise^  of  Sharp^  Alleman  ^  MoUe^  for  appellee,  cited 
as  to  the  question  of  evidence :  Babb  v.  Clemson,  12  S.  &  R. 
328 ;  Striker  v.  McMichael,  1  Phila.  89 ;  Mead  v.  White,  8  Atl. 
Repr.  913;  Huckenstein  v.  Jolly,  2  Lane.  L.  R.  164;  Stahle 
V.  Spohn,  8  S.  &  R.  316 ;  Craig  v.  Craig,  5  Rawle,  91 ;  Bull 
V.  Towson,  4  W.  &  S.  557 ;  Wertz  v.  May,  21  Pa.  274 ;  Schlater 
V.  Winpenny,  65  Pa.  321 ;  Haughey  v.  Strickler,  2  W.  &  S. 
411. 

Opinion  by  Beaver,  J.,  December  13,  1902 : 
The  plaintiffs'  claim  is  founded  upon  a  written  order,  of 
which  a  copy  follows:  "Philadelphia,  December  6th,  1893. 
Mr.  William  G.  Rothermel,  1028  Arch  St.,  PhUadelphia. 
Dear  Sir:  Please  pay  to  the  order  of  Owen  &  Salter  the  sum  of 
Three  hundred  and  twenty-fiVe  (1325.00)  Dollars,  which  is  the 
amount  of  our  contract  between  ourself  and  yourself  as  counter- 
surety  for  the  Citizens'  Trust  Company  for  work  at  Glenolden, 
Pa.  This  amount  to  be  paid  upon  completion  of  the  work  and 
payment  by  the  owner,  as  per  contract.  Yours  respectfully. 
Miller  &  Ruoff,"  which  order  was  accepted  by  the  defendant 
Plaintiff's  claimed  that,  under  and  in  pursuance  of  the  order, 
they  had  furnished  to  the  defendant  goods  and  merchandise 
amounting  to  the  sum  of  $99.38. 

The  attempt  was  made  to  prove  the  delivery  of  the  goods  by 
a  bill  clerk  who  was  asked  to  refresh  his  recollection  from  what 
was  called  a  bill  book,  consisting  of  letter  press  copies  of  bills 
sent  the  defendant  for  goods  delivered  to  him.  It  was  clear  from 
the  testimony  of  the  witness  that  he  had  no  knowledge  of  the 
sale  and  delivery  of  the  goods,  that  he  had  made  out  bills  from 
memoranda  furnished  to  him  by  those  who  had  made  the  sale 
and  delivery.  He  was  asked  to  refresh  his  recollection  as  to 
the  transaction  from  the  bill  book  aforesaid.  The  book  was  not 
claimed  to  be  one  of  original  entries  and  was  not  offered  in  evi- 
dence. The  plaintiff  had  no  personal  knowledge  of  the  sale 
and  delivery  outside  the  bills  which  he  made  out  and  then  Only 
by  refreshing  his  recollection  from  the  bill  book.  The  practical 
effect  of  this  testimony  was  to  get  the  bills  themselves  in  evi- 
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dence  through  the  thin  guise  of  filtering  their  contents  through 
the  witness.  The  witness  was  not  competent  to  prove  the  sale 
and  delivery  of  the  goods.  The  bills  made  out  by  him  were 
not  competent  evidence  of  the  sale  and  deliveiy.  How  then 
could  his  recollection,  refreshed  by  a  reference  to  the  bill  book, 
be  competent?  The  case  is  somewhat  similar  to  First  Nat. 
Bank  of  Du  Bois  City  v.  First  Nat.  Bank  of  Williamsport, 
114  Pa.  1,  in  which  Mr.  Justice  Clabk  says :  "  The  suit  is  not 
brought  upon  the  book  charges,  nor  were  the  books  relied  upon 
as  books  of  original  entry  or  referred  to  as  such.  Indeed  the 
books  themselves  were  not  offered  in  evidence  at  all,  either  at 
the  taking  of  the  deposition  or  at  the  trial.  The  best  proof  of 
which  the  case  appears  to  have  been  susceptible  was  the  evidence 
of  the  bank  officers  themselves.  The  books  were  but  secondary 
evidence  of  the  facts  alleged ;  but,  whilst  it  was  competent  for 
the  witnesses  named  to  explain  the  course  of  their  business,  to 
state  that  entries  in  the  regular  course  of  business  were  made 
of  this  transaction  at  the  time  and,  by  reference  to  the  books, 
to  refresh  their  recollection,  it  was  not  competent  we  think  in 
this  oblique  way  to  introduce  the  entries  themselves.'-  The 
first  specification  of  error  is,  therefore,  sustained. 

One  of  the  members  of  the  firm  of  Miller  &  Ruoff,  the  drawers 
of  the  order,  had  given  his  opinion  as  to  the  construction  to  be 
placed  upon  the  order  itself.  Whether  it  was  competent  for 
him  to  do  this  or  not  is  not  now  the  question  under  discussion. 
After  his  examination  a  letter  signed  by  the  firm,  written  con- 
fessedly by  the  other  partner,  was  offered  in  evidence,  for  the 
purpose  of  contradicting  the  witness.  The  offer  was  objected 
to  and  the  objection  overruled.  The  opinion  of  the  witness 
was  his  individual  opinion.  A  letter  of  the  firm,  written  by 
the  other  partner,  was  not  competent  to  contradict  this  testi- 
mony. Although  signed  by  the  firm,  it  was  simply  the  opinion 
of  the  other  partner  and  was  in  no  sense  a  contradiction  of 
Miller's  testimony,  although  differing  from  it.  V/e  do  not 
think  it  was  competent  for  the  purpose  for  which  it  was  offered. 

The  instrument,  upon  which  suit  was  brought,  was  in  writ- 
ing. We  regard  its  terms  as  plain  and  unambiguous.  They 
are  capable  of  judicial  construction.  The  paper  should  have 
been  construed  by  the  court  as  a  matter  of  law.  It  requires  no 
citation  of  authorities  to  establish  this  principle.     We  do  not 
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mean  by  this  to  be  understood  as  agreeing  to  the  appeUant's 
contention  of  the  construction  of  the  paper.  There  is  nothing 
said  in  the  order  about  the  delivery  of  the  goods.  "  For  work 
at  Glenolden,  Pa.,"  evidently  qualifies  the  contract  between 
the  drawers  and  the  acceptor,  and  not  the  mode  or  manner  of 
payment  which  was  limited  only  by  the  time  of  "completion  of 
the  work  and  payment  by  the  owner. "  Beyond  this  it  is  not 
necessary  for  us  to  express  an  opinion,  inasmuch  as  the  manner 
in  which  the  contract  is  to  be  construed  is  not  properly  before 
us. 

For  the  reasons  stated,  the  assignments  of  error  are  all  sus- 
tained.    Judgment  reversed  and  a  new  venire  awarded. 


Quaker  City  National  Bank.  AppeUant,  v.  Hepworth. 

Promissory  notes — Payment — Confession  of  judgment— Evidence, 
Where  a  debtor  of  a  bank  confesses  judgment  to  a  trustee  for  the  bank 
to  secui"^  the  bank  for  all  the  debts  which  he  owes  it,  including  indorsed 
notes,  and  the  bank  has  knowledge  that  the  judgment  was  confessed,  that 
the  debtor's  property  was  sold  by  the  sheriff  and  bought  in  by  the  trustee, 
and  that  the  bank's  trustee  conducted  the  debtor's  business  afterwards  for 
over  a  year,  the  maker  of  one  of  the  indorsed  notes  has  a  right  in  a  suit 
upon  such  liote  by  the  bank  to  show  that  the  note  was  an  aceoramodatiou 
note,  and  that  the  bank  knew  that  it  was  an  accommodation  note,  and  also 
to  show  what  the  pi-operty  bought  in  by  the  trustee  was  wonh,  what  it 
sold  for,  what  was  done  with  the  proceeds,  and  in  general  to  pi*ove  if  pos- 
sible that  the  bank  had  received,  or  ought  to  have  received,  if  the  business 
had  been  properly  conducted  by  the  trustee,  satisfaction  for  the  note,  out 
of  the  debtor's  property. 

Appeals— Assignments  of  error — Evidejice. 

An  assignment  of  enx>r  to  the  admission  or  exclusion  of  testimony 
must  quote  the  questions  or  offers,  the  objections  thereto,  and  the  ruling 
of  the  court  thereon.  The  ruling  of  the  court  is  necessarily  upon  the 
suflSciency  of  the  objection,  and  an  assignment  of  error  M'hich  does  not 
show  the  ground  of  an  objection  does  not  make  clear  what  the  ruling  of 
the  couit  was. 

Argued  Oct.  17, 1902.  Appeal,  No.  288,  Oct.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1897,  No.  858,  on  verdict  for  defendant  in  case  of  Quaker  City 
National  Bank  v.  John  W.  Hepworth,  trading  as  John  W. 
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Hepworth  &  Company.     Before  Rice,  P.  J.,  Beaveb,  Or- 
TiADY  and  W.  D.  Porter,  JJ.    Affirmed. 

Assumpsit  against  maker  of  a  promissory  note.     Before 

FiNLETTER,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
See  also  former  report  of  case  in  192  Pa.  815. 
Plaintiff  presented  these  points : 

1.  An  accommodation  note  is  a  loan  of  the  credit  of  the 
maker  to  the  payee,  which  he  may  use  as  freely  and  with  the 
same  effect  as  to  the  maker  as  he  could  use  a  note  given  for 
a  full  consideration.  It  is  no  defense  for  the  maker  of  such  a 
note  when  sued  by  the  indoreee  to  aver  the  character  of  the 
note  or  knowledge  of  its  character  by  the  indorsee. 

2.  Even  if  the  jury  believes  from  the  testimony  that  Hep- 
worth,  as  a  maker  of  the  note  in  suit,  gave  the  note  for  the  ac- 
commodation of  Boulter,  and  himself  did  not  derive  any  per- 
sonal benefit  from  the  discount  of  it,  and  that  such  fact  was 
known  to  the  bank,  these  facts  would  constitute  no  defense  to 
the  suit. 

3.  If  the  jury  believe  from  the  evidence  that  there  was  no 
other  defense  to  the  suit  than  that  it  was  given  by  Hepworth, 
the  maker,  for  the  accommodation  of  the  payee,  and  that  he  him- 
self derived  no  personal  benefit  from  it,  and  that  it  was  dis- 
counted by  the  bank  with  knowledge  of  that  fact,  the  verdict 
must  be  for  the  plaintiff. 

4.  The  fact  that  the  plaintiff  had  other  collateral  securities 
for  the  same  debt  more  than  sufficient  to  cover  it,  from  which, 
however,  the  debt  had  not  been  realized,  is  not  a  ground  of  de- 
fense on  the  part  of  the  maker  of  this  note,  even  if  it  were  ac- 
commodation paper. 

5.  Even  if  Hepworth  were  an  accommodation  maker,  he  can 
only  defend  against  the  plaintiff  on  the  ground  of  actual  pay- 
ment: Philler  v.  Pattereon,  168  Pa.  468. 

6.  Unless  the  jury  believes  from  the  evidence  that  the  plain- 
tiff has  realized  the  full  amount  of  the  note  and  interest  there- 
on from  the  machinery  and  assets  bought  at  the  sheriff's  sale 
under  the  judgment  confessed  by  the  payee  to  Datz  as  trustee, 
and  that  the  defendant  actually  abstained  from  bidding  at  the 
sale  under  an  express  understanding  with  William  H.  Clark, 
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the  cashier  of  the  bank^  or  with  Datz,  the  trustee  for  the  bank, 
that  the  plaintiff  would  look  to  the  assets  obtained  by  the  trustee 
at  the  said  sale  for  the  satisfaction  of  the  debt  exclusively,  the 
verdict  must  be  for  the  plaintiff  for  the  full  amount  of  its  claim. 

7.  Under  all  the  evidence  the  verdict  should  be  for  the  plain- 
tiff. 

All  of  the  above  points  were  refused.  [1-7] 

The  court  charged  as  follows : 

This  case  is  bought  by  the  Quaker  City  National  Bank  to  re- 
cover upon  a  note  drawn  by  the  defendant  in  favor  of  George 
H.  Boulter  at  three  months  for  $1,200,  which  was  discounted 
by  the  bank  for  George  H.  Boulter  and  the  proceeds  given  to 
him. 

The  note  is  in  evidence  and  entitles  the  plaintiff  to  a  verdict 
unless  the  defendant  has  established  by  evidence  a  sufficient 
defense.  The  evidence  must  be  sufficient  to  overcome  the 
note,  which  is  an  acknowledgment  of  an  indebtedness  of  the 
$1,200.  The  defendant,  therefore,  the  note  having  been  given 
.  and  received  in  evidence,  is  required  to  establish  by  evidence 
a  good  and  sufficient  defense. 

llie  defense,  as  opened  to  you  by  counsel  and  as  attempted 
to  be  shown  by  the  evidence  is,  fiist  of  all,  that  the  note  was 
an  accommodation  note ;  that  no  consideration  was  given  for 
it,  and  that  the  plaintiff  had  kiiowledge  of  these  facts ;  second 
that  the  note  was  paid  by  the  property  which  was  obtained  at 
tiie  sheriff's  sale  as  Boulter's  property ;  and  thirdly,  if  the  note 
was  not  paid  by  the  property,  or  the  proceeds  thereof,  that 
there  were  sufficient  goods  and  property  to  pay  the  note  if  a 
proper  use  of  the  property  had  been  made  by  the  trustee  Datz, 
who  appears  to  have  been  the  agent  of  the  plaintiff. 

I  have  said  that  this  line  of  defense  must  be  established  by 
the  defendant  by  sufficient  evidence.  Of  course,  in  consider- 
ing both  sides  of  the  case,  you  must  consider  also  all  the  evi- 
dence on  any  point  which  is  of  interest  in  the  case. 

[The  first  question  for  your  consideration  is,  was  the  $1,200 
note,  which  has  been  given  in  evidence,  an  accommodation 
note  ?]  [10]  An  accommodation  note  is  a  loan  of  the  credit  of 
the  maker  to  the  payee,  who  may  use  it  just  as  freely  as  if  he 
had  given  a  full  consideration  for  it.    In  this  connection  it  is 
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proper  that  I  flhould  say  to  you  that  if  the  defendant  received 
any  consideration  for  the  note,  either  from  Boulter  or  from  any- 
one else  interested  in  the  note,  then  it  was  not  an  accommoda- 
tion note,  and  the  plaintiff  should  recover.  The  evidence  upon 
this  question,  it  is  not  necessary  for  me,  especially  after  the  ex- 
haustive and  able  arguments  of  counsel,  to  detail  at  length,  but 
it  is  my  duty  to  say  that  upon  this,  as  upon  all  other  questions 
that  may  arise  in  this  case,  you  must  give  all  the  evidence  on 
both  sides  the  most  careful  consideration. 

[I  do  not  recollect  that  there  is  any  evidence  upon  the 
question  of  consideration  in  this  case,  except  that  of  the  defend- 
ant himself  and  Mr.  Boulter.  If  there  is  any  other  evidence 
on  that  question,  the  jury  will  consider  it  and  counsel  will  call 
your  attention  to  it.  Upon  the  question  of  whether  it  was  an 
accommodation  note,  you  have  the  positive  direct  evidence  of 
both  the  defendant  and  Boulter.  I  can  only  say  that  you  must 
determine  it  upon  their  evidence,  if  there  is  no  other,  and  the 
circumstances  generally  of  the  case,  if  they  bear  upon  that 
question.  I  understood  the  defendant  to  say  that  thei'e  was  no 
consideration  whatever  from  anyone ;  but,  on  the  other  hand. 
Boulter  has  sworn  that  at  the  time  the  note  was  given  the  de- 
fendant was  indebted  to  him  in  $7,000  or  $8,000,  or  whatever 
sum  he  specifically  named.  He  gave  no  precise  amount,  but  I 
think  he  said  it  was  six,  seven,  or  eight  thousand  dollars.  How- 
ever, that  is  a  matter  entirely  for  your  consideration,  and  I  have 
nothing  further  to  say  upon  it,  except  that  if  you  determine 
that  the  defendant  owed  Boulter  that  money,  or  any  amount 
up  to  the  amount  of  $1,200,  at  that  time,  then  the  plaintiff 
ought  to  recover  in  this  case.  On  the  other  hand,  if  you  believe 
the  defendant's  story,  then  it  is  for  you  to  say  what  effect  it  has. 
He  said  positively  that  no  consideration  passed  between  him 
and  Boulter.]  [11] 

[Even  if  you  should  come  to  the  conclusion  that  the  note 
was  an  accommodation  note,  that  is,  that  the  defendant  had 
received  no  consideration  for  it  from  Boulter  or  anyone  else  in 
connection  with  it,  then  the  question  arises,  had  the  plaintiff, 
the  bank,  knowledge  that  it  was  an  accommodation  note?  Be- 
cause, even  if  it  were  an  accommodation  note  and  they  had  no 
su£Bcient  knowledge  of  the  fact,  either  at  the  time  the  note  was 
given  or  whilst  it  was  running,  then  tlie  verdict  should  be  for 
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the  plaintiff  for  the  amount  of  it.  If,  however,  you  find  from 
the  evideiice  that  they  had,  or  ought  to  have  had,  from  the  facts 
and  circumstances  of  the  case,  knowledge  that  it  was  an  accom* 
modation  note,  then  your  verdict  upon  that  question  ought  to 
be  for  the  defendant.]  [12] 

There  is  another  matter  to  which  I  should  call  your  attention, 
and  that  is,  even  if  upon  all  the  questions  that  I  have  suggested 
to  you  for  consideration  you  are  with  the  plaintiff  and  against 
the  defendant,  then  you  are  to  consider  the  other  defense  which 
has  been  set  up  by  the  defendant  and  endeavored  to  be  sustained 
by  the  evidence  in  the  case.  What  property  was  obtained  by 
Datz,  the  trustee,  and  what  was  his  position  so  far  as  these 
parties  are  concerned  ?  If  the  evidence  shows  that  Datz  had 
sufficient  property  which,  if  he  had  used  it  in  a  proper  manner 
would  have  resulted  in  at  least  J5l5,500,  then  the  plaintiff  cannot 
recover,  because  I  understand  from  all  the  evidence  in  this  case, 
from  the  bank  oflBcers  themselves,  that  in  the  exercise  of  his 
duties  as  trustee  Datz  was  acting  for  the  bank,  and  you  will 
recollect  that  f  14,100  of  that  judgment  belonged  to  the  bank ; 
in  other  words,  he  was  trustee  for  the  bank  for  almost  the 
whole  amount,  excluding  his  own  $1,400  ;  he  was  trustee  for  the 
bank  for  all  that  money,  including  the  note  in  controversy. 
As  tnistee  it  was  his  duty  to  every  one  who  might  have  an 
interest  in  that  firm,  or  who  might  be  in  any  way  concluded  by 
his  acts,  to  act  in  a  full  and  fair  way  towards  all  the  parties  in 
interest.  It  was  his  duty,  in  the  first  place,  to  see  that  under 
his  judgment  and  execution  a  proper  sale  was  made  of  the 
goods  of  Mr.  Bftulter,  which  were  to  satisfy,  if  possible,  the 
judgment  for  f  15,500.  I  call  your  attention  to  this  because  it 
is  a  veiy  important  part  of  this  case,  the  actual  sale.  [Did 
Mr.  Datz  take  the  proper  means  to  make  that  sale  as  available 
as  possible  ?  Were  the  goods  so  arranged  so  that  the  largest 
number  of  bidders  might  have  an  opportunity  and  the  highest 
price  obtained  ?  Were  they  so  arranged  that  ever)'  buyer  could 
see  exactly  what  he  was  bidding  for  and  what  he  was  gouig  to 
buy?  [13]  I  do  not  desire  to  recur  particularly  to  the  evi- 
dence, but  it  is  your  duty  to  recollect  exactly  all  the  evidence 
in  reference  to  the  manner  in  which  the  sale  was  conducted. 
[There  is  no  evidence  that  there  was  any  intentional  fraud  on 
the  part  of  anybody  or  any  attempt  to  accommodate  anyone. 
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There  is  no  evidence  of  that,  but  inasmuch  as  it  was  Datz's  duty 
to  get  the  very  best  possible  price  for  the  goods,  it  was  his  duty 
to  see  that  the  sale  was  so  arranged  and  so  conducted  and  so  ad- 
vertised that  the  highest  and  best  prices  could  be  obtained. 
If  he  did  not  do  that,  and  in  consequence  of  that  the  goods 
were  sacrificed  to  him  in  the  first  place  as  trustee,  then  the 
bank  is  responsible  if  by  any  reason  of  that  want  of  care  in  the 
conduct  of  the  sale  the  goods  brought  less  than  the  $15,500,  in- 
cluding in  that  the  debt  of  Datz  and  his  brother  and  this  $1,200 
note.]  [14]  [The  question  arises,  having  gotten  possession  of 
the  property,  in  what  manner  did  he  use  it?  Did  he  exercise 
the  care  and  prudence  and  thoughtfulness  in  all  the  details  of 
that  business  which  a  trustee  is  bound  to  exercise  ?  You  will 
understand  that  there  can  be  no  higher  duty  than  the  duty  of 
a  trustee,  on  whom  is  imposed  the  duty  of  taking  care  of  the 
property  of  another,  and  it  is  for  you  to  say  from  all  the  evi- 
dence in  this  case  that  you  have  heard  on  both  sides,  whether 
in  the  conduct  of  that  business  from  the  period  of  time  spoken 
of  and  from  the  moment  he  became  trustee  down  to  the  last 
moment  of  time  in  which  he  exercised  that  oflBce,  he  performed 
his  duty  as  a  reasonable  and  an  honest  man  would  and  as  every 
trustee  should.]   [15] 

I  desire  to  call  your  attention  *  especially  to  the  evidence 
under  these  several  points,  and,  as  I  have  already  said,  if  by 
reason  of  Datz,  the  trustee,  not  exercising  proper  and  reasonable 
care  in  all  the  branches  of  this  business  from  the  time  he  became 
trustee  down  to  the  last  moment,  then  the  plaintiff  cannot 
recover,  if,  by  reason  of  that  want  of  attention  on  the  part  of 
the  trustee  the  property  sold  for  less  than  the  $15,500,  which 
included  the  note  for  $1,200. 

There  has  been  evidence  to  show  exactly  what  the  value  of 
the  goods  was.  The  defendant,  and  perhaps  another  witness, 
said  something  about  the  value  of  them.  Whilst  I  shall  not 
reiterate  what  they  have  said,  it  is  my  duty  to  say  to  you  that 
you  must  carefully  consider  the  evidence  touching  this  point, 
as  all  others,  as  to  the  value  of  the  goods  which  Datz  obtained 
under  his  judgment  and  execution.  [If,  gentlemen  of  the  jury, 
you  are  satisfied  that  at  any  time  under  a  fair  and  full  sale  of 
these  goods  their  market  value  was  equal  to  or  more  than 
$15,500,  then  your  verdict  should  be  for  the  defendant.]   [16] 
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If  you  are  Batisfied,  however,  that  the  trustee,  in  all  his  actions 
and  in  the  actions  of  all  his  agents,  administered  this  trust 
honestly  and  fairly,  and  that  he  did  all  he  should  be  expected 
to  do  to  bring  its  full  value,  and  that  it  did  not  realize  the  $15,500 
by  less  than  the  $1,200,  the  amount  of  the  note  in  controversy, 
then  your  verdict  should  be  for  the  plaintiff. 

As  I  have  already  said,  I  understood  from  the  testimony  of 
Datz,  or  the  bank  officer,  that  Datz  was  acting  in  this  transaction 
as  the  trustee  of  the  bank.  If  that  is  so,  the  bank  is  responsible 
for  everything  that  he  did  or  everything  that  anyone  else  did 
with  his  consent  with  reference  to  the  question  in  controversy. 
I  have  only  to  say  upon  this  question  that  whilst  it  has  been  - 
sworn  to  that  he  was  the  agent  of  the  bank,  I  do  not  under- 
stand that  his  position  in  this  regard  is  or  has  been  questioned 
by  the  plaintiff,  and  that  if  you  are  satisfied  from  all  the  testimony 
that  the  bank  had  control  of  this  property  through  its  trustee, 
Datz,  and  carried  on  the  business,  the  plaintiff  was  responsible 
for  the  manner  in  which  the  business  was  conducted  and  carried 
on  by  Datz  and  his  agent  and  responsible  for  all  the  results  of 
it,  and  [if,  as  a  result  of  the  acts  of  Datz  and  his  agent,  this 
property  sold  for  less  than  the  amount  I  have  mentioned,  f  15,500, 
when  it  would  and  could  have  sold  for  $15,500  or  more,  then 
your  verdict  must  be  for  the  defendant.  It  can  only  be  for  the 
plaintiff  if  you  are  satisfied,  after  a  full  consideration  of  the 
testimony,  that  all  was  done  by  Datz  and  his  agent  to  obtain 
the  fullest  value  for  the  property.]   [17] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-17)  instructions,  quoting  them ;  (18, 
19,  20,  21)  rulings  on  evidence,  but  not  quoting  questions, 
offers,  objections  or  the  rulingfs. 

S.  Davis  Page  and  Emanuel  Furth^  for  appellant. — We  sub- 
mit that  the  plaintiff's  points  (1,  2  and  3)  should  have  been  af- 
firmed by  the  court,  and  that  their  refusal  worked  substantial 
injury,  which  was  not  cured  by  any  adequate  explanation  of 
the  liability  of  the  maker  of  accommodation  paper  in  charge : 
Penn.  Safe  Deposit  &  Trust  Co.  v.  Stetson,  175  Pa.  160 ;  Del- 
aware County  Trust,  etc.,  Co.  v.  Haser,  199  Pa.  17. 

It  is  error  for  the  court  to  reject  instructions  sound  in  law 
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and  applicable  to  the  evidence,  unless,  in  lieu  thereof,  other  cor- 
rect instructions  so  prepared  by  the  court  are  given,  or  the  prin- 
ciples urged  are  substantially  embodied  in  the  court's  charge 
already  given  :  Pennsylvania  Company  v.  Toomey,  91  Pa.  256, 
258;  Ballman  v.  Heron,  160  Pa.  877,  383,  384;  Whitmire 
V.  Montgomery,  165  Pa.  253 ;  Sommer  v.  Gilmore,  160  Pa.  129 ; 
Kroegher  v.  McConway,  149  Pa.  444. 

We  submit  that  the  standard  of  diligence  fixed  by  the  court 
for  the  performance  of  the  trust  by  Datz,  both  at  the  sheriff's 
sale  and  after  he  had  taken  possession  as  sheriff's  vendee,  was 
substantially  the  highest  degree  of  care,  and  not  ordinary  care. 

The  most  that  can  be  charged  against  Mr.  Datz  was  his  error 
of  judgment  as  to  Boulter's  capacity  to  run  the  business  for  him 
satisfactorily.  He  could  not  foresee  tlie  final  result  of  his  effort, 
and  he  surely  could  not  be  charged  with  indifference  in  a  mat- 
ter wherein  he  invested  $2,000  of  his  money  for  the  further  im- 
provement of  the  business,  and  that  in  addition  to  his  loss  as  a 
stockholder  of  the  bank  and  a  member  of  the  firm  of  Datz  & 
Brother:  Waddell's  Est.,  196  Pa.  294;  Fahnestock's  App., 
104  Pa.  46 ;  Bartol's  Est.,  182  Pa.  407 ;  Bank  v.  Klauss,  193 
Pa.  402. 

John  O.  Johnson^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  December  13, 1902 : 
This  is  an  action  against  the  maker  of  a  promissory  note. 
The  defendant  offered  evidence  which,  if  believed,  established : 
(1)  that  the  note  was  made  without  consideration  for  the  ac- 
commodation of  Boulter,  the  payee,  and  that  the  bank  hud  knowl- 
edge of  that  fact  at  the  time  it  was  discounted,  and  (2)  that 
Boulter,  who  owed  the  bank  $14,100,  including  the  note  of 
$1,200  in  suit,  and  also  the  firm  of  Datz  &  Brother,  the  sum 
$1,400,  being  unable  to  meet  his  liabilities,  confessed  judgment 
to  Datz  as  trustee  in  the  sum  of  $15,500,  upon  which  judgment 
an  execution  was  issued.  That  after  the  execution  and  ber 
fore  the  sale  by  the  sheriff,  the  defendant  was  assured  by  those 
having  authority  to  represent  the  bank,  that  the  amount  of  the 
note  in  question  was  included  in  the  judgment,  that  he  would 
be  protected,  and  that  it  did  not  make  any  difference  to  him 
**  whether  that  sale  brought  a  thousand  or  ten  thousand  dollars ; 
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there  was  plenty  of  money  there  to  pay  everybody/'  The  defend- 
ant testified  that  the  cashier  said  to  him,  **  Go  liome  and  don't 
worry."  All  the  stock  of  merchandise  and  machinery  owned 
by  Boulter  were  sold  under  this  execution.  There  was  evi- 
dence that  the  sale  by  the  sheriff  was  conducted  in  such  a  man- 
ner as  to  prevent  the  realization  of  the  value  of  the  goods. 
Datz,  the  plaintiff  in  the  execution,  bought  in  all  the  stock  of 
goods,  as  trustee  for  the  bank,  and  in  that  character,  with  the 
full  knowledge  and  consent  of  the  bank,  carried  on  the  business 
for  more  than  a  year.  There  was  evidence  which  would  have 
justified  a  finding  that  the  stock  of  merchandise  and  machinery 
was  of  a  market  value  greater  than  the  amount  of  the  indebt- 
edness for  the  payment  of  which  it  was  held  in  trust,  but  be- 
cause of  negligence  in  the  management  of  the  trast,  the  entire 
property  was  sacrificed  for  a  much  less  amount. 

There  had  been  a  former  trial  of  this  action,  but  the  judg- 
ment in  which  that  trial  resulted  was  reversed  by  the  Supreme 
Court,  which  decision  is  reported  in  192  Pa.  315.  We  have 
here  the  same  evidence  of  which  Mr.  Justice  Green,  who 
wi'ote  the  opinion  in  that  case,  said:  "Under  the  foregoing 
testimony,  without  considering  the  personal  testimony  of  the 
defendant,  it  is  not  easy  to  see  how  the  conclusion  can  be 
resisted  that  Datz,  the  plaintiff  in  the  judgment,  took  the  judg- 
ment, held  it  and  bought  in  all  the  stock  of  goods,  as  trustee 
for  the  bank,  with  the  full  knowledge  and  consent  of  the 
bank,  and  also  carried  on  the  business  as  such  trustee  for 
more  than  a  year.  As  it  seems  to  us  now,  the  jury  might  well 
find  that  the  bank,  having  control  of  the  property,  through 
their  trustee,  carried  on  the  business,  and  were  properly  re- 
sponsible for  the  manner  in  which  it  was  conducted  and  for  its 
results.  It  seems  to  us  a  fair  question,  for  the  jury  was  raised, 
under  the  testimony,  to  inquire  into  the  operations  of  the 
trust,  and  we  think  the  defendant  should  be  at  liberty  to  show 
what  the  stock  of  goods  was  worth,  what  it  sold  for,  what  was 
done  with  tlie  proceeds,  and  if  he  could  establish  facts  which 
entitled  him  to  claim  that  the  bank  had  received,  or  ought  to 
have  received,  satisfaction  for  the  note  in  suit  out  of  the  sub- 
sequent management  and  disposition  of  the  goods  by  the  trustee, 
he  should  have  the  opportunity  to  do  so." 

The  learned  judge  of  the  court  below,  upon  the  present  trial, 
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charged  the  jury  in  language  too  plain  to  be  misunderstood^ 
in  subdtance,  that  the  defense  involved  the  determination  of 
these  questions  of  fact:  (1)  Was  the  defendant  an  accommoda- 
tion maker  of  this  note  ?  (2)  Did  the  plaintiff  have  knowl- 
edge of  that  fact  at  the  time  the  note  was  discounted  ?  (3)  Was 
the  note  paid  by  the  property  sold  by  the  sheriff,  or  ought  it 
to  have  been  paid  by  that  property  if  the  trustee  had  performed 
his  duty  *'  as  a  reasonable  and  honest  man  would  and  as  every 
trustee  should?  "  The  jury  were  told  to  consider  the  fii-st  and 
second  questions,  and  if  they  failed  to  find  either  that  the  note 
was  accommodation  paper,  or  that  the  Ijank  had  knowledge  of 
that  fact,  then  the  verdict  must  be  for  the  plaintiff.  The  jury 
must  have  understood  that  if  the  defendant  had  failed  to  sat- 
isfy them  that  he  was  an  accommodation  maker,  and  that  the 
bank  knew  that  fact  at  the  time  it  discounted  the  note,  the 
plaintiff  was  entitled  to  recover.  The  defendant  was  required 
to  establish  those  facts  to  the  satisfaction  of  the  jury,  before 
they  were  to  proceed  to  inquire  into  the  conduct  of  the  trustee 
in  the  management  of  the  property.  If  these  preliminary  ques- 
tions were  determined  in  favor  of  the  defendant,  the  jury  were 
then  to  inquire  into  the  management  of  the  property  acquired 
by  the  bank  under  the  execution.  The  first  point  presented 
by  the  plaintiff  was  a  correct  statement  of  an  abstract  principle 
of  law,  and  it  would  have  done  no  harm  to  affirm  it  with  proper 
explanation.  In  this  case,  however,  the  defendant  was  not 
contending  that  it  was  a  good  defense  for  the  maker  of  a  note 
to  show  that  it  had  been  made  for  the  accommodation  of  the 
payee  when  the  suit  was  by  the  indorsee,  that  fact  was  merely 
an  element  in  a  theory  of  defense  which  the  Supreme  Court 
had  already  decided  to  be  sound.  The  learned  judge,  in  his 
general  charge,  properly  instructed  the  jury  as  to  the  nature 
of  accommodation  paper  and  the  liability  of  the  maker  thereof. 
The  refusal  of  this  point  could  not  have  prejudiced  the  plain- 
tiff's case.  The  fii*st,  second  and  third  specifications  of  error 
are  dismissed. 

The  defense  was  not  based  on  an  allegation  that  the  plain- 
tiff held  collateral  securities  for  this  debt.  The  allegation  was 
that  the  collateral  had  been  realized  upon,  and  tliat  the  debt 
had  either  been  paid,  or  that  it  ought  to  have  been  paid  if  rea- 
sonable care  had  been  exercised  in  the  management  of  the 
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property.  The  decision  of  the  Supreme  Court  upon  the  former 
appeal  clearly  recognized  the  right  of  this  defendant  to  set  up 
the  misconduct  of  the  trustee  and  the  sacrifice  of  the  trust 
property  as  a  defense  to  this  action.  The  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  specifications 
of  error  are  dismissed. 

That  part  of  the  charge  in  which  the  learned  judge  instructed 
the  jury  as  to  the  duty  of  the  trustee  to  see  that  the  sheriff's 
sale  was  so  advertised,  so  conducted  and  the  goods  so  arranged 
as  to  bring  the  very  best  possible  price,  is  the  subject  of  the 
thirteenth  and  fourteenth  specifications  of  error.  We  are  not 
satisfied  that  it  was  the  duty  of  this  trustee  to  do  any  advertis- 
ing other  than  that  which  is  required  by  law  in  proceedings  of 
like  character,  which  is  to  be  done  by  the  sheriff.  There  was 
no  evidence  in  this  case  that  the  sale  had  not  been  properly 
advertised,  and  the  presumption  is  that  the  sheriff  did  his  duty. 
This  instruction,  however,  worked  no  harm  to  plaintiff's  cause, 
for  none  of  the  goods  were  sold  to  outside  parties ;  all  became 
at  the  sale  the  property  of  the  trustee,  and  subject  to  the  trust. 
The  plaintiff  was  not,  therefore,  required  to  account  for  the 
value  of  goods  which  had  been  permitted  to  escape  from  the 
grasp  of  the  trust  through  the  sheriff's  sale.  The  manner  in 
which  the  case  was  submitted  to  the  jury  relieved  the  plaintiff 
from  liability  to  account  for  anything  but  the  manner  in  which 
the  property  was  disposed  of  after  title  had  been  acquired 
through  the  sale  by  the  sheriff.  The  thirteenth  and  fourteenth 
specifications  of  error  are  dismissed. 

The  instruction  of  the  court  as  to  the  final  question  in  the 
case,  the  manner  in  which  the  trustee  was  bound  to  manage 
the  property  after  he  had  gotten  possession  of  it,  and  the 
grounds  upon  which  the  bank  could  be  charged  for  a  failure  to 
realize  what  the  property  was  worth,  embodied  the  language 
which  is  complained  of  in  the  fifteenth,  sixteenth  and  seven- 
teenth assignments  of  error.  Ha(f  the  jury  been  left  upon  this 
point  without  other  instruction  than  that  included  in  these  as- 
signments of  error,  we  would  have  been  inclined  to  the  opinion 
that  the  standard  of  duty  upon  the  part  of  the  trustee  thereby 
indicated  was  too  high,  and  that  the  jury  might,  also,  have 
been  misled  into  assuming  that  the  burden  of  proof  was  upon 
the  plaintiff  as  to  this  point     But  the  part  of  the  chaige  here 
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assigned  for  error  was  accompanied  by  instructions  as  to  the 
nature  of  the  duty  of  the  trustee  and  the  manner  in  which  that 
duty  was  to  be  discharged.  They  were  in  effect  told  that  the 
duty  of  the  trustee  was  to  conduct  the  business  ^^  as  a  reason- 
able and  honest  man  would/'  under  the  circumstances.  The 
learned  judge  stated  the  question  of  fact,  upon  the  determina- 
tion of  which  this  branch  of  the  case  must  turn,  to  be:  *'  If  by 
reason  of  Datz,  the  trustee,  not  exercising  proper  and  reason- 
able care  in  all  the  branches  of  this  business  from  the  time  he 
became  trustee  down  to  the  last  moment,  then  the  plaintiff  can- 
not recover,  if,  by  reason  of  that  want  of  attention  upon  the 
part  of  the  trustee  the  property  sold  for  less  than  the  $15,500, 
which  included  the  note  for  11,200."  The  whole  tenor  of  this 
part  of  the  charge  was  to  the  effect  that  the  plaintiff  was  en- 
titied  to  recover,  imless  the  jury  were  satisfied  that  the  market 
value  of  the  goods,  at  a  fair  and  full  sale,  was  equal  to  or  more 
than  the  $15,500,  and  that  the  reason  that  amount  was  not 
realized  was  because  of  the  failure  of  the  trustee  to  give  the 
business  reasonable  care  and  attention  and  the  default  of  his 
agents  to  honestly  and  fairly  administer  the  trust.  The  fif- 
teenth, sixteenth  and  seventeenth  assignments  of  error  are 
without  merit. 

The  eighteenth,  nineteenth,  twentieth  and  twenty-first  assign- 
ments of  error  violate  Rule  16,  of  this  court,  and  cannot  be 
regarded.  An  assignment  of  error  to  the  admission  or  exclu- 
sion of  testimony  must  quote  the  questions  or  offers,  the  objec- 
tions thereto,  and  the  ruling  of  the  court  thereon.  The  ruling 
of  the  court  is  necessarily  upon  the  suflSciency  of  the  objection, 
and  an  assignment  of  error  which  does  not  show  the  ground  of 
an  objection  does  not  make  clear  what  the  ruling  of  the  court 
was :  Gish  v.  Brown,  171  Pa.  479. 

The  twenty-second  assignment  of  error  is  but  a  repetition  of 
the  seventh,  which  has  already  been  considered. 

The  judgment  is  affirmed. 
Vol.  XXI— 87 
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M^Kibbin's  Estate. 

Will— Onerous  and  beneficial  properties— Devise. 

Where  onerous  and  beneficial  properties  are  included  in  a  single  and 
undiyided  gift  or  devise,  the  donee  or  devisee  cannot  reject  the  onerous 
and  accept  the  beneficial ;  he  must  take  the  whole  or  nothing. 

Testatrix  in  one  clause  of  her  will  directed  as  follows :  *'  I  give  and  de- 
vise all  the  lands  of  which  I  may  die  seized  in  Fulton  county  to  my  three 
surviving  sons  absolutely  and  in  fee  to  be  equally  divided  among  them, 
share  and  share  alike,  those  taking  however  at  the  settlement  of  my  es- 
tate as  hereinafter  provided  to  account  to  the  other  distributees  for  such 
lands  at  the  rate  of  $5.00  per  acre,  and  the  lands  so  divided  to  be  considered 
as  cash  payments  on  account  of  each  son^s  distributive  share  at  the  said 
rate.^^  In  another  clause  she  provided  *'  and  subject  to  the  advancements 
to  my  children  in  lands  as  heretofore  mentioned  and  atthepnce  designated 
by  me  either  already  taken  or  to  be  taken  after  my  decease,  I  direct  my  ex- 
ecutors to  divide  ....  the  rest  and  residue  of  my  estate  which  may  be  in 
their  possession  into  eight  equal  parts,  and  to  pay  over  and  deliver  one  of 
said  equal  eight  parts  to  each  of  my  children,"  including  therein  the  three 
sons.  The  three  sons  were  appointed  executors.  Two  of  them  took  out 
letters.  The  three  sons  did  not  accept  the  devise  of  the  lands  in  Fulton 
county.  The  lands  were  sold  by  the  executors  and  by  leave  of  court  they 
bid  in  the  land  at  the  sale  for  something  less  than  $600,  whereas  at  a  val- 
uation of  $5.00  per  acre  they  would  have  represented  the  sum  of  nearly 
$5,000."  Held,  that  the  two  clauses  of  the  will  were  interdependent,  and 
that  the  result  of  the  provision  in  respect  to  the  Fulton  county  lands  was 
to  bind  together  the  devise  to  the  sons  and  their  shares  in  distribution  so 
that  the  resultant  would  be  the  acceptance  of  both  benefits  burdened  with 
the  charge  as  to  the  land. 

WHl— Annual  payments  to  legatees— Advancements. 

Where  testatrix  directs  her  executors  to  pay  annually  a  certain  sum  to 
each  of  her  daughters  for  a  period  of  years,  and  also  directs  tiiat  at  the 
end  of  a  certain  period  her  estate  shall  be  divided  and  that  the  daughters 
should  have  shares  in  the  general  distribution,  but  expresses  no  intention 
that  the  distributive  shares  of  the  daughters  should  be  diminished  by  the 
annual  payments,  the  daughters  will  be  entitled  on  distribution  to  their 
shares  undiminished  by  the  annual  payments. 

Argued  Oct.  21,  1902.  Appeal,  No.  236,  Jan.  T.,  1902,  by 
Maggie  L.  Charlton  et  al.,  from  decree  of  O.  C.  Fulton  Co., 
dismissing  exceptions  to  auditor's  report  in  Estate  of  Sarah  L 
M'Kibbin,  Deceased.  Before  Rice,  P.  J.,  Beavbe,  Oblady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.    Reversed. 

Exceptions  to  report  of  John  P.  Seips,  Esq.,  auditor. 
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The  facts  are  fully  stated  in  the  opinion  of  the  Superior 
Court. 

Error  oigigned  was  the  decree  of  the  court. 

M.  R.  Shaffner  and  W.  H.  Shoemaker^  with  them  Frauds 
Lafferty  and  Oeorge  A,  Smithy  for  appellants. — The  authorities 
seem  to  be  plain  and  conclusive,  that  he  who  accepts  a  benefit 
under  a  will  must  adopt  the  whole  contents  of  the  instrument, 
conforming  to  all  its  provisions,  and  renouncing  every  right 
inconsistent  with  it :  Schley  v.  CoUis  et  al.,  13  L.  R.  A.  567  ; 
Hainer  v.  Legion  of  Honor,  78  la.  245  (43  N.  W.  Repr.  185) ; 
Eichelberger's  Estate,  136  Pa.  160;  Vanzant  v.  Bigham,  76 
Ga.  769 ;  Taliaferro  v.  Day,  82  Va.  79;  Hill  v.  Huston's  Exr., 
16  Grattan,  367 ;  Rutherford  v.  Mayo,  76  Va.  117. 

W.  Bfuh  CHUan,  with  him  W.  Scott  Alexander^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  December  13, 1902 : 
The  3d  clause  of  the  6th  paragraph  of  the  will  of  Sarah  I. 
M'Kibbin  provides,  "  I  give  and  devise  all  the  lands  of  which  I 
may  die  seized  in  Fulton  County  to  my  three  surviving  sons, 
William,  Geoi-ge  and  Harry  M'Kibbin  absolutely  and  in  fee  to 
be  equally  divided  among  them  share  and  share  alike,  those 
taking  however  at  the  settlement  of  my  estate  as  hereinafter 
provided  to  account  to  the  other  distributees  for  such  lands  at 
the  rate  of  five  dollars  per  acre,  and  the  lands  so  divided  to  be 
considered  as  cash  payments  on  account  of  each  son's  dis- 
tributive share  at  the  said  rate."  The  6th  clause  of  the  6th 
paragraph  provides  "  and  subject  to  the  advancements  to  my 
children  in  lands  as  heretofore  mentioned  and  at  the  price  des- 
ignated by  me  either  already  taken  or  to  be  taken  after  my 
decease,  I  direct  my  executors  to  divide  ....  the  rest  and 
residue  of  my  estate  which  may  be  in  their  possession  into 
eight  equal  parts,  and  to  pay  over  and  deliver  one  of  said 
equal  eight  parts  to  each  of  my  children,"  including  therein 
the  three  sons.  The  three  sons  were  appointed  executors. 
Two  of  them  took  out  letters.  The  three  sons  did  not  accept 
the  devise  of  the  lands  in  Fulton  county.  The  lands  were 
sold  by  the  executors  and  by  leave  of  court  they  bid  in  the 
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land  at  the  sale  for  something  less  than  $600,  whereas  at  a 
valuation  of  fS.OO  per  acre  they  would  have  represented  the 
sum  of  nearly  $6,000. 

The  first  contention  here  raised  is  that  the  three  sons  were 
required  to  take  as  part  of  their  distributive  shares  of  the 
residuary  estate  the  Fulton  county  lands  mentioned  in  the 
third  clause  at  the  price  put  upon  them  by  the  testatrix.  To 
this  objections  are  made,  (1)  that  by  the  terms  of  the  will  the 
sons  were  given  an  option  to  accept  or  reject  the  devise  of  the 
lands ;  and  (2)  that  the  devise  of  the  lands,  with  its  burden, 
was  a  separate  provision  which  might  be  accepted  or  rejected 
without  imperiling  the  benefit  conferred  by  the  residuary 
clause  of  the  will.  The  auditor  sustained  these  positions  and 
the  court  without  discussion  confirmed  his  report. 

(1)  The  first  of  the  two  positions  assumed  by  the  appellee 
we  cannot  regard  as  tenable.  The  language  of  clause  3  does 
not  by  expression  give  the  devisees  a  mere  option  to  take  the 
land  at  the  price  named.  The  basis  of  the  argument  for  such 
construction  is  the  use  of  the  words  '*  those  taking  "  which  in- 
troduce the  second  part  of  the  clause.  It  is  urged  that  these 
words  indicate  that  the  devisees  may  or  may  not  take  accord- 
ing to  their  volition.  We  cannot  so  construe  them.  We 
admit  the  lack  of  clearness,  but  construe  the  expression  to 
refer  to  the  three  sons  who  were  given  the  lands  and  who 
were  to  account  for  their  value  as  fixed  by  the  testatrix  at  the 
final  settlement  of  the  estate.  Confirmation  is  found  for  this 
view  in  the  5  th  clause  of  the  same  paragraph,  above  quoted. 
The  clauses  immediately  preceding  clause  3  require  that  ad- 
vancements already  made  to  certain  of  the  children  in  land 
shall  be  taken  into  the  final  settlement  of  the  estate  at  the 
value  designated  by  the  testatrix.  The  5th  clause  speaks  of  all 
of  the  advancements  in  land  as  *'  either  already  taken,  or  to 
be  taken  after  my  decease."  The  only  provision  for  land  to 
be  taken  after  her  decease  is  that  given  to  the  three  sons  in  the 
3d  clause.  Had  she  intended  them  to  have  the  option  of  ac- 
cepting or  rejecting  that  provision  she  would  have  spoken  of 
the  advancements  in  the  5th  clause  as  of  lands  ^'  already  taken 
or  which  may  be  taken  after  my  decease."  Undoubtedly  the 
devisees  (whether  the  clause  gave  an  option  or  not)  could 
reject  the  provisions  of  the  clause  and  decline  to  take  the  lands 
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with  its  burden.  But  whether  that  rejection  in  the  absence  of 
optional  terms  should  result  in  the  loss  of  the  right  to  partic- 
ipate in  the  final  distribution  brings  us  to  the  second  question. 
(2)  If  the  devise  of  the  lands  in  clause  3  were  a  provision 
for  the  sons  wholly  separate  and  apart  from  other  gifts  or  bene- 
fits, they  might  decline  to  take  under  clause  3  without  peril  to 
benefits  conferred  by  other  clauses.  For  the  support  of  this 
statement  some  industry  has  failed  to  find  any  Pennsylvania 
case.  But  the  result  of  the  English  authorities  is  believed  to 
be  well  stated  in  11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
pp.  62,  63.  "  Where  a  testator  gives  two  or  more  properties 
of  his  own  to  the  same  person,  and  one  or  more  would  be  bene- 
ficial to  the  donee,  while  the  other  or  others  would  be  onerous, 
the  question  aiises  as  to  whether  or  not  the  donee  may  accept 
what  is  beneficial  and  reject  what  is  onerous.  ...  In  the  ab- 
sence of  an  intention  on  the  part  of  the  donor  to  make  the 
acceptance  of  what  is  beneficial  conditional  with  what  is  bur- 
densome, the  donee  is  entitled  to  take  the  property  that  is  bene- 
ficial and  reject  the  other,  even  though  the  burden  upon  the 
rejected  gift  will  have  to  be  borne  by  the  donor's  general  es- 
tate. Where,  however,  onerous  and  beneficial  properties  ai-e 
included  in  a  single  and  undivided  gift,  the  donee  cannot  re- 
ject the  onerous  and  accept  the  beneficial.  He  must  take  the 
whole  or  nothing."  If,  then,  the  provision  in  clause  3  is  a  gift 
separate  and  apart  from  the  benefit  given  by  the  residuary 
clause,  the  devisees  might  reject  it  without  peril  to  the  second 
benefit.  If,  however,  the  provision  is  not  separate,  but  is  in- 
terlinked with  the  benefit  conferred  by  the  residuary  clause, 
the  burdensome  provision  may  not  be  rejected  and  the  resid- 
uary benefits  retained.  Are  the  two  provisions  of  the  will  in- 
dependent? There  can  be  but  one  answer  to  this  question. 
The  expressed  and  dominant  intention  throughout  the  will  is 
to  produce  equality  in  distribution  among  the  children.  The 
testatrix  recites  advancements  in  land  to  some  of  her  children 
as  already  made.  The  value  of  these  advancements  she  fixes 
at  $6.00  per  acre.  When  she  comes  to  the  lands  in  Fulton 
county,  which  she  still  owned,  she  gives  them  to  her  three  sons 
and  places  a  value  of  $5.00  per  acre  upon  them.  So  far  as  we 
maiy  know  all  of  her  valuations  may  have  been  believed  by  her 
to  be  accurate.     On  the  other  hand  she  may  have  imposed  an 
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excessive  burden  upon  some  of  the  devises  in  order  that  when 
taken  into  the  final  distribution  of  the  residue  of  the  estate  the 
result  should  be  equality.  Whatever  the  motive,  the  result  of 
the  provision  in  respect  to  the  Fulton  county  lands  is  to  bind 
together  the  devise  to  her  sous  and  their  shares  in  distribution 
so  that  the  resultant  will  be  the  acceptance  of  both  benefits 
burdened  with  the  charge  as  to  the  lands. 

A  further  question  is  raised  in  this  appeal.  Under  clause  4 
of  paragraph  6,  the  testatrix  provided  for  the  retention  of  real 
estate  in  Philadelphia  county  in  the  hands  of  the  executors  for 
five  years,  with  the  rents  to  accumulate,  and,  at  the  expiration 
of  that  time,  the  sale  of  the  property.  Under  clause  6  (a  part 
of  which  has  been  hereinbefore  quoted),  she  directs  that  the 
purchase  moneys,  together  with  the  residue  of  the  estate,  shall 
be  distributed  among  the  children.  By  a  codicil  she  directs 
the  executors  out  of  the  accumulating  rentals  of  the  Philadel- 
phia property  "  to  pay  out  of  the  said  net  rentals  during  the 
period  of  the  said  five  years  the  annual  sums  of  $100  respec- 
tively to  each  of  my  three  daughters."  The  auditor  and  the 
court  below  held  that  these  payments  so  directed  to  be  made 
were  on  account  of  their  distributive  shares  and  in  effect  thus 
held  that  the  payments  were  to  be  made  by  way  of  advance- 
ment. We  do  pot  reach  the  same  conclusion.  The  codicil  is 
a  direct  order  to  pay  certain  sums  of  money  to  the  parties  named. 
It  is  true  that  those  parties  are  participants  in  the  distribution 
of  the  residuary  fund  when  the  general  distribution  is  made, 
but  there  is  nothing  in  the  codicil  which  can  be  construed  as 
an  expression  of  intention  that  the  shares  of  the  daughters  in 
final  distribution  shall  be  diminished  by  the  payments  to  be 
made  to  them  by  the  direction  contained  in  the  codicil.  Their 
shares  in  distribution  therefore  must  be  determined  on  the 
basis  that  these  payments  have  been  made  absolutely  and  not 
on  account  of  their  distributive  shares  of  the  residue. 

The  decree  of  the  court  below  must  be  reversed  as  to  botti 
points  raised  in  this  appeal.  The  real  estate  described  as  lands 
in  Fulton  county  is  still  in  the  control  of  the  executors.  The 
costs  accrued  in  the  attempt  to  sell  must  be  borne  by  the  ex- 
ecutors. No  attempt  has  been  made  to  defeat  the  right  of  the 
sons  to  participate  in  the  residuary  distribution  because  of  fitil- 
ure  to  accept  the  devise  of  the  lands  in  Fulton  county.     All 
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that  is  demanded  is  that  they  shall  take  those  lands,  at  the  * 
valuation  fixed  by  the  testatrix  in  the  final  settlement.  It  is 
within  the  power  of  the  parties  and  of  the  court  below  by 
proper  action  to  readjust  the  distribution  of  the  residuary  es- 
tate on  the  lines  herein  laid  out  and  to  vest  a  title  to  the  lands 
in  Fulton  county  in  the  devisees  according  to  the  terms  of  the 
will  unless  the  said  devisees  should  prefer  to  reject  the  devise 
and  with  it  the  right  to  participation  in  the  distribution  of  the 
residuary  estate. 

The  decree  of  the  court  below  is  reversed  and  the  record  re- 
mitted to  the  end  that  the  settlement  of  the  estate  may  be  ac- 
complished by  adjudication  in  accordance  with  the  views  herein 


Buliard,  Appellant,  v.  Delaware,  Lackawanna  &  Western 
Railroad  Company. 

BaUroads— Carriers— Personal  apparel— Act  of  April  11, 1867,  P,  L.  69. 

The  liability  of  a  carrier  for  a  passenger^s  baggage,  which  has  been 
entrusted  to  its  care,  is  that  of  an  insurer,  the  price  paid  for  the  ticket,  or 
for  transportation,  embracing  compensation  for  the  carriage  of  the  bag- 
gage, and  is  limited  to  such  articles  as  are  necessary  for  the  comfort  of 
the  passenger,  and  for  all  in  addition  to  this  class,  the  carrier  is  not  an 
insurer,  but  a  bailee,  and  cannot  be  compelled  to  carry  them  unless  an 
additional  compensation  is  paid. 

Where  a  passenger  carries  with  her  own  personal  clothing,  an  em- 
broidered table  centerpiece  of  her  own,  and  a  dress  belonging  to  her 
mother,  and  the  baggage  is  lost,  she  cannot  recover  from  the  carrier  for 
the  loss  of  the  centerpiece,  or  the  dress  belonging  to  her  mother. 

Argued  Jan.  14,  1902.  Appeal,  No.  44,  Jan.  T.,  1902,  by 
plaintiff,  from  order  of  C.  P.  Luzerne  Co.,  March  T.,  1900, 
No.  119,  sustaining  exceptions  to  report  of  referee  in  case  of 
Faith  A.  Bullard  v.  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  Before  Rigb,  P.  J.,  Beaver,  Oblady,  W.  W. 
PoBTBR  and  W.  D.  Porter,  J  J.    Affirmed. 

Exceptions  to  report  of  Stanley  Woodward  Esq.,  referee. 

It  appeared  from  the  record  that  on  September,  1899,  plain- 
tiff was  a  passenger  on  the  defendant  railroad  and  as  such  had 
checked  a  dress  suit  case.     When  she  reached*  her  destination 
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it  was  found  that  the  dress  suit  case  was  lost.  The  defendant 
settled  for  the  personal  clothing  of  the  plaintiff,  but  refused  to 
pay  for  an  embroidered  table  centerpiece  belonging  to  herself  or 
for  a  dress  belonging  to  her  mother.  The  referee  found  in 
favor  of  the  claim  for  the  dress,  but  against  the  claim  for  the 
centerpiece.  Exceptions  to  the  report  of  the  referee  were  sus- 
tained, and  the  court  disallowed  the  claims  for  both  articles, 
Wheaton,  J.,  filing  an  opinion. 

Hrrars  as$igned  were  in  sustaining  exceptions  to  report  of 
referee. 

J.  Q.  Creveling  and  Faith  A.  BuUard^  for  appellant. — Bag- 
gage includes  that  which  a  passenger  carries  for  use  on  his 
journey,  intending  to  bring  it  with  him  on  his  return :  McGill 
V.  Rowand,  3  Pa.  451 ;  Porter  v.  Hildebrand,  14  Pa.  129 ;  Lyle 
V.  Barker,  5  Binn.  457. 

A  private  carrier,  or  ordinary  bailee  for  hire,  in  case  of  non- 
delivery of  goods  intrusted  to  him,  is  liable  therefor  in  the 
absence  of  ordinary  diligence,  and  the  fact  of  a  nondelivery  is 
prima  facie  evidence  of  want  of  ordinary  care,  and  throws  the 
burden  of  proof  on  the  bailee:  Shenk  v.  Phila.  Steam  Pro- 
peller Co.,  60  Pa.  109 ;  Vemer  v.  Sweltzer,  32  Pa.  208 ;  Beck- 
man  V.  Shouse,  5  Rawle,  179 ;  Clark  v.  Spence,  10  Watts,  335. 

It  will  hardly  be  contended  that  because  the  goods  might 
not  technically  be  deemed  "  baggage,"  that  therefore  the  de- 
fendant could  appropriate  the  goods  to  itself,  and  never  account 
for  them.  The  court  could  scarcely  lend  itself  to  such  a  prop- 
osition. The  defendant,  however,  without  any  other  justifi- 
cation or  excuse,  simply  say  that  the  suit  case  was  stolen. 
They  do  not  pretend  to  have  exercised  any  reasonable  care  over 
it.     They  offer  nothing  in  justification. 

Arthur  Hillman^  with  him  A.  H.  McOlvntock^  for  appellee. — 
A  silk  bedquilt,  valued  at  $10.00  carried  by  a  woman  in  her 
trunk,  and  not  used  on  her  journey,  or  necessary  for  com- 
fort, is  not  to  be  classed  as  baggage:  St  Louis,  etc.,  R.  R. 
Co.  V.  Hardway,  17  111.  App.  321.  See  also  Mauritz  v.  New 
York,  etc.,  R.  Co.,  23  Fed.  Repr.  765. 

Further,  if  the  contention  of  the  plaintiff  is  good  law  then 
such  a  passenger  would  become  a  bailee  to  the  extent  of  render- 
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ing  a  railroad  company  liable,  even  without  notice  of  the  goods 
(as  in  this  case),  for  the  carriage  of  goods  belonging  to  any 
bailor,  stranger  to  her  family  or  otherwise.  The  leading  case 
does  not  seem  to  recognize  such  to  be  the  law  under  such  cir- 
cumstances :  Becher  v.  Great  Eastern  Ry.  Co.,  L.  R.  5  Q.  B. 
241. 

Opinion  by  Orlady,  J.,  December  13, 1902 : 
The  plaintiff  brought  this  suit  against  the  defendant  to  re- 
cover the  value  of  certain  articles  of  wearing  apparel  and  an 
embroidered  table  centerpiece  of  her  own,  and  also  the  value 
of  a  dress,  or  gown,  belonging  to  her  mother,  all  of  which  were 
in  the  plaintiff's  dress  suit  case  at  the  time  of  its  loss.  After 
suit  brought,  the  plaintiff  accepted  payment  for  all  of  her  claim 
except  the  embroidered  table  centerpiece  and  the  dress  belong- 
ing to  her  mother ;  the  company  denied  any  liability  for  the 
loss  of  the  latter  articles.  The  plaintiff  had  a  regular  ticket, 
duly  issued  and  paid  for,  and  became  a  passenger  of  the  de- 
fendant railroad  company  from  Wilkes-Barre  to  New  Milford, 
and  received  from  the  agent  of  the  company  a  check  for  her 
dress  suit  case  which  contained  the  articles  named.  When  she 
arrived  at  her  destination  the  dress  suit  case  could  not  be 
found,  and  it  never  was  delivered  to  her.  The  defense  to  the 
action  is  that  a  table  centerpiece  is  not  an  article  of  personal 
baggage  for  which  a  passenger  may  recover  in  case  of  loss  while 
it  is  in  the  custody  of  the  earner,  and  that  the  plaintiff  is  not 
entitled  to  recover  the  value  of  the  dress,  or  gown,  which  was 
not  her  personal  property.  The  act  of  April  11, 1867,  provides 
that,  ''  each  passenger  upon  a  railroad  shall  have  the  right  to 
have  carried  in  the  car,  or  place  provided  for  that  purpose  in 
the  train  in  which  he  or  she  may  be  a  passenger,  his  or  her 
personal  clothing,  not  exceeding,  inclusive  of  the  trunk  or  box 
in  which  it  may  be  contained,  one  hundred  pounds  in  weight, 
and  three  hundred  dollars  in  value."  It  is  conceded  in  this 
case  that  a  fair  value  of  the  table  centerpiece  was  $10.00,  and 
that  of  the  dress  was  $50.00 ;  that  the  defendant  had  no  notice 
of  the  fact  that  these  items  of  property  were  carried  by  the 
plaintiff  as  baggage ;  that  her  mother  did  not  accompany  her 
on  the  train ;  and  that  the  dress  belonging  to  the  mother  was 
not  intended  for  the  plaintiff's  personal  use.     The  word,  ''bag- 
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gage/'  is  defined  as  *^such  articles  of  necessary  or  personal  con- 
venience as  are  usually  carried  by  passengers  for  their  personal 
use,  and  not  merchandise  or  other  valuables,  although  carried 
in  trunks  by  passengers,  which  are  not  designed  for  any  such 
use,  but  for  other  purposes,  such  as  sale  or  the  like : "  Story  on 
Bailments,  sec.  499.  The  cause  of  loss  of  the  table  centerpiece 
and  dress  was  not  shown,  and  there  is  no  evidence  to  warrant  a 
finding  that  there  was  gross  negligence  on  the  part  of  the  de- 
fendant. Neither  of  the  items  for  which  a  recovery  is  claimed 
could  be  called  personal  in  the  sense  of  being  necessary  for  the 
plaintiff's  comfort  or  convenience  while  travelling;  they  are 
more  properly  within  the  class  designated  as  merchandise  or 
other  valuables,  not  designed  for  personal  use,  but  for  other 
purposes,  for  which  no  i-ecovery  can  be  had.  The  embroidered 
table  centerpiece  was  exclusively  for  home  decoration,  and 
would  not  be  necessary  for  use  on  a  journey.  The  dress  be- 
longing tb  her  mother  was  admitted  to  be  not  for  the  plaintiffs 
use.  To  broaden  the  rule  so  as  to  include  the  wearing  apparel 
of  other  persons  would  be  to  practically  destroy  its  purpose. 
The  rule  has  beBn  frequently  decided  to  be  a  reasonable  one, 
and  should  be  reasonably  construed ;  it  is  intended  to  secure  to 
the  traveler  safe  carriage  of  a  reasonable  amount  of  luggage 
for  his  use  while  he  is  absent  from  his  residence,  and  it  is  also 
intended  to  protect  the  carrier  from  any  dispute  as  to  the 
amount  of  baggage  which  a  passenger  may  claim  to  have 
carried.  There  is  no  obligation  on  the  part  of  the  carrier  to 
carry  the  baggage  of  any  other  than  the  person  who  is  riding 
on  the  ticket,  and  if  the  table  centerpiece  and  dress  had  been 
for  the  personal  use  of  the  plaintiff,  even  though  the  title  to  it 
was  in  another,  a  different  question  would  be  presented.  The 
rule  is  well  settled  that  the  liability  of  a  carrier  for  a  passen- 
ger's baggage,  which  has  been  entrusted  to  its  care,  is  that  of 
an  insurer,  tiie  price  paid  for  the  ticket,  or  for  transportation, 
embracing  compensation  for  the  carriage  of  the  baggage  and  is 
limited  to  such  articles  as  are  necessary  for  the  comfort  of  the 
passenger,  and  for  all  in  addition  to  this  class  the  carrier  is  not 
an  insurer,  but  a  bailee,  and  cannot  be  compelled  to  carry  them 
unless  an  additional  compensation  is  paid :  Jacobs  v.  Central 
R.  R.  Co.  of  New  Jersey,  19  Pa.  Superior  Gt  13. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 
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Commonwealth  v.  Vetterlein,  Appellant. 

StcUtUes — RepecU— Implication — Repugnance, 

Repeals  by  implication  are  not  favored.  To  warrant  sach  construction 
there  must  be  a  manifest  and  total  repugnance  between  the  provisions  of 
-  the  old  law  and  the  new,  sufficient  to  lead  to  the  conclusion  that  the  new 
was  intended  to  abrogate  the  old.  The  more  natural  if  not  necessary  in- 
ference in  all  such  cases  is  that  the  legislature  intended  the  new  law  to  be 
auxiliary  to  and  in  aid  of  the  purposes  of  the  old. 

A  later  act  treating  a  subject  in  general  terms  but  not  expressly  contra- 
dicting the  provisions  of  a  former  statute,  is  not  to  be  construed  as  intended 
to  affect  the  more  particular  and  specific  provisions  of  the  earlier  acts,  un- 
less such  construction  is  alsolutely  necessary. 

StaiuUs^Repeals— Mercantile  appraisers— Appeals— Acts  of  April  11, 
1862,  P.  jD.  492,  and  May  2,  1899,  P.  L,  184. 

The  act  of  April  11,  1862,  providing  that  an  appeal  from  an  assessment 
of  the  board  of  mercantile  appraisers  must  be  taken  within  ten  days,  is 
not  repealed  by  the  act  of  May  2,  1899,  which  affirms  the  right  of  appeal, 
but  is  silent  as  to  limitation  of  time. 

Argued  Oct.  14,  1902.  Appeal,  No.  81,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1901, 
No.  861,  making  absolute  rule  for  judgment,  for  want  of  a  suf- 
ficient affidavit  of  defense,  in  case  of  Commonwealth  v.  Jo- 
seph S.  Vetterlein,  trading  as  Vetterlein.  Before  RiCB,  P.  J. 
B£A\r£B,  Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed. 

Appeal  from  assessmeift  of  the  board  of  mercantile  appraisers. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

JError  assigned  was  the  order  of  the  court  making  absolute  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Rudolph  M.  Schick^  for  appellant. — The  portion  of  the  act  of 
1862,  relating  to  appeals,  is  repealed  by  the  act  of  1899 :  Jad- 
win  V.  Hurley,  10  Pa.  Superior  Ct.  104 ;  Easton  Bank  v.  Com., 
10  Pa.  442 ;  Sifred  v.  Com.,  104  Pa.  179 ;  Erie  v.  Bootz,  72  Pa. 
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196 ;  Fort  Pitt  B.  &  L.  Assn.  v.  Model  Plan  B.  &.  L.  Assn., 
159  Pa.  308 ;  Wilkes-Barre  v.  Stewart,  16  Pa.  Superior  Ct.  347 ; 
Gwinner  v.  Lehigh,  etc.,  R.  R.  Co.,  65  Pa.  126 ;  Johnston's  Est., 
83  Pa.  611. 

Ira  Jewell  WilUamSy  with  him  J.  Martin  Rommell  andcToAn  P. 
Elhlny  for  appellee. — Defendant  did  not  appeal  within  ten  days* 
as  required  by  the  act,  and  hence  is  precluded  from  making  the 
defense  that  he  is  not  a  dealer :  Crist  v.  Morris,  2  W.  N.  C. 
620. 

Repeals  by  implication  are  not  favored  by  the  law :  Hendrix's 
Account,  146  Pa.  285 ;  Wilkes-Barre  v.  Stewart,  16  Pa.  Supe- 
rior  Ct.  347 ;  Street  v.  Commonwealth,  6  W.  &  S.  209 ;  Com. 
V.  Easton  Bank,  10  Pa.  442 ;  Brown  v.  County  Com.,  21  Pa. 
37  ;  Morris  v.  Del.,  etc..  Canal  Co.,  4  W.  &  S.  461 ;  Robbins  v. 
State,  8  Ohio,  131 ;  Sutherland  on  Statutory  Constructions,  179; 
Elrod  V.  GillUand,  27  Ga.467;  People  v.  Durick,  20  Cal.  94; 
Ely  V.  Bliss,  2  DeG.  M.  &  G.  459 ;  Barklay  v.  Leas,  9  Pa.  C. 
C.  Rep.  314. 

The  legislature  could  not  have  intended  to  repeal  the  provi- 
sion of  the  act  of  1862,  as  to  the  time  within  which  the  appeal 
must  be  taken  :  Williams  v.  Pritchard,  4  Term  Rep.  2. 

A  general  statute  without  negative  words  does  not  repeal  a 
previous  statute  which  is  particular,  even  through  the  provi- 
sions of  one  be  different  from  the  other :  Morrison  v.  Fayette 
County,  127  Pa.  110;  Murdock's  Petition,  149  Pa.  841;  Ry- 
mer  v.  Luzerne  Co.,  142  Pa.  108. 

Opinion  by  William  W.  Porter,  J.,  December  13, 1902 : 
The  judgment  in  this  case  was  entered  for  want  of  sufficient 
affidavit  of  defense.  The  proceeding  was  by  an  appeal  to  the 
common  pleas  from  the  assessment  of  the  board  of  mercantile 
appraisers  in  the  city  of  Philadelphia.  The  license  tax  was 
assessed  against  the  defendants  as  dealers  and  vendors  of  goods, 
wares  and  merchandise.  The  affidavit  set  up  that  the  defend- 
ants were  manufacturers  and  not  dealers.  The  judgment  was 
entered  not  because  of  the  infirmity  of  this  defense  but  because 
the  record  showed  that  the  appeal  was  taken  to  the  common 
pleas  more  than  ten  days  after  the  board  of  mercantile  ap- 
praisers had  ratified  the  assessment.     The  sole  question  in  the 
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case  is  whether  the  defendants  were  bound  to  take  their  appeal 
within  ten  days.  The  act  of  April  11,  1862,  gives  an  appeal 
but  provides  that  it  must  be  taken  within  ten  days.  The  act 
of  May  2,  1899,  affirms  the  right  of  appeal  but  is  silent  as  to 
limitation  of  time.  The  defendant  contends  that  the  latter 
act  is  a  repeal  of  the  former  in  respect  to  the  limitation  oi 
time. 

The  clause  of  the  act  of  1862  is  found  in  section  1,  and 
(without  quoting  context)  provides  that,  "  Any  person  so  as- 
certained and  assessed,  who  shall  fail  to  attend  such  appeal, 
or  to  appeal  from  th^  decision  of  the  appraiser  to  the  proper 
court  of  common  pleas,  within  ten  days  thereafter ;  which  ap- 
peal the  said  court  is  required  to  hear  and  determine  within 
twenty  days  after  such  appeal  shall  be  taken,  or  at  the  next 
succeeding  sitting  of  the  said  court ;  or  having  so  appealed  and 
the  court  having  determined  the  same,  shall  not  be  permitted 
to  set  up  as  a  defense  to  the  recovery  of  the  amount  of  the 
license,  which  he  is  requiiml  to  pay,  when  suit  shall  be  brought 
for  the  recovery  of  the  same,  either  that  he  is  not  a  dealer  .... 
or  any  other  ground  of  defense  which  might  have  been  heard 
and  determined,  either  by  said  mercantile  appraiser  or  the 
court  of  common  pleas,  on  appeal,  as  aforesaid." 

Section  6  of  the  act  of  1899,  contains  the  following  clause : 
*'  Any  vendor  or  dealer  subject  to  the  provisions  of  this  act, 
who  is  dissatisfied  with  the  rating  so  made  by  the  mercantile 
appraiser,  shall  have  the  right  of  appeal  to  the  mercantile  ap- 
praiser and  county  treasurer,  who  are  required  to  hear  him  on 
the  day  so  fixed  for  the  appeal ;  if  the  vendor  or  dealer  is  still 
dissatisfied  with  the  finding  of  the  county  treasurer  and  mer- 
cantile appraiser,  or  board  of  appraisers,  in  reference  to  the 
proper  classification  of  said  vendor  or  dealer,  he  shall  have  the 
right  of  appeal  to  the  court  of  common  pleas  of  the  proper 
county,  which  appeal  the  said  court  is  required  to  hear  and  de- 
termine within  twenty  days  after  such  appeal  shall  be  taken,  or 
at  the  next  sitting  thereof.  If  any  person  fails  to  attend  the 
appeal  before  the  county  treasurer  and  mercantile  appraiser, 
board  of  appraisers,  or  the  court,  he  shall  not  thereafter  be  per- 
mitted, in  a  suit  for  the  recovery  of  said  mercantile  license  tax, 
to  set  up  as  a  defense  either  that  he  is  not  a  vendor  or  dealer 
....  or  any  other  ground  of  defense,  which  might  have  been 
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heard  and  determined  either  by  said  county  treasurer  and  mer- 
cantile appraiser,  board  of  appraisers,  or  the  court  of  common 
pleas,  on  appeal,  as  aforesaid." 

These  extended  quotations  are  necessary  since  without  them 
the  application  of  the  appellant's  argument  would  not  be  credited 
with  its  proper  force.  The  clauses  are  strikingly  alike.  The 
act  of  1899  f  uiiiher  provides  in  section  12  that  **  all  acts  or  parts 
of  acts,  genera],  special  or  local,  inconsistent  herewitii,  be  and 
the  same  are  hereby  repealed." 

(1)  The  defendants  assert  first  that  in  view  of  the  clause  of 
repeal  just  quoted,  the  latter  statute  repeals  the  former  inas- 
much as  the  provisions  of  the  later  statute  are  repugnant  to 
and  inconsistent  with  the  earlier. 

(2)  They  contend  further  that  the  later  statute  revises  the 
whole  subject-matter  of  the  former  act  and  is  intended  as  a 
substitute  for  it  (notwithstanding  that  it  contains  no  express 
words  to  that  effect)  and  that  it  operates  as  a  repeal. 

These  two  propositions  are  developed  with  skill  and  per- 
suasiveness in  the  appellant's  brief.  The  conclusion,  however, 
to  which  they  tend  would  palpably  work  a  miscarriage  of  leg- 
islative purpose.  To  hold  with  the  appellants  would  be  to 
construe  the  act  of  1899  as  creating  a  right  of  appeal  to  the 
common  pleas  unconditioned  upon  limitation  of  time.  This  act 
did  not  create  the  right  of  appeal  since  the  act  of  1862  had  al- 
ready given  it.  It  affirms  the  right  and  is  silent  as  to  limita- 
tion. If  the  limitation  of  the  act  of  1862  is  not  carried  into 
the  act  of  1899,  the  appeal  might  be  taken  at  any  time,  accord- 
ing to  the  appellant's  contention.  The  result  of  this  would  be 
that  the  appeal  need  never  be  taken  until  made  necessary  by 
an  attempt  to  avoid  the  collection  of  the  tax.  The  act  of  1899 
in  putting  a  time  limit  upon  the  court  to  hear  and  determine 
within  twenty  days  after  appeal,  indicates  clearly  that  delay  in 
determining  the  propriety  of  the  assessment  is  not  to  be  per- 
mitted. This  expression  of  legislative  intent  is  at  variance 
with  the  purpose  of  creating  a  right  of  appeal  to  be  taken  when- 
ever the  appellant  may  chopse. 

It  is  to  be  remembered  that  repeals  by  implication  are  not 
favored :  Erie  v.  Bootz,  72  Pa.  196.  To  warrant  such  construc- 
tion there  must  be  a  manifest  and  total  repugnance  between 
the  provisions  of  the  old  law  and  the  new  sufficient  to  lead  to 
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the  conclusion  that  the  new  was  intended  to  abrogate  the  old. 
The  more  natural  if  not  necessary  inference  in  all  such  cases  is 
that  the  legislature  intended  the  new  law  to  be  auxiliary  to 
and  in  aid  of  the  purposes  of  the  old  :  Hendrix's  Account,  146 
Pa.  285 ;  Sifred  v.  Commonwealth,  104  Pa.  179.  It  is  apparent 
from  examination  of  the  acts  of  1862  and  1899,  in  respect  to 
the  provisions  made  for  taking  appeal,  that  the  later  act  is 
couched  in  general  and  affirmative  language.  A  later  act  treat- 
ing a  subject  in  general  terms  but  not  expressly  contradicting 
the  provisions  of  a  former  statute,  is  not  to  be  construed  as  in- 
tended to  aifect  the  more  particular  and  specific  provisions  of 
the  earlier  acts  unless  such  construction  is  absolutely  necessary. 
Generalia  special  ibua  non  derogant.  The  rule  that  a  geneml 
statute  without  negative  words  does  not  i-epeal  a  previous  stat- 
ute which  is  particular,  even  if  the  provisions  of  one  be  different 
from  those  of  the  other,  has  been  often  applied:  Rymer  v. 
Luzerne  Co.,  142  Pa.  108 ;  Brown  v.  County  Commissioners,  21 
Pa.  37;  Morrison  v.  Fayette  County,  127  Pa.  110;  Murdock's 
Petition,  149  Pa.  341.  The  act  of  1862  is  explicit  and  particu- 
lar. The  appeal  provided  for  shall  be  taken  within  ten  days. 
The  act  of  1899  re-enacts  many  of  the  provisions  of  the  former 
act,  but  in  referring  to  the  taking  of  appeal  the  language  is  gen- 
eral. The  two  provisions  are  not  inherently  repugnant.  They 
can  stand  together.  The  broader  provision  for  an  appeal  makes 
it  possible  to  read  into  it  the  older  provision  that  the  appeal 
must  be  taken  within  ten  days. 

To  hold  with  the  appellant  in  this  case  would  be  to  violate 
the  intention  of  the  legislature,  to  confuse  a  system  of  taxation 
and  to  obstruct  tax  collection  in  a  manner  and  to  a  degree  never 
intended  by  the  provisions  of  the  legislation  before  us. 

The  judgment  is  affirmed. 
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Howes,  Appellant,  v.  McCrea. 

Debtor  and  creditor— Payment  of  debt  out  of  fund  placed  in  the  hands 
of  another. 

Where  there  is  a  transfer  of  a  fund  to  the  promisor  for  the  payment  of 
a  debt,  he  is  liable  on  his  verbal  promise  made  to  the  owner  of  the  fund ; 
or  if  property  charged  with  the  payment  of  the  debt  be  transferred  to 
him  on  his  promise  to  the  vendor  to  pay  the  debt,  he  is  liable. 

Where  a  fund  is  by  a  debtor  placed  in  the  hands  of  a  third  party  to  be 
applied  to  the  payment  of  a  debt  to  a  creditor,  such  creditor,  although 
not  present  when  the  ari*angement  was  made,  may  bring  suit  against  the 
holder  of  the  fund. 

Statute  of  frauds — Promise  to  pay  debt  of  another— Funds  of  ^tor  in 
hands  of  promisor. 

A  promise  to  pay  the  debt  of  another  is  not  within  the  statute  of  frauds, 
where  the  promisor  has  money  or  property  of  the  debtor  placed  in  his 
hands  for  the  purpose  of  such  payment,  or  where  in  any  other  way  an 
agency  or  trust  arises  which  involves  a  duty  to  pay. 

Argued  Oct.  22,  1902.  Appeal,  No.  109,  Oct.  T.,  1902,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  513,  refusing  to  take  off  nonsuit  in  case  of  William  E. 
Howes  and  Edgar  J.  Howes,  Copartners,  trading  as  W.  E.  & 
E.  J.  Howes,  to  use  of  Percy  T.  Kneale,  Assignee  for  cred- 
itors of  W.  E.  &  E.  J.  Howes,  v.  John  McCrea.  Before 
RiGB,  P.  J.,  Bbaver,  Orlady,  W.  W.  Portbb  and  W.  D. 
Porter,  JJ.    Reversed. 

Assumpsit  on  an  alleged  promise  to  pay  the  debt  of  another. 

Plaintiffs  statement  of  claim  was  as  follows  : 

John  McCrea,  the  defendant,  is  indebted  to  William  E.  Howes 
and  Edgar  J.  Howes,  copartner,  trading  as  W.  E.  &  E.  J. 
Howes,  to  the  use  of  Percy  T.  Kneale,  assignee  for  the  benefit 
of  creditors,  of  the  said  W.  E.  &  E.  J.  Howes,  the  plaintiffs, 
in  the  sum  of  $800,  with  interest  from  November  26,  1897, 
without  defalcation  or  set-off  whatever,  for  the  recovery  of  which 
sum  with  interest  as  aforesaid,  suit  in  above  case  is  brought. 
The  said  sum  is  due  under  the  following  state  of  facts : 

On  November  26,  1897,  John  McCrea,  the  defendant,  was 
indebted  to  one  John  Stabler,  Jr.,  in  a  large  sum  of  money,  ex- 
ceeding the  sum  of  $800,  and  at  that  time  the  said  John  Stab- 
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ler,  Jr.,  was  indebted  to  W.  E.  &  E.  J.  Howes,  the  legal  plaintiffs 
in  this  action,  in  a  large  sum  of  money  also.  The  said  John 
Stabler,  Jr.,  in  part  payment  of  his  indebtedness  to  the  legal 
plaintiffs,  gave  to  them  an  order  or  draft  on  John  McCrea, 
the  defendant  herein,  instructing  the  said  John  McCrea  to 
pay  to  the«  legal  plaintiffs  in  this  action  the  sum  of  $800,  and 
charge  the  same  to  the  account  of  the  said  John  Stabler,  Jr. 
The  said  order  was  in  writing,  and  was  dated  November  26, 1897. 
Through  inadvertence  the  said  order  was  placed  with  other 
papers,  which  the  said  John  McCrea  took  possession  of,  and 
the  same  is  now  in  his  possession  and  under  his  control.  The 
said  order  was  presented  to  the  said  John  McCrea  on  or  about 
November  26, 1897,  and  was  verbally  accepted  by  him,  and  at 
the  time  of  accepting  the  same,  he  promised  to  pay  the  same  to 
the  said  legal  plaintiffs.     A  copy  of  said  order  is  Vi&  follows : 

"  Philadelphia,  November  26, 1897. 
**  Mb.  John  McCbba, 

"Dear  Sir:  Please  pay  to  the  order  of  Wm.  E.  &  E.  J. 
Howes,  the  sum  of  eight  hundred  dollars,  and  charge  to  my  ac- 
count at  58th  and  Callowhill  St.  operation. 

**  *800.  (Sgd)        Jno.  Stabler,  Jb." 

After  the  acceptance  of  said  order  by  the  said  John  McCrea, 
the  said  John  Stabler,  Jr.,  brought  suit  against  the  said  John 
McCrea  in  the  court  of  common  pleas.  No.  3,  of  Philadelphia 
county,  to  December  term,  1898,  No.  864,  for  the  balance  al- 
leged to  be  due  him,  and  in  the  statement  of  claim  in  that  action 
gave  credit  to  the  said  John  McCrea  for  the  sum  of  $800  for 
moneys  which  the  said  John  Stabler,  Jr.,  then  thought  had  been 
paid  by  the  said  John  McCrea  to  the  legal  plaintiffs  in  this  suit 
under  the  order  hereinabove  mentioned.  To  said  action  the 
said  John  McCrea  filed  an  afSdavit  of  defense,  in  which  he  al- 
leged that  he  was  entitled  to  a  credit  of  $800,  as  admitted  in 
the  statement  of  claim  filed.  Subsequently,  the  said  action 
brought  by  the  said  John  Stabler,  Jr.,  against  the  said  John 
McCrea  was  settled,  and  ended  by  the  payment  of  a  balance  due 
by  the  said  John  McCrea  to  the  said  John  Stabler,  Jr.,  after  al- 
lowing to  the  said  John  McCrea  the  credit  of  $800  hereinabove 
mentioned.  Plaintiffs  aver  that  the  said  John  McCrea  holds 
said  sum  of  money,  to  wit :  the  sum  of  $800,  to  and  for  the  use 
Vol.  XXI— 88 
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and  behoof  of  them,  the  said  plaintiffs,  and  the  said  sum  is  still 
in  his  hands.  Demand  has  been  made  upon  him  for  payment 
of  the  same,  but  he  has  wholly  neglected  to  pay  the  amount,  or 
any  part  thereof. 

On  June  18, 1900,  said  W.  E.  &  E.  J.  Howes  made  a  general 
assignment  for  the  benefit  of  their  creditors  to  Percy ^.  Kneale, 
the  use  plaintiff  in  this  action.  The  said  assignment  is  re- 
corded at  Philadelphia,  in  deed  book  J  V,  No.  168,  page  126, 
etc.  Wherefore  the  said  Percy  T.  Kneale,  assignee  as  afore- 
said, claims  that  there  is  due  to  him  as  use  plaintiff,  the  sum 
of  $800,  with  interest,  as  aforesaid,  for  the  recovery  of  which 
sum  suit  has  been  brought  in  the  above  entitled  case. 

At  the  trial  plaintiff  made  this  offer : 

Mr.  Boyd :  I  propose  to  prove  by  this  witness  that  this 
paper  was  given  to  him  by  John  Stabler,  Jr.,  as  an  order  on 
John  McCrea,  the  defendant  in  this  case,  to  pay  to  the  plain- 
tiffs the  sum  of  $800,  and  to  charge  it  to  the  account  of  John 
Stabler,  Jr.  I  further  propose  to  show  by  this  witness  that  he 
took  this  order  to  Mr.  McCrea,  and  that  Mr.  McCrea  verbally 
promised  to  pay  it ;  that  to  be  followed  by  proof  afterwards 
that  that  sum  of  $800  was  allowed  to  Mr.  McCrea  by  John  Stab- 
ler, Jr.,  in  the  settlement  of  suits,  and  that  that  $800  is  in  Mc- 
Crea's  hands  as  a  trust  to  be  paid  to  W.  E.  &  E.  J.  Howes. 
Offer  refused.  [1] 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Error  cimgned  was  refusal  to  take  off  nonsuit. 

Peter  Boyd^  for  appellant. — It  is  well  settled  in  Pennsylvania 
that  "  a  promise  to  pay  the  debt  of  another  is  not  within  the 
statute  of  frauds  where  the  promisor  has  money  or  property  of 
the  debtor  placed  in  his  hands  for  the  purpose  of  such  payment, 
or  where  in  any  other  way  an  agency  or  trust  arises  which  in- 
volves a  duty  to  pay.  In  all  such  cases  the  party  for  whose 
benefit  the  promise  was  made  may  sue  upon  it  in  his  own  name  : 
Howarth  v.  McClure,  149  Pa.  170 ;  Delp  v.  Bartholomay  Brew- 
ing Co.,  123  Pa.  42;  Justice  v.  Tallman,  86  Pa.  147;  Town- 
send  V.  Long,  77  Pa.  143 ;  Stoudt  v.  Hine,  45  Pa.  30. 

M.  Hampton  Todd,  with  him  John  Faber  SHUerj  for  appellee, 
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cited:  Fehlinger  v.  Wood,  184  Pa.  517 ;  Nugent  v.  Wolfe,  111 
Pa.  471 ;  First  Nat.  Bank  of  Tamaqua  v.  Shoemaker,  117  Pa. 
94;  Hopkins  v.  Stockdale,  117  Pa.  865. 

•  Opinion  by  William  W.  Pobtbr,  J.,  December  13, 1902 : 
If  the  learned  judge  in  the  court  below  was  right  in  holding 
that  this  action  was  based  wholly  upon  an  order  given  by  Stab- 
ler on  McCrea  to  the  leg^l  plaintiffs  in  this  action,  and  that 
the  offer  of  proof  made  was  in  support  of  a  case  so  based,  he 
was  right  in  rejecting  the  offer  and  in  entering  a  nonsuit,  inas- 
much as  the  order  was  not  accepted  in  writing  by  McCrea,  as 
required  by  the  act  of  May  10,  1881.  The  appellants  claim, 
however,  that  the  action  is  not  based  upon  the  order.  They 
call  attention  to  the  statement  of  claim  which  asserts  the 
right  to  the  sum  of  $800,  held  by  McCrea  "  to  and  for  the 
use  and  behoof  of  them  the  said  plaintiffs."  The  first  part  of 
the  offer  was  to  show  the  giving  of  a  written  order  by  Stabler 
on  McCrea  in  favor  of  the  legal  plaintiffs  in  the  sum  of  $800, 
with  direction  to  charge  it  to  the  account  of  Stabler,  and  that 
the  plaintiffs  presented  this  order  to  McCrea  who  verbally 
promised  to  pay  it.  But  the  offer  goes  further  than  this.  It 
proposes  to  follow  with  proof  that  the  sum  of  $800  was  al- 
lowed to  McCrea  by  Stabler  in  the  settlements  of  suits,  and  that 
those  $800  were  left  in  the  hands  of  McCrea  as  a  trust  to  be 
paid  to  the  plaintiffs.  Where  there  is  a  transfer  of  a  fund  to  the 
promisor  for  the  payment  of  a  debt,  he  is  liable  on  his  ver- 
bal promise  made  to  the  owner  of  the  fund;  or  if  property 
charged  with  the  payment  of  the  debt  be  transferred  to  him  on 
his  promise  to  the  vendor  to  pay  the  debt,  he  is  liable :  Feh- 
linger V.  Wood,  184  Pa.  517 ;  Townsend  v.  Long,  77  Pa.  143  ; 
Stoudt  V.  Hine,  45  Pa.  30 ;  Maule  v.  Bucknell,  50  Pa.  89 ;  Adams 
V.  Euehn,  119  Pa.  76.  It  is  also  true,  that,  where  a  fund  is  by 
a  debtor  placed  in  the  hands  of  a  third  party  to  be  applied  to 
the  payment  of  a  debt  to  a  creditor,  such  creditor,  although  not 
present  when  the  arrangement  was  made,  may  bring  suit  against 
the  holder  of  the  fund :  Justice  v.  Tallman,  86  Pa.  147 ;  Town- 
send  V.  Long,  supra ;  Delp  v.  Bartholomay  Brewing  Co.,  128  Pa. 
42.  The  offer  of  proof  in  the  present  case  is  in  substance  to 
show  that  Stabler  and  McCrea  came  together  in  the  settlement 
of  certain  suits,  that  Stabler  in  his  action  gave  credit  to  McCrea 
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for  $800,  represented  by  the  order  given  by  Stabler  on  McCrea  to 
the  plaintiffs  in  the  present  action ;  that  McCrea  asserted  (in  his 
affidavit  of  defense  in  the  suit  by  Stabler),  that  he  was  entitled 
to  such  a  credit  as  against  Stabler ;  that  a  settlement  was  made 
between  Stabler  and  McCrea  on  the  basis  that  $800  should  be 
retained  by  McCrea  to  pay  the  plaintiffs  here.  If  this  agreement 
was  arrived  at  between  Stabler  and  McCrea,  it  would  be  the 
equivalent  of  a  deposit  with  McCrea  of  a  sum  of  money  to  meet 
the  claim  of  the  present  plaintiffs  for  $800.  If  the  present 
plaintiffs  can  prove,  under  the  offer,  the  making  of  such  an 
agreement  between  Stabler  and  McCrea,  they  would  make  out 
a  prima  facia  right  to  recover  from  McCrea.  It  is  urged,  how- 
ever, that  the  offer  is  not  to  show  a  promise  by  McCrea  to  hold 
the  fund  and  that  the  statement  of  claim  avers  only  that  the 
credit  was  given  by  Stabler  to  McCrea  in  the  belief  that  Mc- 
Crea had  paid  the  order  given  to  the  present  plaintiffs.  It  is 
not  necessary  that  the  plaintiffs  should  prove  an  express  prom- 
ise on  the  part  of  McCrea  to  pay  them  subsequent  and  pursuant 
to  the  alleged  agreement  made  between  him  and  Stabler.  It  is 
sufficent  if  the  plaintiffs  can  prove  the  existence  of  an  agree- 
ment between  Stabler  and  McCrea  that  the  latter  should  hold 
the  fund  in  his  hands  and  apply  it  to  the  claim  of  the  plaintiffs. 
Certainly  McCrea  cannot  now  shut  out  proof  of  the  alleged 
agreement  on  the  ground  that  it  was  made  by  Stabler  in  the 
mistaken  belief  that  the  application  of  the  fund  had  been  al- 
ready made  by  McCrea.  McCrea  received  the  credit  in  the 
settlement  as  if  the  fund  had  been  applied.  He  still  holds  the 
fund  (if  the  agreement  be  as  alleged  by  the  plaintiffs)  for  the 
purpose  to  which  he  agreed  that  it  should  be,  or  should  have 
been,  applied.  So  far  as  Stabler  is  concerned,  his  agreement 
to  the  application  of  the  fund  would  be  shown  by  the  terms  of 
settlement  proposed  to  be  proven.  The  order  itself  which  was 
offered  to  be  put  in  evidence  was  admissible,  in  connection  with 
the  other  proofs  that  were  to  follow,  to  show  the  existence  and 
amount  of  the  claim  against  Stabler,  to  which  the  fund  was  to  be 
applied  by  McCrea  under  the  alleged  agp^ement  of  settlement 
made  between  Stabler  and  McCrea.  The  inclusion  in  the  offer 
to  prove  an  alleged  promise  by  McCrea  to  pay  the  order  was  not 
fatal  to  the  whole  offer.  True  such  a  promise  did  not  tend  to 
create  any  legal  liability  on  the  order  because  it  was  not  a  written 
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acceptance.  But  if  the  other  proofs  showed  that  Stabler  and 
McCrea  had  in  fact  agreed  that  the  latter  should  hold  a  fund 
to  meet  the  order,  the  promise  might  become  enforceable.  Since 
it  has  been  held  "  that  a  promise  to  pay  the  debt  of  another  is 
not  within  the  statute  of  frauds  where  the  promisor  has  money 
or  property  of  the  debtor  placed  in  his  hands  for  the  purpose  of 
such  payment,  or  where  in  any  other  way  an  agency  or  trust 
arises  which  involves  a  duty  to  pa^y : "  Howarth  v.  McClure, 
149  Pa.  170.  The  admissibility  of  the  proof  of  the  promise  of 
McCrea  could  only  be  determined  after  the  exhibition  of  the 
other  proofs  proposed  to  be  submitted  under  the  offer.  It  will 
be  understood  that  we  are  here  passing  only  upon  the  offer  of 
proof.  We  cannot  know  what  facts  will  be  exhibited  when 
proof  is  attempted  under  the  offer.  It  may  be  on  the  retrial 
that  the  facts  will  not  warrant  the  application  of  the  principles 
herein  discussed.  All  that  we  hold  is  that  the  terms  of  the 
offer  were  broad  enough  to  open  the  door  to  proof  of  an  agree- 
ment between  Stabler  and  McCrea  under  which  the  latter  is 
alleged  to  hold  a  fund  applicable  to  the  payment  of  the  plain- 
tiff's present  claim. 

The  judgment  is  reversed  and  a  new  venire  awarded. 


Weaver  v.  McDevitt,  Appellant. 

Landlord  and  tenant — Judgment — Confession  of  judgment— Ejectment — 
Lease. 

Where  a  landlord  has  entered  judgment  by  confession  under  a  warrant 
contained  in  a  lease  which  provided  that  in  case  of  default  **  any  attorney 
may  immediately  thereafter,  as  attoi-ney  for  the  said  lessee  at  the  sole 
request  of  the  said  lessor,  sign  an  agreement  for  entering  in  any  compe- 
tent court  an  amicable  action  and  judgment  in  ejectment,"  and  the  record 
fails  to  show  that  any  such  agreement  was  signed  by  any  attorney  for 
the  lessee,  the  judgment  will  be  set  aside. 

Argued  Oct.  28, 1902.  Appeal,  No.  145,  Oct.  T.,  1902,  by  de- 
fendant, from  order  of  C.  P.  No.  2,  Phila.  Co.,  March  T.,  1902, 
No.  4273,  discharging  rule  to  set  aside  judgment  in  case  of 
Alvin  M.  Weaver  v.  Frank  McDevitt.     Before  Rice,  P.  J., 
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Bbaveb,  Oblady,  W.  W.  Pobtbb  and  W.  D.  Pobtbb,  JJ. 
Reversed. 

Amicable  action  in  ejectment. 

Rule  to  open  and  set  aside  a  judgment. 

From  the  record  it  appeared  that  on  May  26, 1902,  plaintiff 
caused  an  amicable  action  in  ejectment  to  be  entered  against 
defendant  for  possession  of  the  premises  in  rear  of  222  Summer 
street.  On  the  same  day  judgment  was  entered  by  confession. 
The  record  failed  to  show  that  any  agfreement  to  confess  judg- 
ment had  been  signed  by  an  attorney  for  the  lessee.  The  lease 
provided  for  the  signing  of  such  an  agreement  by  an  attorney 
for  the  lessee.     The  court  discharged  the  rule. 

Error  oBiigned  was  the  order  of  the  court. 

Henry  J.  Scott^  for  appellant. — The  agreement  placed  upon  rec- 
ord is  void  in  not  being  signed  by  any  attorney  as  attorney  for 
the  defendant,  in  accordance  with  the  provisions  of  the  lease : 
Patterson  v.  Pyle,  1  Mona.  361 ;  Secor  v.  Shippey,  7  Pa.  C.  C. 
Rep.  555  ;  Hand  v.  Suravitz,  10  Pa.  C.  C.  Rep.  302 ;  Hughes  v. 
Moody,  10  Pa.  C.  C.  Rep.  305 ;  Connay  v.  Halstead,  73  Pa.  864 ; 
Lytle  V.  Colts,  27  Pa.  193. 

Louis  DePui  Vail^  for  appellee. 

Opinion  by  W.  D.  Pobtbb,  J.,  December  13, 1902 : 
The  right  of  the  plaintiff  to  enter  a  judgment  by  confession 
was  dependent  upon  the  provisions  of  his  written  lease,  which 
contained  a  covenant  for  forfeiture  on  default  by  the  lessee, 
and  the  warrant  for  entry  of  judgment  was  in  these  words : 
"  and  any  attorney  may  immediately  thereafter,  as  attorney  for 
the  said  lessee,  at  the  sole  request  of  the  said  lessor,  sign  an 
agreement  for  entering  in  any  competent  court,  an  amicable  ac- 
tion and  judgment  in  ejectment  (without  any  stay  of  execution 
or  appeal)  against  the  said  lessee  and  all  persons  claiming  un- 
der said  lessee  for  the  recovery  by  the  said  lessor  of  possession 
of  the  hereby  demised  premises,  without  any  liability  on  the 
part  of  the  said  attorney,  for  which  this  shall  be  a  sufficient 
warrant."     The  plaintiff  filed  a  copy  of  the  lease  and  what 
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purported  to  be  an  agreement  for  an  amicable  action  and  judg- 
ment in  ejectment,  but  this  agreement  was  signed  by  the  at- 
torney for  the  plaintiff,  alone,  and  not  by  any  attorney  for  the 
defendant,  the  lessee.  The  terms  of  the  warrant  made  the  sign- 
ing of  the  agreement  by  an  attorney  for  the  lessee  a  condition 
precedent  to  the  entry  of  the  judgment.  This  appears  upon 
the  face  of  the  record,  which  also  shows  that  the  condition  had 
not  been  performed.  When  the  defendant  moved  to  set  the 
judgment  aside,  the  answer  ought  to  have  been  made  by  satis- 
fying the  court  that  there  really  was  a  confession  of  judgment, 
and  by  having  the  record  amended  according  to  the  fact.  The 
record  now  shows  nothing  to  sustain  the  judgment :  Lytle  v. 
Colts,  27  Pa.  198  ;  Summy  v.  Hiestand,  66  Pa.  300. 
Judgment  reversed  and  record  remitted. 


Brainerd  v.  Davis,  Appellant. 

Affidavit  of  defense— Contract — Sale— Payment  in  goods — Bankruptcy, 
In  an  action  by  a  trustee  in  bankruptcy  to  recover  for  goods  sold  and 
delivered  by  the  bankrupt,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  goods  were  bought  under  a  special  contract,  by  which  they  were 
to  be  paid  for  in  gear  wheels  made  by  defendant  on  orders  for  particular 
kinds  of  wheels  by  the  seller,  and  that  defendant  had  always  been  ready 
and  willing  to  eaiTy  out  the  agreement  in  the  terms  in  which  it  was  made. 

Appeals— Affidavit  of  defense— Itecords— Exceptions, 

An  appeal  from  an  order  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  may  be  taken  without  any  exceptions  filed. 
The  affidavit  of  defense  is  a  part  of  the  record  and  needs  no  exception  to 
bring  it  upon  the  record. 

Argued  Oct.  28, 1902.  Appeal,  No.  158,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1902,  No.  489,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  John  D.  Brainerd,  Trus- 
tee of  the  Estate  of  John  W.  McFadden,  trading  as  Mechanics 
Tool  Company,  v.  Rodney  Davis.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J.    Reversed. 

Assumpsit  for  ^oods  sold  and  delivered. 
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Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
The  material  averments  of  the  affidavit  of  defense  are  set 
forth  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Eniy  R.  Vale^  with  him  Alexander  ^  MagUl^  for  appellant. — 
It  is  elementary  law  that  a  demand  for  performance  according 
to  the  terms  of  the  contract  must  Be  made  by  the  promisee  be- 
fore the  promisor  can  be  put  in  default  on  an  express  contract 
under  the  terms  of  which  payment  is  to  be  made,  not  in  moneys 
but  in  services  or  specific  articles  or  both,  and  no  time  or  place 
of  performance  is  specified.  A  demand  preceding  the  action 
is  unnecessary  only  when  the  time  or  place  of  performance,  or 
both,  are  clearly  specified  in  the  contract :  Phillips  v.  Alle- 
gheny Car  Co.,  82  Pa.  868;  Stewart  v.  Morrow,  1  Grant,  204; 
Barr  v.  Myers,  3  W.  &  S.  295 ;  Roberts  v.  Beatty,  2  P.  &  W. 
63 ;  Church  v.  Feterow,  2  P.  &  W.  301 ;  Brown  v.  Foster,  51 
Pa.  165  ;  Kime  v.  Kime,  41  III.  397  ;  Stewart  v.  Smith,  28  111. 
397  ;  Weil  v.  Tyler,  38  Mo.  545 ;  State  v.  Mooney,  65  Mo. 
494 ;  Rice  v.  Churchill,  2  Denio  (N.  Y.),  145 ;  Wyatt  v.  Bai- 
ley, 1  Morris  (Iowa),  396  ;  Russell  v.  Ormsbee,  10  Vt.  274 ; 
Boody  V.  Rutland,  etc.,  R.  R.  Co.,  24  Vt.  660. 

As  a  corollary  to  the  preceding  proposition  it  has  uniformly 
been  held  that  a  promise  to  pay  in  services  or  specific  articles, 
which  does  not  designate  the  time  or  place  of  performance,  be- 
comes an  obligation  to  pay  in  money,  for  which  an  action  may 
be  maintained,  only  after  there  has  been  a  demand  by  the  prom- 
isee for  the  performance  of  the  services  or  the  delivery  of  the 
articles  and  a  refusal  so  to  do  by  the  promisor;  and  that 
therefore  an  affidavit  of  defense  is  sufficient  in  law  which  de- 
nies a  contract  to  pay  in  money,  avers  a  promise  to  pay  in  serv- 
ices or  specific  articles,  or  both,  and  which  avers  a  continuous 
willingness  to  perform  the  services  or  deliver  the  goods  from 
the  date  of  the  making  of  the  contract  to  the  present :  Gould 
V.  Richardson,  11  Phila.  202 ;  Altiraus  v.  Elliott,  2  Pa.  62 ; 
Hamilton  v.  Calhoun,  2  Watts,  139 ;  Fleming  v.  Potter,  7 
Watts,  380 ;  Lobdell  v.  Hopkins,  5  Cowen,  516 ;  Woods  v. 
Dial,  12  111.  72 ;  BUderback  v.  Burlingame,  27  111.  837;  Schri- 
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nerv.  Peters,  39  111.  App.  309;  Morey  v.  Enke,  5  Minn.  392; 
Vance  v.  Bloomer,  20  Wendell,  196. 

JtUiui  C.  Leviy  with  him  WiUiam  C,  Wilson^  for  appellee. — 
The  affidavit  of  defense  is  no  part  of  the  record,  and  there 
is  no  way  to  make  it  so,  except  by  the  medium  of  a  bill  of  ex- 
ceptions allowed  and  sealed  by  the  court :  Connell  v.  O'Neil, 
164  Pa.  582;  Smith  v.  Times  Publishing  Co.,  178  Pa.  481 ; 
Titusville  Building  &  Loan  Assn.  v.  McCombs,  92  Pa.  364 ; 
Com.  V.  Arnold,  161  Pa.  320 ;  Mehring  v.  Com.  B.  &  L.  Assn., 
17  W.  N.  C.  422. 

The  affidavit  was  sufficient :  Roberts  v.  Beatty,  2  Penrose  & 
Watts,  63. 

Opinion  by  Bbavbb,  J.,  December  13, 1902 : 

The  plaintiff,  the  trustee  in  bankruptcy  of  John  W.  Mc- 
Fadden,  declared  in  assumpsit  upon  a  book  account  for  goods 
and  merchandise  sold  and  delivered. 

Defendant,  in  his  affidavit  of  defense,  distinctly  avers  that 
all  of  said  goods  and  merchandise,  save  items  aggregating 
$68.46,  were  sold  and  delivered  under  a  special  contract,  in 
and  by  the  terms  of  which  the  same  were  to  be  paid  for  by  the 
defendant  ''  in  trade,  that  is,  he  (defendant)  would  make  gear 
wheels  for  said  McFadden,  and  would  cut  any  wheels  for  which 
he  gave  orders  and  would  supply  him,  McFadden,  any  stock 
which  defendant  had  in  hand  that  McFadden  needed  from  time 
to  time ; "  that  McFadden  "  subsequently  directed  the  defend- 
ant to  cut  some  gears  for  him,  which  defendant  did,  and  for 
which  he  has  been  allowed  credit  by  the  plaintiff  in  accordance 
with  said  agreement ; "  that  *'  the  prices  for  the  work  and  ma- 
terials in  which  the  bill  of  goods  purchased  by  defendant  was 
to  be  paid,  it  was  agreed  should  be  the  usual  and  customary 
market  prices  for  such  labor  and  material,"  and  that  defend- 
ant has  "  always  been  ready  and  willing  to  carry  out  said  agree- 
ment in  the  terms  in  which  it  was  made." 

Defendant  could  not  move  in  carrying  out  this  contract,  ex- 
cept at  McFadden's  orders.  Whether  the  gear  wheels  were  to 
be  straight  or  beveled  and,  if  beveled,  at  what  angle,  the  depth 
of  the  cogs  and  the  distance  apart  all  depended  upon  McFadden. 
And  so  of  stock  or  materials  on  hand  ;  defendant  was  to  supply 
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such  as  McFadden  needed.  There  could  be  no  tender,  there- 
fore, on  the  part  of  defendant.  He  could  not  take  the  initiative. 
He  could  supply  only  as  McFadden  ordered  or  needed.  We 
think,  therefore,  the  affidavit  was  good  and  should  have  pre- 
vented the  entry  of  judgment,  except  for  the  amount  admitted 
to  be  due,  viz :  $58.46. 

We  are  asked  to  quash  this  appeal,  because  no  exception 
was  taken  to  the  action  of  the  court  below  in  entering  the 
judgment  and  no  bill  of  exceptions  specially  allowed,  and  the 
ground  upon  which  the  motion  is  based  is  that  the  affidavit  of 
defense  is  not  a  part  of  the  record,  until  made  so  by  an  ex- 
ception allowed  and  sealed  by  the  court.  If  the  assumption 
of  the  appellant  that  the  affidavit  of  defense  is  not  a  part  of 
the  record  is  correct,  his  contention  would  doubtless  be  well 
grounded,  but  it  is  not  correct.  The  affidavit  is  a  part  of  the 
record,  necessarily  so ;  else  how  could  the  court  below  pass  upon 
its  sufficiency?  We  intimated  in  Hutton  v.  McLaughlin,  1 
Pa.  Superior  Ct  642,  that  the  statement  and*  affidavit  of  de- 
fense in  a  case  of  this  kind  constituted  the  record.  "  On  an 
appeal  from  the  action  of  a  court  of  common  pleas  in  granting 
or  refusing  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense nothing  but  the  declaration  and  affidavit  of  defense  can 
be  considered  by  this  court :  Hunter  v.  Reilly,  36  Pa.  509 ; 
Allegheny  City  v.  McCaffrey,  131  Pa.  137;  Lane  v.  Penn 
Glass  Sand  Co.,  172  Pa.  252.'*  In  Danziger  v.  Williams,  91 
Pa.  234,  it  was  even  held  that,  in  an  action  for  a  quarter's 
rent,  the  affidavit  of  defense  filed  in  a  previous  suit  for  other 
rent  under  the  same  lease  was  a  part  of  the  record  in  the  second 
suit,  Mr.  Justice  Paxson,  who  delivered  the  opinion,  saying: 
"  The  record  of  the  first  suit  shows  that  the  only  defense  set 
up  was  that  the  defendant  did  not  lease  or  occupy  the  prem- 
ises, as  claimed  by  the  plaintiff.  It  is  true  there  was  no  plea 
filed,  but  there  was  an  affidavit  of  defense,  in  which  this  single 
ground  of  defense  was  taken.  The  affidavit  is  a  part  of  the 
record  and  is  entitled  to  be  considered  when  we  examine  the 
record  of  the  first  suit  to  ascertain  just  what  was  claimed  and 
denied."  The  Procedure  Act  of  1887,  P.  L.  271,  makes  no 
change  in  this  respect.  We  must,  therefore,  accept  the  affi- 
davit as  a  part  of  the  record  for  the  purposes  of  this  case  as 
the  court  below  did  and  rule  upon  its  sufficiency,  as  that  is  the 
only  question  before  us. 
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We  do  not  think  a  special  bill  of  exceptions  is  necessary.  The 
appeal  brings  the  record  before  us.  The  cases  to  which  the 
appellee  refers  us  have  no  relevancy  whatever  to  the  question. 
The  ground  upon  which  the  court  held,  in  two  of  the  cases  re- 
ferred to,  that,  in  an  appeal  from  a  decree  discharging  the  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense,  a  bill 
of  exceptions  was  necessary,  was  that  the  Act  of  April  18, 
1874,  P.  L.  64,  under  which  a  writ  of  error  in  such  cases  was 
allowed,  required  an  exception.  We  do  not  think  the  motion 
to  quash  is  well  founded  and  it  is,  therefore,  dismissed. 

Judgment  reversed  and  a  procedendo  awarded,  with  leave 
to  the  plaintiff  to  apply  to  the  court  below  for  judgment  for  the 
amount  admitted  to  be  due. 


United  States  Trust  Company  of  Baltimore,  Appellant, 

V.  Beeber. 

Case  stated— Insufficient  for  defect  in  parties— Attachment  execuHonr— 
Mortgage — Insurance  commissioner. 

Where  a  mortgage  has  been  delivered  by  an  insnrance  company  to  the 
insurance  commissioner  under  the  act  of  assembly  of  April  6,  1868,  a 
judgment  cannot  be  entered  on  a  case  stated  between  a  judgment  creditor 
of  the  insurance  company  and  the  receivers  of  the  insurance  company 
against  the  mortgagor  for  interest  due,  if  the  mortgagor  is  not  a  party  to 
the  case  stated. 

Argued  Oct.  24, 1902.  Appeal,  No.  178,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Dec.  T.,  1897,  No.  926, 
on  case  stated  in  suit  of  United  States  Trust  Company  of 
Baltimore  v.  Dimner  Beeber,  Alexander  Simpson,  Jr.,  and 
Meade  Detwiler,  Receivers  of  the  Guarantors'  Finance  Com- 
pany. Before  Rice,  P.  J.,  Beavbb,  Oblady,  W.  W.  Pobteb 
and  W.  D.  Pobteb,  JJ.    Reversed. 

Case  stated  to  determine  to  whom  interest  should  be  paid 
under  a  mortgage. 

The  material  portions  of  the  case  stated  are  as  follows : 

1.  The  Guarantors'  Liability  Indemnity  Company  was  in- 
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corporated  on  April  21,  1892,  for  the  purpose  of  making  insur- 
ance against  loss,  damage  or  liability  arising  from  any  unknown 
or  contingent  event  whatever,  except  the  perils  and  risks 
enumerated  in  paragraphs  1,  2  and  3  of  the  Act  of  May  1, 
1876,  P.  L.  63. 

2.  On  June  14,  1894,  William  J.  Bruehl  executed  a  bond 
and  mortgage  to  the  Guarantors'  Liability  Indemnity  Company 
for  $6,000,  payable  within  five  years  from  date,  with  interest 
thereon  at  the  rate  of  five  per  cent  payable  semiannually,  se- 
cured upon  premises  on  Chester  avenue.  On  November  26, 
1895,  the  said  bond  and  mortgage  was  assigned,  together  with 
other  securities,  by  the  said  Guarantors'  Liability  Indemnity 
Company  and  deposited  with  the  insurance  commissioner  of 
the  commonwealth  of  Pennsylvania,  in  accordance  with  the 
provisions  of  the  Act  of  April  6, 1868,  P.  L.  65. 

By  proper  legislation  the  insurance  commissioner  of  the 
state  of  Pennsylvania  was  substituted  in  lieu  of  the  auditor 
general  as  the  recipient  of  the  deposits  mentioned  in  said  act. 

3.  The  Guarantors'  Finance  Company  was  incorporated  on 
April  3,  1872,  as  the  "Penn  Safe  Deposit,  Finance  &  Insur- 
ance Company,"  with  the  powers  conferred  upon  the  Fidel- 
ity Mutual  Insurance  &  Safe  Deposit  Company,  and  subse- 
quently its  name  was  changed  and  it  accepted  the  provisions 
of  the  Act  of  July  9,  1897,  P.  L.  239,  authorizing  the  incor- 
poration of  companies  for  insurance  of  various  kinds,  and  con- 
ferring upon  companies  already  incorporated,  the  powers  con- 
tained in  the  8d  subdivision  of  section  1  of  said  act,  upon  their 
filing  an  acceptance  of  its  provisions  in  the  office  of  the  insur- 
ance commissioner. 

4.  On  or  about  September  7,  1897,  the  Guarantors'  Finance 
Company  entered  into  an  agreement,  reciting  that  for  and  in 
consideration  of  the  sum  of  $194,964.40,  paid  to  it  by  the  Guar- 
antors' Liability  Indemnity  Company  of  Pennsylvania,  it  agreed 
''to  indemnify  it  and  save  it  harmless  of,  from  and  against 
all  outstanding  and  unexpired  risks,  insurances,  bonds  and  ob- 
ligations of  every  kind  whatsoever,"  and  assumed  all  such  risks 
in  payment  of  all  losses,  damages,  claims,  charges  and  expenses 
which  might  thereafter  arise  by  reason  thereof,  "  it  being  the 
intention  of  the  parties  hereby  to  reinsure  said  risks,  policies 
and  contracts  as  to  future   losses  and*  expenses."     On  the 
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same  day  the  Guarantors'  Finance  Company  of  Philadelphia 
entered  into  another  agreement,  reciting  that  in  consideraiton 
of  the  sum  of  $490,030.44  it  assumed  "  payment  of  all  debts,  de- 
mands, damages,  charges  and  obligations  of  every  kind  and  de- 
scription whatsoever  arising  out  of  the  issuance  of  any  policy  of 
the  said  the  Guarantors'  Liability  Indemnity  Company  of  Penn- 
sylvania, saving  and  excepting  the  unexpired  and  outstanding 
risks  and  insurances  mentioned  and  provided  for  in  another 
contract  between  the  parties  hereto  bearing  even  date  here- 
with," and  on  the  same  day  the  Guarantors'  Liability  Indem- 
nity Company  of  Pennsylvania  made  an  assignment,  reciting 
the  two  agreements  above  mentioned  and  the  fact  that  upon 
the  taking  effect  of  said  agreements  the  Guarantors'  Liability 
Indemnity  Company  retired  from  active  business,  and  was  suc- 
ceeded by  the  Guarantors'  Finance  Company  of  Philadelphia, 
and  reciting  that  the  Guarantore'  Liability  Indemnity  Company 
of  Pennsylvania  *'  does  hereby  as  part  of  the  considerations  in 
said  two  agreements  mentioned  assign,  transfer  and  convey  to 
the  said  the  Guarantors'  Finance  Company  of  Philadelphia,  a 
certain  fund  now  on  deposit  with  the  insurance  commissioner  of 
Pennsylvania,  to  hold  as  its  own  property,  but  so  that  the  said 
fund  may  stand  and  remain  as  long  as  necessary  as  security 
among  other  things  for  the  same  debts  and  obligations  for 
which  it  now  remains  responsible,  as  well  as  for  the  future 
business  of  the  Guarantors'  Finance  Company  of  Philadelphia, 
and  shall  hereafter  stand  in  the  name  of  the  Guarantors'  Fi- 
nance Company  of  Philadelphia,  who  by  said  agreement  be- 
comes the  real  party  to  the  said  obligations  for  which  said  fund 
is  responsible." 

5.  Thereafter  the  Guarantors'  Liability  Indemnity  Company 
transacted  no  business,  and  the  Guarantors'  Finance  Company 
transacted  the  business  formerly  conducted  by  the  Guarantors' 
Liability  Indemnity  Company. 

6.  On  September  7,  1897,  the  Guarantors'  Liability  Indem- 
nity Company  was  actually  insolvent,  and  the  Guarantors'  Fi- 
nance Company  had  neither  assets  nor  liabilities,  other  than 
those  thus  assigned  to  it  and  assuilied  by  it. 

7.  On  February  19,  1898,  the  United  States  Trust  Company 
of  Baltimore  brought  suit  against  the  Guarantors'  Finance 
Company  of  Philadelphia  in  court  of  common  pleas  No.  2, 
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December  term,  1897,  No.  926,  and  on  March  23, 1898,  judg- 
ment for  want  of  an  affidavit  of  defense  was  entered,  and  the 
damages  were  assessed  at  $3,557.53.  The  same  day  a  fi.  fa. 
issued  and  an  attachment  sur  judgment  also  issued,  William 
J.  Bruehl,  the  defendant,  inter  alia,  being  attached  as  gar- 
nishee. 

8.  On  or  about  April  21,  1898,  the  Guarantors'  Finance 
Company  was  duly  dissolved  by  a  decree  of  the  court  of  com- 
mon pleas  of  Dauphin  county,  and  Dimner  Beeber,  Alexander 
Simpson,  Jr.,  and  Meade  Detwiler,  were  appointed  by  said 
court  receivers  of  said  corporation  and  of  the  Guarantors' 
Liability  Indemnity  Company,  into  whose  hands  as  such  re- 
ceivers all  the  assets  of  the  said  corporation  passed. 

9.  Interest  on  the  said  bond  and  mortgage  is  now  due  from 
December  14,  1897,  to  date,  making  in  all  the  sum  of  $1,000, 
to  December  14, 1901,  and  demand  has  been  made  upon  the 
said  mortgagor  by  the  said  receivers  for  the  payment  of  the 
same. 

10.  If  the  court  shall  be  of  opinion  that  the  plaintiff's  attach- 
ment legally  resulted  in  the  plaintiff's  obtaining  a  lien  on  the 
principal  and  interest  of  said  mortgage,  then  judgment  is  to  be 
entered  for  the  plaintiff  for  the  sum  of  $3,110.05,  virith  interest 
from  March  23,  1898. 

11.  If  the  court  shall  be  of  opinion  that  the  attachment  is- 
sued by  plaintiff  secured  a  lien  upon  all  interest  due  at  the  time 
of  the  laying  of  said  attachment  and  thereafter  to  become  due, 
but  not  upon  the  principal  of  the  mortgage,  then  judgment  to 
be  entered  for  the  plaintiff  in  the  sum  of  $1,006.65. 

12.  If  the  court  shaU  be  of  the  opinion  that  no  lien  upon 
either  principal  or  interest  of  said  mortgage  was  acquired  by 
said  attachment,  then  judgment  to  be  entered  for  the  defend- 
ant. 

The  court  entered  judgment  for  defendant  on  case  stated. 

Error  oBngned  was  order  of  the  court. 

JV.  Dubois  Miller^  of  Biddle  ^  Ward^  for  appellant. 

Q-eorge  Wharton  Pepper ^  virith  him  FraneU  Shunk  Broum^  for 
appellees. 
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Opinion  by  William  W.  Pobteb,  J.,  December  13, 1902 : 
The  judgment  was  entered  for  the  defendants  by  the  court 
below.  The  purpose  of  the  case  stated  is  manifestly  to  secure 
a  judicial  answer  to  the  question  whether,  in  the  case  of  a 
mortgage  delivered  by  an  insurance  company  to  the  insurance 
commissioner,  under  the  act  of  assembly  of  April  6,  1868, 
the  interest  accruing  on  the  mortgage  can  be  attached  in  the 
hands  of  the  mortgagor  by  a  judgment  creditor  of  the  insurance 
company.  From  the  case  stated  it  appears  that  the  United 
States  Trust  Company  of  Baltimore  (here  plaintiff)  obtained  a 
judgment  against  the  Guarantors'  Finance  Company  and  issued 
an  attachment  sur  judgment  against  one  Bruehl.  Bruehl  was 
a  mortgagor  whose  mortgage  was  held  by  the  insurance  com- 
pany, but  deposited  with  the  insurance  commissioner.  The 
finance  company  became  insolvent  and  receivers  were  ap- 
pointed. The  same  gentlemen  were  appointed  receivers  of  an 
insurance  company  from  which  the  Guarantors'  Finance  Com- 
pany had  derived  both  its  assets  (including  the  mortgages  here 
involved)  and  its  liabilities.  It  will  be  observed  that  by  the 
attachment  the  mortgagor,  Bruehl,  was  required  as  garnishee, 
to  answer  to  the  plaintiff  company  for  any  moneys  in  his  hands 
belonging  to,  or  due  by  him  to,  the  Guarantors'  Finance  Com- 
pany. Bruehl  as  garnishee  was  the  party  most  interested  in 
ascertaining  to  whom  the  interest  on  his  mortgage  should  be 
paid.  He  was  not  a  party  to  the  case  stated.  The  parties 
thereto  are  the  United  States  Trust  Company,  and  the  receiv- 
ers of  the  Guarantors'  Finance  Company.  The  former  had  al- 
ready secured  a  judgment  against  the  Finance  Company  before 
issuing  the  attachment.  By  the  terms  of  the  case  stated  (and 
from  this  document  alone  authority  is  derived)  the  court  may 
enter  judgment  "  for  the  plaintiff  "  for  the  principal  sum  with 
interest,  or  "  if  the  court  shall  be  of  the  opinion  that  the  attach- 
ment issued  by  plaintiff  secured  a  lien  upon  all  interest  due  at 
the  time  of  the  laying  of  said  attachment  and  thereafter  to  be- 
come due,"  judgment  may  be  entered  for  "  the  plaintiff  "  or  if 
the  court  shall  be  of  opinion  that  no  lien  was  acquired  by  said 
attachment,  then  judgment  may  be  entered  "for  the  defendant." 
Should  we  affirm  the  court  below  and  hold  that  the  attach- 
ment seized  nothing,  the  garnishee  would  not  be  relieved  from 
the  writ  of  attachment  since  he  is  not  a  party  to  the  case  stated. 
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On  the  other  hand,  were  we  to  hold  that  the  attachment  did 
bind  Bruehl  to  the  extent  of  the  accrued  interest,  what  purpose 
is  subserved  by  the  entry  of  a  judgment  thereon  not  against  him 
as  garnishee  (since  he  is  not  party),  but  against  the  receivers 
of  the  original  defendant  company,  against  which  a  judgment 
had  been  obtained  for  the  whole  of  the  debt,  and  which  judg- 
ment was  itself  the  foundation  of  the  writ  of  attachment?  It 
appears  from  this  that  the  concrete  question  involved  affects  the 
rights  of  Bruehl  and  that  the  parties  before  us  cannot  agree  to 
bind  him  by  any  judgment  we  can  enter.  If  the  question,  how- 
ever, be  abstract,  and  the  object  of  the  trust  company  and  the 
receivers  of  the  insurance  company  be  simply  to  draw  from  the 
court  an  expression  of  opinion  on  the  case  as  presented,  no 
complaint  can  be  made  of  the  refusal  on  the  part  of  this  court, 
to  permit  a  judgment  to  be  entered.  We  regard  the  case  stated 
as  insufficient  in  parties  to  warrant  the  entry  of  a  judgement  up- 
on the  question  sought  to  be  raised.  We  therefore  reverse  the 
action  of  the  lower  court,  strike  off  the  case  stated,  and  remit 
the  record  with  a  procedendo. 


Savits,  Appellant^  v.  Speck. 

Husband  and  wife — Judgment  against  husband — ExecuUofi  against  w^t 
— Evidence—Province  of  court  and  jury. 

In  an  action  of  ejectment  by  a  purchaser  at  a  sheriff^s  sale  to  recover 
property  standing  in  the  name  of  a  wife,  but  sold  as  the  property  of  the 
husband,  a  verdict  and  judgment  for  the  wife  will  be  sustained  where  the 
evidence  tends  to  show  that  the  husband  had  originally  bought  the  prop- 
erty under  aiticles,  but  had  dii*ected  conveyance  to  be  made  to  his  wife ; 
that  the  whole  of  the  purchase  money  had  been  paid  by  the  wife  out  of 
moneys  made  by  her  in  a  business  carried  on  independently  of  her  hus- 
band ;  that  the  cause  of  action  under  which  judgment  was  entered  against 
the  husband  accrued  seven  years  after  the  conveyance  to  the  wife ;  that 
there  was  nothing  to  show  that  the  husband  had  at  the  time  of  such  con- 
veyance embarked  in  any  hazardoa?  business,  or  that  the  conveyance  had 
been  executed  for  the  purpose  of  defrauding  future  creditors. 

Argued  Oct.  27,  1902.  Appeal,  No.  77,  Oct.  T.,  1902,  by 
plaintiff,  from  judgment  of  C.  P.  Huntingdon  Co.,  May  T., 
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1900,  No.  38,  on  verdict  for  defendant  in  case  of  Wilson 
Savits  V.  William  Speck  and  Mary  E.  Speck.  Befoi'e  Beaveb, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

Ejectment  for  land  in  Coalmont  borough. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 

Verdict  and  judgment  for  defendant.  ^  Plaintiff  appealed. 

Error  assigned  was  in  submitting  the  case  to  the  jury. 

L.  ff.  Beers^  for  appellant. 

TT.  M.  Henderson^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  December  13,  1902: 
Abraham  Brode,  on  February  23,  1889,  entered  into  an  ex- 
ecutory agreement  for  the  sale  of  the  lot  in  question  to  Wil- 
liam Speck,  who,  on  the  same  day,  paid  $5.00  of  the  purchase 
money.  The  purchase  price  of  the  lot,  by  the  agreement,  was 
♦200,  of  which  amount  $50.00  was  to  be  paid  on  April  1, 
1889,  and  the  balance  in  semiannual  instalments  of  $25.00  each. 
Possession  was  to  be  given,  under  this  agreement,  on  April  1, 
1889.  Prior  to  April  1, 1889,  when  the  first  instalment  of  pur- 
chase money  became  due,  William  Speck  directed  Brode  to  con- 
vey the  lot  to  Mary  Speck,  his  wife,  and  Brode,  on  March  29, 
1889,  executed  and  delivered  to  Mary  Speck  a  deed  for  the 
premises  and  she  entered  into  possession.  William  Savits,  the 
appellant,  on  May  6,  1898,  recovered  against  William  Speck  a 
judgment  for  the  sum  of  $5.00  with  costs,  in  an  action  of  tres- 
pass, which  had  been  commenced  on  February  8, 1897,  in  which 
the  statement  alleged  a. cause  of  action  which  arose  on  Novem- 
ber 26,  1896.  The  appellant  proceeding  under  this  judgment 
caused  the  lot  in  question  to  be  sold  by  the  sheriff  as  the  prop- 
erty of  William  Speck,  and  at  that  sale  became  the  purchaser. 
The  plaintiff,  alleging  title  under  the  sheriff's  sale,  then  brought 
this  action  of  ejectment. 

The  case  was  tried  upon  the  correct  theory  by  the  learned 

judge  of  the  court  below.     It  was  within  the  power  of  Brode 

and  Speck  to  cancel  or  modify  the  written  executory  article  of 

agreement,  and  to  cany  it  into  effect  by  the  execution  and 

Vol.  XXI— 39 
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delivery  of  a  deed  for  the  property  to  the  wife  of  the  latter. 
When,  by  the  arrangement  among  the  parties,  the  agreement 
was  executed  by  the  delivery  of  the  deed  to  the  wife  of  Speck, 
the  whole  title,  legal  and  equitable,  became  vested  in  her,  as 
between  the  parties  to  the  transaction :  Boyce  v.  McCullochj 
3  W.  &  S.  429 ;  Dayton  v.  Newman,  19  Pa.  194.  The  plain- 
tiff could  not  recover  upon  the  theory  that  as  between  Speck 
and  his  wife,  the  title  was  in  the  former.  The  only  ground 
upon  which  a  recovery  could  be  had  was  that  the  conveyance 
of  the  lot  to  Mary  Speck  was  a  fraud  upon  the  creditors  of  her 
husband  and  as  to  them  void. 

If  the  transaction,  which  resulted  in  the  vesting  of  the  title 
in  Marj^  Speck,  was  in  effect  a  voluntary  conveyance  from  her 
husband,  it  was  incumbent  upon  the  plaintiff,  in  order  to  estab- 
lish his  right  to  challenge  her  title,  to  show  that  the  conveyance 
was  a  fraud  against  himself,  and  not  merely  against  other  cred- 
itors who  had  claims  against  the  husband  at  the  time  of  the 
execution  of  the  deed  or  payment  of  the  purchase  money :  Har- 
lan V.  Maglaughlin,  90  Pa.  293 ;  Kimble  v.  Smith,  95  Pa.  69. 
There  was  no  evidence  that  Speck  had  embarked  in  any  haz- 
ardous business,  and  nothing  whatever  to  indicate  that  the  con- 
veyance had  been  executed  for  the  purpose  of  defrauding  future 
creditors,  or  that  he  had  about  that  time,  or  within  a  reasonable 
period  thereafter,  contracted  any  new  debts.  The  judgment, 
upon  which  the  plaintiff  had  caused  the  sale  of  the  property  as 
that  of  Speck,  was  founded  upon  a  cause  of  action  which  did 
not  arise  until  over  seven  years  after  Mary  Speck  had  acquired 
title  to  this  property.  The  injury  complained  of  in  that  action 
was  a  wilful  trespass  of  Speck  upon  the  property  of  Savits,  and 
there  was  no  evidence  from  which  a  jury  ought  to  have  been 
permitted  to  find  that  Speck  had  had  that  act  of  trespass  in 
contemplation  for  over  seven  years.  If,  therefore,  the  plaintiff 
had  any  standing  to  call  in  question  the  title  of  Mary  Speck,  it 
must  have  been  upon  the  ground  of  some  claim  against  her 
husband  other  than  that  which  was  represented  by  this  judg- 
ment. The  plaintiff  produced  evidence  tending  to  show  that 
William  Speck  had  been  indebted  to  him  at  the  time  the  title  to 
the  property  became  vested  in  the  wife.  The  evidence  was  flatly 
contradicted  by  the  witnesses  for  the  defendant.  The  court 
instructed  the  jury  that  if  such  indebtedness  existed,  the  plain- 
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tiff  was  in  a  position  to  challenge  the  title  of  the  wife,  and  it 
was  encumbent  upon  her  to  prove  by  clear  and  satisfactory  evi- 
dence that  she  had  paid  for  the  lot  with  money  derived  from 
sources  entirely  independent  of  her  husband.  The  existence  of 
an  indebtedness  upon  the  pai*t  of  Speck  to  Savits,  at  the  time 
of  the  conveyance,  was  fairly  left  to  the  jury. 

The  character  and  measure  of  proof  to  sustain  the  title  of 
the  wife,  in  case  the  jury  found  that  her  husband  had  been  in- 
debted to  Savits,  was  explained  by  the  court  to  the  jury  in 
terms  of  which  the  plaintiff  certainly  had  no  right  to  complain. 
It  was  necessary  for  her  to  show  aflSrmatively  that  she  did  not 
derive  title  from  her  husband,  but  by  an  honest  purchase  from 
her  own  separate  means,  or  in  such  other  legal  manner  as  would 
give  her  a  good  title  against  the  pursuing  creditor.  The  proof 
must  clearly  define  the  sources  from  which  she  derived  the 
money  paid  for  the  property,  and  satisfactorily  establish  that 
those  sources  were  independent  of  the  husband.  When  the 
evidence  offered  in  support  of  the  wife's  title,  if  true,  does  not 
distinctly  establish  the  property  to  be  that  of  the  wife,  derived 
from  sources  independent  of  her  husband,  it  may  be  the  duty 
of  the  court  to  so  declare :  Duncan  v.  Sherman,  121  Pa.  520. 
When  the  wife  in  support  of  her  title  produces  evidence  which 
clearly  and  satisfactorily  indicates  the  sources  from  which  her 
property  has  come,  the  mere  fact  that  that  evidence  is  contra- 
dicted is  not  necessarily  fatal  to  her  right,  the  question  is  then 
one  for  the  jury  to  decide  upon  the  preponderance  of  the  evi- 
dence :  Spering  v.  Laughlin,  113  Pa.  209.  Mary  Speck  pro- 
duced evidence,  which,  if  believed,  clearly  established  that  all 
the  money  which  was  paid  to  Erode  for  this  property,  including 
the  $5.00  which  had  been  paid  at  the  execution  of  the  agree- 
ment, was  paid  by  her,  and  satisfactorily  designated  the  sources, 
outside  of  her  husband,  from  which  that  money  came.  It  is 
true  that  at  the  time  the  conveyance  to  her  was  executed,  she 
became  indebted  to  Erode  for  the  deferred  payments  of  the  pur- 
chase money.  She  bought  property  on  credit.  She  paid  off 
her  debt,  if  the  testimony  is  to  be  believed,  out  of  moneys  made 
by  her  in  a  business  carried  on  independently  of  her  husband. 
The  contention  of  the  appellant  that  this  purchase  upon  credit 
was  fatal  to  her  title  in  the  absence  of  proof  that  she  was  then 
possessed  of  a  separate  estate,  would  not  have  been  without 
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force  prior  to  the  act  of  1887,  but  that  such  is  not  the  case  un- 
der that  statute  has  been  expressly  decided :  Campe  v.  Home, 
158  Pa.  508.  This  case  was  for  the  jury  and  the  judgment  is 
a£Brmed. 


Ruber's  Assigned  Estate. 

Assignment  for  creditors — Judgment — Notice — Tnist  and  trustees. 
An  assignee  for  the  benefit  of  creditors  cannot  sell  the  real  estate  as- 
signed to  him  to  the  assignor  himself,  and  accept  as  purchase  money  a 
judgment  confessed  by  the  assignor  to  a  third  person  to  secure  a  trust 
fund,  where  it  appears  that  the  attorney  for  the  assignee  and  the  person 
to  whom  the  judgment  had  been  confessed  in  trust,  all  had  knowledge 
that  the  judgment  had  been  given  to  secure  trust  money.  In  such  a  case 
evidence  that  the  judgment  had  been  confessed  to  protect  trust  funds  is 
not  a  collateral  attack  on  the  judgment  itself. 

Argued  Nov.  10,  1902.  Appeal,  No.  16,  Oct.  T.,  1902,  by 
Jacob  H.  Heidlebach,  from  order  of  C.  P.  Lancaster  Co.,  Trust 
Book,  No.  16,  page  351,  dismissing  exceptions  to  auditor's  re- 
port in  Assigned  Estate  of  J.  Milton  Huber  and  Wife.  Before 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J. 
Affirmed. 

Exceptions  to  report  of  Owen  Bricker,  Esq.,  auditor. 

On  the  exceptions,  Landis,  J.,  filed  the  following  opinion : 
The  only  real  question  which  requires  investigation  in  this 
case  is  that  which  is  raised  by  the  first  four  exceptions  to  the 
report  of  the  auditor,  and  it  relates  to  the  surcharge  made 
against  the  accountant  of  $1,146.90.  The  auditor  has  found 
that  a  certain  judgment  for  $1,050,  and  which,  with  interest, 
now  amounts  to  the  surcharge  above  mentioned,  was  confessed 
by  J.  Milton  Huber  to  C.  Reese  Eaby,  in  trust,  for  the  protec- 
tion of  certain  trust  funds  held  by  the  said  Huber  as  the  com- 
mittee of  Annie  Kneisley.  If  that  be  so,  then  we  ai'e  of  opinion 
that,  under  the  facts  in  this  case,  he  has  arrived  at  the  correct 
results. 

The  judgment  was  entered  in  this  court  on  June  3,  1896,  to 
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April  term,  1896,  No.  571.  The  assignor  testified  that  he 
went  to  Mr.  Eaby,  as  his  counsel,  and  told  him  that  he  had 
some  trust  money  of  Annie  Kniesley  and  that  he  wanted  to 
protect  that  trust;,  that  he  also  spoke  to  him  about  Mary 
Hastings,  and  that  he  then  gave  Mary  Hastings  a  judgment 
for  $2,000,  and  executed  the  judgment,  which  is  the  subject  of 
this  controversy,  to  protect  the  Kneisley  trust.  He  says  that 
he  did  not,  at  that  time,  know  just  exactly  how  much  was  due 
of  these  trust  funds,  and  whatever  balance  remained  over,  if 
any,  was  to  be  held  by  Mr.  Eaby  in  trust  for  his  use.  When 
Mr.  Eaby  was  first  examined,  his  testimony  was,  that  this  judg- 
ment was  for  the  protection  of  the  money  due  to  Mary  -Hast- 
ings ;  but,  subsequently,  he  supplemented  it  by  saying  that  he 
was  incorrect  in  making  this  statement,  and  that  the  judgment 
bond  to  him  as  trustee  was  given  to  protect,  not  the  Hastings 
money,  but  that  of  the  Kniesley  trust  estate,  Mary  Hastings 
being  protected  by  another  judgment  given  at  the  same  time 
for  $2,000  to  her.  The  assets  of  the  estate  consisted  chiefly  of 
real  estate.  The  assignee  exposed  it  to  public  sale,  and  sold  off 
it  a  tract  of  about  eighteen  acres  to  J.  Milton  Huber,  the  as- 
signor, for  the  sum  of  about  $4,050,  he  buying  for  himself  and 
in  his  own  name.  The  question  then  arose  as  to  how  Huber 
was  to  pay  for  this  land,  and  A.  C.  Reinoehl,  Esq.,  who  was  the 
attorney  of  the  assignee,  having  demanded  security  for  the  pur- 
chase money,  was  told  that  Huber  had  arranged  to  get  $3,000 
in  the  following  spring  from  Mary  Hastings  on  a  first  mort- 
gfage,  and  Rienoehl  agreed  that,  so  far  as  this  money  was  con- 
cerned, it  was  satisfactory,  but  he  wanted  security,  in  some 
shape,  for  the  balance.  He  then  suggested  that  this  disputed 
judgment  be  transferred  to  Jacob  Heidlebach,  assignee,  as 
collateral  security.  On  October  13,  1897,  Eaby,  as  trustee, 
transferred  the  judgment  to  "Jacob  Heidlebach,  assignee  of  J. 
Milton  Huber,  as  collateral  security,  for  the  payment  of  the 
purchase  money  of  eighteen  acres  of  land,  in  West  Lampeter 
township,  sold  by  J.  Heidlebach,  assignee,  to  J.  Milton  Huber, 
September  24,  1897."  That  Reinoehl  had  some  knowledge  as 
to  how  this  judgment  was  held  by  Eaby  is  shown  by  his  exami- 
nation of  Eaby  at  one  of  the  meetings  of  this  audit.  Among 
other  questions,  he  put  the  following :  "  Now,  Mr.  Eaby,  at  the 
time  when  we  were  arranging  to  secure  the  $1,000  balance  by 
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J.  Milton  Huber  of  the  eighteen-acre  tract,  was  anything  said 
by  you  or  Milton  Huber  in  regard  to  my  inquiries  as  to  its 
validity,  that  it  was  held  in  trust  by  you  for  Milton  Huber;  at 
the  time  when  you  spoke  to  me  about  securing  the  91,000  bal- 
ance of  purchase  money  on  the  eighteen-acre  tract,  do  you 
recollect  your  statement  being  made  by  you  or  Milton  Huber 
to  satisfy  me  about  the  judgment  being  good,  that  you  held  it 
in  trust  for  him,  first,  to  secure  him  against  any  trust  moneys 
that  he  might  have  in  liis  hands,  and,  after  that,  you  were  to 
hold  it  as  a  trust  fund  for  his  personal  use,  to  be  reserved  in 
case  he  would  be  compelled  to  make  an  assignment?"  To 
which  Mr.  Eaby  responded :  "  Yes,  sir,  unquestionably ;  I  don't 
understand  that  question  about  being  reserved  for  his  personal 
use.  At  that  time,  it  was  to  be  held  by  me  in  trust  for  the 
payment  of  any  trust  moneys  that  were  due  by  J.  Milton 
Huber."  Another  question  was:  *'Now,  then,  further,  Mr. 
Eaby,  whether  it  wasn't  stated  between  you  and  me  that  it  was 
given  expressly  with  the  understanding  that,  in  case  of  an  as- 
signment, which  he  was  afraid  of,  you  were  to  keep  that  fund 
in  your  hands  for  his  use  ?  "  To  which  Mr.  Eaby  responded : 
"  That  was  the  very  object,  for  his  use,  if  not  needed  for  trust 
creditors,  and  under  no  consideration  was  it  to  pass."  The  only 
evidence,  outside  of  this,  presented  in  the  case,  was  that  of 
Jacob  Heidlebach  and  John  Harmon,  who  testified  that  Huber, 
at  sometime,  had  told  them  that  he  had  $1,200  with  C.  Reese 
Eaby,  which  he  wanted  to  transfer  over  to  Heidlebach  to  put 
in  this  tract  of  land  for  his  wife.  There  was  no  evidence  that 
Huber  ever  owed  his  wife  anything,  nor  was  it  shown  that,  at 
the  time  the  judgment  was  transferred,  any  inquiries  were  made 
as  to  the  ownerahip  of  the  judgment  by  Heidlebach  or  any 
one  for  him.  Under  this  practically  undisputed  testimony,  the 
auditor  concluded  that  it  was  clear  that  the  judgment  had  been 
confessed  for  the  protection  of  the  trust  estate  of  Annie  Kneis- 
ley,  and  that,  as  Reinoehl,  who  was  Heidlebach's  attorney,  had 
knowledge  that  the  judgment  was  given  to  secure  trust  monejrs, 
Heidlebach,  himself,  was  affected  by  this  knowledge  of  his  at- 
torney, and  he  could  not  hold  as  collateral  the  judgment  against 
the  parties  for  whose  benefit  it  had  been  actually  confessed. 

The  impression  seemingly  upon  the  mind  of  counsel  for  the 
exceptant  is,  that  an  attempt  is  here  being  made  to  attack  the 
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validity  of  the  judgnient  in  a  collateral  proceeding  before 
the  auditor.  It  need  hardly  be  stated  that  no  such  question 
here  arises.  Everyone  must  admit,  under  the  well  settled 
rules  of  law,  that  an  auditor  cannot  inquire  into  the  validity  of 
a  judgment  regular  upon  its  face  (Dyott's  Estate,  2  W.  &  S. 
657 ;  Appeal  of  the  Second  National  Bank  of  Titusville,  85 
Pa.  528),  unless  it  has  been  fraudulently  given  by  collusion  be- 
tween the  debtor  and  the  plaintiff  in  such  judgment,  for  the 
purpose  of  hindering  and  delaying  creditors,  when  it  may  be 
attacked  collaterally  hy  the  creditors  intended  to  be  defrauded 
(Dougherty's  Estate,  9  W.  &  S.  189 ;  Meckley's  Appeal,  102  Pa. 
536 ;  Harbaugh  v.  Butner,  148  Pa.  273  ;  Baird  v.  Ford,  152  Pa. 
641  ;Page  v.  Williamsport  Suspender  Company,  191  Pa.  511)  ; 
and  we  may  go  further,  also,  in  his  contention,  and  admit  that 
the  bona  fide  assignee,  for  valuable  consideration  of  a  judgment 
confessed  to  indemnify  the  plaintiff,  while  taking  it  subject  to 
all  the  defenses  of  the  obligor  against  the  obligee,  does  not 
take  it  subject  to  the  secret  equities  of  third  persons :  Davis  v. 
Barr,  9  S.  &  R.  137 ;  Appeal  of  Mifflin  County  National  Bank, 
98  Pa.  150 ;  Barker's  Estate,  1  Lane.  Law  Review,  313.  But 
it  is  equally  well  settled  that  an  auditor  may  receive  testimony 
to  show  that,  since  its  rendition,  the  judgment  has  been  paid, 
or  otherwise  satisfied  (Borland's  Appeal,  66  Pa.  470),  and  he 
may  even,  at  the  instance  of  general  creditors,  receive  evidence 
to  show  that  a  judgment  given  for  one  purpose  has  been  fraud- 
ulently used  by  the  plaintiff  for  another  and  different  purpose : 
Stark's  Appeal,  128  Pa.  545.  If,  then,  the  judgment  was  given 
for  Huber's  own  benefit,  it  would  be  fraudulent  and  absolutely 
void  ;  for,  in  such  case,  it  would  be  an  attempt  on  the  part  of 
the  debtor  to  obtain  a  personal  advantage  to  himself  at  the  ex- 
pense of  his  creditors,  by  conspiring  with  plaintiff  to  protect 
him  against  them.  No  debtor  can  thus  preserve  a  secret  lien 
for  his  own  benefit ;  and,  if  the  judgment  was  absolutely  void 
in  its  incipiency,  a  transfer  by  the  plaintiff,  who  was  cognizant 
of  the  fraud,  could  surely  not  restore  it  to  life.  If,  on  the  other 
hand,  it,  by  any  construction,  could  be  considered  as  a  trust  for 
Huber's  wife,  it  would  be  equally  inefficacious.  The  law  does 
not  presume  the  existence  of  a  separate  estate  in  the  wife 
(Eavenson  v.  Pownall,  182  Pa.  587),  and  a  wife,  in  a  contest 
with  creditors  whose  debts  existed  when  the  judgment  was 
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confessed,  must  establish  that  it  was  given  to  her  bona  fide  to 
secure  a  debt  due  to  her  from  her  husband  for  money  of  her 
separate  estate  (Wilson  v.  Silkman,  97  Pa.  509)  ;  and,  in  the  ab- 
sence of  such  proof,  the  judgment  must  be  deemed  fraudulent 
as  to  such  creditors :  Billington  v.  Sweeting,  172  Pa.  161. 
Even  a  judgment  confessed  to  a  wife  by  one  who  is  neither  in- 
debted nor  about  to  engage  in  a  hazardous  business,  is  fraudu- 
lent as  to  creditors,  if  confessed  for  the  purpose  of  protecting 
the  wife  in  case  her  husband  should  afterwards  become  embar- 
rassed :  Shank  v.  Simpson,  114  Pa.  208.  As,  therefore,  there 
is  no  evidence  here  presented  to  show  any  estate  in  the  wife,  or 
any  indebtedness  due  to  her,  if  such  a  trust  was  created,  it  was 
fraudulent  and  void,  and  the  rights  of  the  assignee  could  not, 
by  virtue  of  a  transfer,  rise  higher  than  hers. 

If,  then,  the  judgment  was  not  confessed  to  C.  Reese  Eaby  in 
trust  for  either  J.  Milton  Huber  or  his  wife,  and,  if,  as  we  have 
just  said,  it  would  be  absolutely  void,  even  if  so  confessed,  if 
any  validity  remains  in  it,  it  would  be  by  virtue  of  it  being  a 
trust  for  the  protection  of  the  Kneisley  estate.  Mr.  Eaby  could 
not  be  considered  in  the  light  of  an  active  trustee.  It  was 
purely  a  dry  tnist,  and,  therefore,  he  had  no  right  to  divert  the 
judgment  from  its  original  purposes  for  the  benefit  of  the  de- 
fendant in  the  judgment.  If  Heidlebach  had  any  title,  it  must 
have  been  through  Eaby  as  trustee  of  the  Kneisley  estate,  and 
the  transfer  of  the  funds  of  that  estate  to  him  as  collateral  for 
purchase  money  due  to  him  as  assignee  by  Huber,  the  defendant 
in  the  judgment  and  his  assignor,  could,  under  no  circumstances, 
be  maintained.  In  order  that  we  may  keep  before  us  a  perfect 
understanding  of  the  situation,  we  must  never  lose  sight  of  the 
fact  that  he  who  is  the  exceptant  in  this  case  and  the  claimant 
of  the  judgment  is  the  assignee  of  the  assigned  estate  who  sold 
the  land  to  the  debtor,  and  whose  attorney,  at  the  time  the 
judgment  was  transferred,  had  information  not  only  from  the 
record  that  Eaby  was  a  trustee,  but  had  also  positive  informa- 
tion that  it  was  held  to  secure  trust  moneys  for  which  J.  Milton 
Huber  was  liable.  The  knowledge  of  his  attorney  was  his 
knowledge.  The  assignee  had  no  right  to  ask  for,  nor  had  Eaby 
any  right  to  give,  the  judgment,  with  the  knowledge  of  these 
facts.  Nor  could  Heidlebach,  the  assignee,  hold  the  judgment 
against  the  creditors,  even  though  the  claim  of  the  Kneisley 
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estate  could  not  be  made  out.  An  assignee  of  a  bond,  with 
notice  of  the  illegality  of  the  contract  which  forms  the  consider- 
ation, will  not  be  protected  by  even  a  declaration  of  no  set-ofif : 
Duquesne  Bank's  Appeal,  74  Pa.  426 ;  Griffiths  v.  Sears,  112 
Pa.  523. 

Under  these  circumstances,  we  do  not  see  how  the  auditor 
could  have  made  any  other  distribution  than  the  one  he  did. 
We  are  perfectly  satisfied  with  the  result,  except,  we  think  that, 
in  the  calculation,  a  small  error  of  $10  was  made,  which,  if  we 
are  right,  should  hereafter  be  corrected.  We,  therefore,  over- 
rule the  exceptions  to  the  auditor's  report  and  absolutely  con- 
firm the  same. 

Exceptions  overruled. 

Error  assigned  was  the  order  of  the  court. 
B.  F.  DaviSy  for  appellant. 

TT.  XJ.  Hensel^  for  appellee. 

Per  Curiam,  December  13, 1902 : 

The  various  questions  involved  in  this  appeal  were  carefully 
passed  upon  by  the  court  below  in  a  well  considered  opinion, 
dismissing  the  exceptions  to  the  report  of  the  auditor  making 
distribution  of  the  balance  in  the  hands  of  the  assignee.  The 
questions  involved  are  all  fully  discussed  and  the  authorities, 
upon  which  the  seveml  conclusions  rest,  are  cited.  We  can 
add  nothing,  by  further  discussion,  which  would  make  more 
clear  the  grounds  upon  which  the  conclusions  of  the  court  below 
rest.  We  are  all  of  the  opinion  that  the  judgment  should  be 
affirmed. 

The  ninth  assignment  of  error  here  relates  to  the  admission 
of  the  evidence  of  C.  Reese  Eby,  Esq.,  by  the  auditor.  It 
does  not  seem  to  have  been  raised  in  the  court  below  but  the 
grounds  upon  which  it  was  received  are  fully  vindicated  in  the 
opinion  of  the  court  below  as  to  the  contention  of  the  appellant 
that  the  assignment  by  Eby  to  Heidlebach  could  not  be  collat- 
erally attacked. 

The  assignments  of  error  are  all  overruled  and  the  decree  af- 
firmed. 
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Silley  V.  Burt,  Appellant. 

Justice  of  the  peace  —  Defective  service — Waiver — Appeal — Acts  of 
March  20,  1810,  6  Sm,  L.  161.  and  July  9,  1901,  P.  L,  614. 

Where  the  defendant  in  a  judgment,  entered  before  a  justice  of  the  peace, 
has  taken  an  appeal,  entered  an  appearance  and  a  plea,  and  proceeded  to 
trial  upon  the  merits,  he  will  be  presumed  to  have  waived  any  irregularity 
as  to  service. 

Argued  Nov.  10, 1902.  Appeal,  No.  180,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  Dec.  T.,  1901, 
No.  13,  on  verdict  for  plaintiff  in  case  of  Herbert  Silley  v.  Ar- 
thur Burt.  Before  Beaver,  Orlady,  W.  W,  Pobtee  and 
W.  D.  Porter,  JJ.    Affirmed. 

Appeal  from  justice  of  the  peace. 

From  the  I'ecord  it  appeared  that  the  plaintiff  had  recovered 
a  judgment  before  a  justice  of  the  peace  for  wrages.  Defend- 
ant took  an  appeal,  entered  an  appearance,  filed  a  plea  and 
went  to  trial  on  the  merits.  No  objection  seems  to  have  been 
made  at  the  trial  to  want  of  proper  service. 

The  constable's  return  of  service  was  as  follows :  "  Summons 
returned  indorsed.  November  9, 1901,  served  on  defendant  by 
leaving  a  true  copy  of  the  original  summons  at  his  dwelling 
house  with  an  adult  member  of  his  family." 

Verdict  and  judgment  for  plaintiff  for  $124.54.  Defendant 
appealed. 

Error  assigned  was  as  follows : 

"  The  alderman,  never  having  had  jurisdiction  of  the  defend- 
ant in  this  case  by  reason  of  a  bad  process,  which  was  not  cured 
by  appeal,  and  the  judgment  before  the  alderman  being  by  de- 
fault, it  was  error  in  the  court  to  entertain  the  action." 

H,  Frank  Eshlemany  with  him  James  Walker^  for  appellant. — 
The  want  of  jurisdiction  may  be  shown  as  error  in  the  Supreme 
Court,  after  the  trial  of  an  appeal  in  the  court  of  common  pleas, 
where  the  question  of  jurisdiction  was  not  raised:  Hill  v. 
Tionesta  Twp.,  129  Pa.  625 ;  Bergman  v.  Roberts,  61  Pa.  497 ; 
Collins  v.  Collins,  37  Pa.  387- 
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There  was  no  jurisdiction  in  the  alderman  here,  because  serv- 
ice was  in  violation  of  the  Act  of  July  9,  1901,  P.  L.  614, 
which  provides  that  seiTice  shall  be  by  "  handing  "  a  true  and 
*'  attested  "  copy  to  the  defendant.  The  last  clause  of  this  act 
declares  the  act  shall  be  an  "exclusive  system  of  service." 
The  old  act  of  1810  did  allow  service  by  "  leaving  "  a  true  copy 
with  an  adult  member  of  the  family,  but  now  it  must  be  by 
handing  and  be  an  attested  copy.  Where  the  judgment  is  by 
default,  the  exact  method,  pointed  out  by  the  act,  must  be 
pursued :  Lacock  v.  White,  19  Pa.  495. 

B.  F.  Davh^  for  appellee. — An  appearance  •  and  defense 
upon  the  merits  is  a  waiver  of  any  irregularity  in  the  summons : 
Myers  v.  Stauffer,  22  W.  N.  C.  412;  Fennell  v.  Guffey,  166 
Pa.  38 ;  Putney  v.  Collins,  3  Grant,  72. 

Pee  Curiam,  December  13,  1902 : 

The  only  question  raised  by  this  appeal  is  the  alleged  want 
of  jurisdiction  on  the  part  of  the  justice  of  the  peace  to  hear 
the  case,  arising  from  the  fact  tliat  the  summons  was  not  properly 
served. 

The  16th  section  of  the  Act  of  July  9,  1901,  P.  L.  614, 
requires  that  '*  writs  issued  by  any  magistrate,  justice  of  the 
peace  or  alderman  shall  be  served  in  the  county  wherein  they 
are  issued  by  the  constable  or  other  officer  therein  to  whom  given 
for  service  in  the  same  manner  and  with  like  effect  as  similar 
writs  are  served  by  the  sheriff,  when  directed  to  him  by  the 
proper  court,"  etc.  The  1st  section  provides  "that  the  writ 
of  summons,  etc.,  may  be  served  by  the  sheriff  of  the  county 
wherein  it  is  issued,  upon  an  individual  defendant  or  garnishee, 
in  any  one  of  the  following  methods :  (6)  By  handing  a  true 
and  attested  copy  thereof  to  an  adult  member  of  his  family  at 
his  dwelling  house." 

The  summons  in  this  case  was  returned  as  indorsed:  *' Served 
on  defendant  by  leaving  a  true  copy  of  the  original  summons 
at  his  dwelling  house,  with  an  adult  member  of  his  family."  It 
is,  of  course,  well  for  a  public  officer  serving  a  summons  to  make 
his  return  correspond  precisely  with  the  requirements  of  the 
act  of  assembly.  Whether  or  not  this  summons  was  properly 
served  need  not  now  be  definitely  determined.     It  may  be  said, 
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however,  that  it  is  difficult  to  see  how  the  officer  could  have 
left  the  copy  with  an  adult  member  of  the  family,  without 
handing  it  to  him  or  her.  We  think,  however,  without  pur- 
suing this  subject,  the  appellant  has  waived  any  irregularity,  if 
it  existed,  in  the  officer's  return  of  service  of  the  summons, 

1.  In  taking  an  appeal.  "Section  4  of  the  Act  of  March  20, 
1810,  5  Sm.  L.  161,  provides  that  on  appeal  from  a  justice's 
judgment,  the  case  shall  be  decided  on  its  facts  and  merits  only 
and  no  deficiency  of  form  or  substance  in  the  record  or  proceed- 
ings returned,  nor  any  mistake  in  the  form  or  name  of  the  action 
shall  prejudice  either  party."  10  P.  &  L.  Dig.  of  Dec.  17,553. 
See  also  Swain  v.  Brad}',  19  Pa.  Superior  Ct.  459.  The  al- 
leged irregularity  appearing  upon  the  face  of  the  record,  the 
appellant's  remedy  was  by  certiorari.  He  waived  the  irregu- 
lai'ity  by  the  appeal. 

2.  After  the  appeal  was  entered,  he  entered  an  appearance 
and  a  plea  and  proceeded  to  trial  upon  the  merits.  This  was 
also  a  waiver  of  the  irregularity  complained  of  and  by  it  he  is 
bound. 

Judgment  affirmed. 


West  Donegal  Township  Road.^ 

Road  law — Certiorari — Recordr— Evidence — Questions  of  fact, 
A  certiorari  in  road  proceedings  does  not  bring  up  the  evidence,  and, 
therefore,  the  appellate  court  has  no  power  to  review  the  questions  of 
fact  passed  upon  by  the  court  below  on  depositions  submitted  to  the 
court. 

Road  law— Vacation  of  road— Record— Discretion  of  court. 

Where  a  petition  for  the  vacation  of  a  road  sets  forth  in  general  terms 
that  the  road  **  has  become  useless,  inconvenient  and  burdensome,"  and 
the  report  of  the  viewers  sets  forth  the  fact  that  the  road  crosses  a  new 
line  of  a  double  track  railroad,  there  is  sufficient  on  the  face  of  the  record 
to  move  the  discretion  of  the  court  to  vacate  the  road,  apart  from  the  facts 
disclosed  by  the  deposition. 

Road  law— Vacation  of  road— Improvements — Appeals. 

On  an  appeal  from  an  order  vacating  a  road,  it  is  too  late  to  raise  for 
the  first  time  an  objection  that  the  report  of  the  viewers  and  the  draft  at- 
tached thereto  did  not  describe  improvements. 
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Argued  Nov.  11,  1902.  Appeal,  No.  169,  Oct.  T.,  1902,  by 
West  Donegal  Township  Road,  from  order  of  Q.  S.  Lancas- 
ter Co.,  Nov,  T.,  1900,  page  462,  confirming  report  of  viewers 
in  WestDonegal  Township  Road.  Before  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 

Rule  to  show  cause  why  report  of  viewers  or  rereviewers 
should  not  be  adopted. 

Landis,  J.,  filed  the  following  opinion  : 

In  pursuance  of  the  petition  of  divers  citizens  of  West  Don- 
egal township,  this  court  appointed  viewers  to  pass  upon  the 
expediency  of  vacating  a  cerUiin  public  road  located  in  said 
township,  and,  on  January  21,  1901,  the  report  of  these  view- 
ers was  presented  and  confirmed,  nisi,  whereby  it  was  shown 
that  the  said  road  had  become  useless,  inconvenient  and  bur- 
densome, and  it  was,  therefore,  recommended  that  it  be  vacated. 
Reviewers  were  then  appointed,  and,  on  August  19,  their  re- 
port was  presented  and  confirmed,  nisi.  These  reviewers  re- 
ported that  there  was  no  occasion  to  vacate  the  said  road.  The 
court  thereupon  appointed  rereviewers.  On  January  22, 1902, 
the  report  of  the  rereviewers  was  likewise  presented  and  con- 
firmed nisi,  and  by  it  a  similar  recommendation,  as  set  forth  in 
the  report  of  the  viewers,  was  made,  that  the  road  ought  to  be 
vacated.  The  present  rule  was  thereupon  entered  to  finally 
settle  the  controversy. 

By  the  depositions  which  have  been  taken,  in  order  that  the 
question  might  be  understandingly  presented  to  the  court,  it 
was  shown  that  the  Harrisburg,  Portsmouth,  Mount  Joy  & 
Lancaster  Railroad,  operated  by  the  Pennsylvania  Railroad 
Company,  crossed  this  public  road,  and  that  the  width  of  the 
cut  at  the  place  of  crossing  was  250  feet,  and  that  its  greatest 
depth  was  about  ninety  feet.  In  order,  therefore,  to  make  the 
road  passable,  it  will  be  necessary  to  either  cut  down  the 
bank  to  the  grade  of  the  tracks,  or  else  to  erect  a  bridge  over 
the  railroad,  either  of  which  would  manifestly  be  attended  with 
very  considerable  expense.  There  is  only  one  farmhouse  upon 
the  road,  which  is  owned  and  occupied  by  Abram  Hoffer,  who, 
however,  has  released  all  damages  by  reason  of  the  vacation  of 
the  road,  and  has  stipulated,  in  writing,  that  neither  he  nor  his 
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successors  in  title  will  make  application  for  a  public  road.  In 
addition,  it  is  also  stated  that  there  are  roads  in  the  immediate 
vicinity,  by  which  anyone,  with  very  little  inconvenience,  can 
reach  the  same  points  as  they  can  by  using  this  road. 

But,  disregarding,  for  the  moment,  the  fact  that  Mr.  Hofifer 
is  not  here  objecting,  we  have  before  us  the  report  of  two  juries 
in  favor  of  its  vacation.  In  the  case  of  Schuylkill  Falls  Road, 
2  Bin.  250,  Yeates,  J.,  says  :  "  Many  cases  may  occur,  where, 
from  local  circumstances,  it  may  be  difficult  for  the  court  to 
form  their  judgment  on  the  relative  merits  of  two  different  re- 
turns. Tl)e  members  of  the  court  may  suppose  that  the  view- 
ers and  reviewers  possessed  equal  disinterestedness,  respecta- 
bility of  character  and  knowledge  of  the  ground  through  which 
the  road  passes,  and  their  minds  may  balance  between  thfem. 
What  more  proper  medium  of  information  could  be  pointed  out 
in  such  a  case  than  the  view  of  other  discreet  and  reputable  men, 
to  determine  to  which  of  the  returns  the  preference  should  be 
given  ?  "  In  Forks  Township  Road,  1  Northampton,  223,  which 
was  a  case  somewhat  similar  to  the  present  one,  in  that  the 
viewers  reported  in  favor  of  vacating  the  road  in  controversy, 
and  a  jury  of  reviewers  against  vacating  it,  the  court  below 
appointed  rereviewers  to  settle  the  question  of  the  necessity  of 
the  road.  See  also  Trickett,  Pennsylvania  Road  Law,  p.  164. 
In  Towamencin  Road,  10  Pa.  195,  Bell,  J.,  says  that  '*  the 
propriety  of  granting  or  refusing  the  prayer  for  a  road  is 
generally  thought  not  to  be  ascertained  until  at  least  two  juries 
of  view  concur  in  opinion  on  the  subject,  and  it  sometimes 
happens  that,  before  this  is  attained,  three,  four  or  more  views 
may  be  appointed."  In  Road  in  Ephrata  Township,  6  Lane. 
L.  R.  5,  it  has  been  said  by  this  court  that,  "  usually,  where 
viewers  and  reviewers  have  been  properly  appointed  by  the 
court,  and  the  only  inquiry  is  as  to  the  necessity  for  a  new  i-oad, 
or  the  usefulness  of  an  old  one,  the  question,  being  one  of  fact, 
is  to  be  determined  by  the  road  jurors  and  not  by  the  court 

Under  all  the  facts  surrounding  this  case,  we  think  that,  as 
two  juries,  who  have  been  upon  the  ground  and  viewed  the 
general  location,  have  concurred  in  vacating  the  road,  we 
should  adopt  their  conclusions  as  the  facts  of  the  case.  For 
this  reason,  we  have  detennined  to  adopt  the  report  of  the 
viewers. 


Digitized  by  VjOOQ IC 


WEST  DONEGAL  TOWNSHIP  ROAD.  623 

620,  (1902).]  Opinion  of  Court  below— Opinion  of  the  Court. 
Rule  made  absolute  and  report  of  viewers  adopted. 

Error  assigned  was  the  order  of  the  court. 

B.  F,  Davis,  for  appellant. — The  discretion  of  the  court  in 
vacating  the  road  was  not  properly  exercised  :  Abington  Road, 
8  Pa.  Dist.  Rep.  226 ;  O'Hara  Twp.  Road,  152  Pa.  319 ;  Leet 
Twp.  Road,  169  Pa.  72 ;  Pennsylvania  R.  R.  Co.'s  App.,  128 
Pa.  609. 

W.  U.  Hensel^  with  him  Isaac  R,  Serr^  for  appellees. — Time 
out  of  mind  it  has  been  the  practice  in  the  lower  court  to  con- 
firm the  action  of  a  majority  of  road  juries ;  and  when  there 
are  two  reports  in  favor  of  a  road,  or  of  vacating  it,  such  re- 
ports are  almost  invariably  confirmed,  and  the  report  of  a 
single  jury  against  two  adverse  reports  is  seldom,  if  ever,  ap- 
proved. This  rule  will  not  be  departed  from,  unless  manifest 
abuse  of  discretion  in  the  court  below  is  demonstrated :  Abing- 
ton Twp.  Road,  14  S.  &  R.  31  ;  Aston  Twp.  Road,  4  Yeates, 
372;  Towamencin  Road,  10  Pa.  195;  Pai-adise  Road,  29  Pa. 
20 ;  East  Donegal  Twp.  Road,  7  Lancaster  Law  Rev.  67 ; 
Forks  Twp.  Road,  1  Northampton,  223 ;  Ephrata  Twp.  Road, 
6  Lancaster  Law  Rev.  6. 

The  appellate  court  cannot  consider  the  evidence :  Keller's 
App.,  6  Pa.  Superior  Ct.  222 ;  Benzenhoefer's  App.,  164  Pa. 
547. 

It  will  be  presumed  that  the  viewers  performed  their  duty 
and  that  all  things  were  rightly  done,  unless  the  contrary  be 
shown:  South  Abington  Twp.  Road,  109  Pa.  118. 

The  omission  to  return  a  dmft  of  the  road  vacated  is  obvi- 
ously unnecessary  and  useless,  and  it  makes  no  difference  that 
even  the  order  to  vacate  directs  the  viewers  to  return  a  plan. 
Road  in  Jackson  Township,  9  Pa.  86. 

Per  Cubiam,  December  13, 1902 : 

On  the  face  of  the  petition  to  view  and  vacate  the  road  in 
question  and  of  the  report  of  the  viewers,  the  court  had  juris- 
diction of  the  subject-matter.  There  was  a  view,  a  review  and 
a  rereview,  to  all  of  which  exceptions  were  filed.  Upon  a  rule 
to  show  cause  why  the  report  of  the  rereviewers  should  not  be 
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adopted,  the  court  below  confirmed  the  report  of  viewers  ab- 
solutely, filing  an  opinion  fully  covering  the  grounds  upon  which 
the  order  was  made. 

The  questions  of  fact  raised  in  the  court  below  and  argued 
here  do  not  properly  come  before  us.  A  certiorari  does  not 
bring  up  the  evidence  and,  therefore,  this  court  has  no  power 
to  review  the  questions  of  fact  passed  upon  by  the  court  below 
on  depositions  submitted  to  the  court:  Nobles  v.  PioUet,  16  Pa. 
Superior  Ct.  386,  and  cases  there  cited ;  Road  in  Herrick  Twp., 
16  Pa.  Superior  Ct.  579 ;  Hector  Twp.  Road,  19  Pa.  Superior  Ct. 
120.  It  is  argued  that  neither  the  petition  nor  the  report  of  the 
viewers  shows  facts  sufficient  to  move  the  discretion  of  the  court 
in  entertaining  the  petition  and  confirming  the  report  of  the  view- 
ers. It  is  true  that  the  petition  sets  forth  only  in  general  terms 
that  the  road  sought  to  be  vacated  "  has  become  useless,  in- 
convenient and  burdensome."  This  is  the  ordinary  form  of  a 
petition  and  is  doubtless  sufficient  to  justify  and  sustiiin  the  ap- 
pointment of  viewers,  but  the  report  of  the  viewers  which  has 
been  confirmed  sets  forth  the  fact  that  the  road  crosses  the  new 
line  of  the  Harrisburg,  Portsmouth,  Mount  Joy  &  Lancaster 
Railroad  Company,  and  the  draft  which  accompanies  the  report 
shows  a  crossing  of  a  double  track  railroad  at  the  point  indicated 
in  the  report.  This  of  itself  would  be  sufficient  to  move  the 
discretion  of  the  court  and  the  facts  brought  to  its  attention 
by  the  depositions  would  only  be  supplementary  thereto  and 
with  them,  as  we  have  already  said,  we  have  nothing  to  do.  The 
opinion  of  the  court  satisfactorily  disposes  of  all  the  questions 
raised  before  it. 

The  thirteenth  assignment  of  error  is  as  follows :  "  The  re- 
port of  the  viewers  is  fatally  defective  in  this :  neither  it  nor 
the  draft  attached  thereto  describe  the  buildings,  fences,  clear- 
ings or  improvements  on  the  land."  This  question  was  not 
raised  in  the  court  below.  Whether  or  not  in  a  report  of  view- 
ers to  vacate  a  road  it  is  necessary  to  note  the  improvements 
need  not  now  be  discussed.  We  have  lately  considered  the 
question  relating  to  the  necessity  of  noting  improvements  quite 
fully  in  Road  in  Upper  Darby  Township,  15  Pa.  Superior  Ct 
652,  and  there  decided  that  such  an  omission  *'  cannot  be  said 
to  be  incurably  fatal  for,  if  the  attention  of  the  court  below  had 
been  called  to  it,  the  report  could  have  been  referred  back  to 
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the  viewers  for  amendment.  It  is  not  like  the  case  where  the 
termini  in  a  petition  for  a  road  are  not  definitely  specified. 
Such  a  defect  is  incurable  and  vitiates  all  subsequent  proceed^ 
ings,  because  the  supervisoi-s  can  have  no  definite  guide  in 
opening  the  road."  But  we  also  there  decided  that  it  is  too 
late  to  raise  the  question  here.  The  authorities  are  fully  dis- 
cussed in  this  opinion  and  it  is  not  necessary  to  repeat  what  is 
there  said.  See  also  Road  in  Rostraver  Twp.,  21  Pa.  Superior 
Ct.  195. 

The  assignments  of  error  are  all  overruled  and  the  order  of 
the  court  below,  confirming  the  report  of  viewers,  aflSrmed. 


Grood's  Insolvency. 

Insolvency — Refused  to  appoint  receiver^ Appeals — Quashing  appeal — 
Act  of  June  4.  1901,  P.  L.  404,  sec.  7. 

Where  an  unsecured  creditor  secures  under  the  Act  of  June  4,  1901, 
P.  L.  404,  sec.  7,  a  rule  to  show  cause  why  a  receiver  should  not  be  ap- 
pointed of  an  insolvent,  as  against  a  secured  creditor  of  the  insolvent, 
and  the  court  discharges  the  rule,  the  insolvent  himself  has  no  standing 
to  appeal  from  the  order. 

Argued  Nov.  12,  1902.  Appeal,  No.  62,  Oct.  T.,  1902,  by 
Jacob  H.  Good,  from  order  of  C.  P.  Lancaster  Co.,  Trust  Book, 
No.  18,  page  346,  discharging  rule  for  the  appointment  of  an 
insolvent  in  the  matter  of  the  insolvency  of  Jacob  H.  Good. 
Before  Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.     Appeal  quashed. 

Rule  for  the  appointment  of  a  receiver  of  an  insolvent. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  in  an  opinion  by  Landis,  J.,  discharged  the  rule 
on  the  ground  that  the  judgment  on  which  execution  had  is- 
sued had  been  entered  of  record  before  the  act  was  passed. 

Error  asngned  was  the  order  of  the  court. 

JJ.  Frank  Eshelman^  for  Jacob  H.  Good,  appellant. 
Vol.  xxt — 40 
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J.  C.  Arnold^  for  Lintner  Hershey,  appellee. 

Per  Curiam,  December  13,  1902 : 

Upon  the  petition  of  an  unsecured  creditor  of  Jacob  H.  Good, 
a  rule  was  granted  to  show  cause  why  a  "receiver  should  not 
be  appointed  for  the  estate  of  the  said  Jacob  H.  Good,  alleged 
insolvent,  and  also  upon  the  sheriff  of  Lancaster  county  and 
said  Lintner  Herahey  to  show  cause  why  all  legal  proceedings 
there  against  should  not  be  vacated  and  set  aside."  The  rule 
was  granted  and  answered  by  Lintner  Hershey,  a  secured  cred- 
itor, who  was  proceeding  upon  his  judgment,  regularly  entered 
in  1899,  against  the  real  estate  of  the  alleged  insolvent. 

No  answer  was  filed  by  Jacob  H.  Good  and  the  hearing  was 
had  upon  the  petition  of  the  unsecured  creditor  answered  by 
the  secured  creditor.  Incidentally,  the  restraining  of  the  se- 
cured creditor  from  making  sale  of  the  real  estate  of  the  alleged 
insolvent  was  involved. 

The  proceeding  was  under  the  provisions  of  the  Act  of  June  4, 
1901,  P.  L.  404.  The  provisions  of  the  7th  section  of  the  act 
would  seem  to  justify  the  application  but,  upon  the  hearing, 
the  rule  was  discharged,  the  reasons  for  which  need  not  be 
considered. 

Section  39  of  the  same  act  gives  the  right  of  appeal  from 
any  final  judgment,  order  or  decree  to  the  Supreme  or  Superior 
Court,  as  in  other  cases.  The  right  of  appeal,  however,  is  evi- 
dently restricted  to  the  parties  interested  in  the  decree.  The 
contest  being  between  an  unsecured  and  a  secured  creditor, 
what  standing  has  the  alleged  insolvent  to  appeal  from  the 
decree  of  the  court,  which  is  apparently  in  his  favor?  The 
rule  was  upon  him,  as  well  as  upon  the  secured  creditor,  to 
show  cause.  He  made  no  answer  and  the  decree  of  the  couit 
being  against  the  petitioner,  by  reason  of  whose  petition  he  was 
brought  into  court,  it  is  difficult  to  see  what  standing  he  has 
in  this  court  as  appellant. 

The  real  parties  to  the  proceeding  were  Elmer  E.  Good,  the 
unsecured  creditor,  who  was  the  petitioner,  and  Lintner  Her- 
shey, the  secured  creditor,  who  answered  the  rule. 

Without  considering  the  legal  questions  involved  in  the  ap- 
peal, we  are  all  of  the  opinion  that  the  motion  to  quash  should 
be  allowed.     Appeal  quashed. 
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Berks   County   Directors    of    the    Poor  v.    Schuylkill 
County  Directors  of  the  Poor,  Appellants. 

Appeals — AssignmefUs  of  error — Evidence — Instructions. 

Assignments  of  error  relating  to  the  rejection  of  evidence  and  the  rul- 
ings of  the  court,  which  do  not  conform  to  Rules  15  and  16  of  the  Supe- 
rior Court,  will  not  be  considered. 

Appeals —Exception  to  order— Poor  law. — Act  of  March  16,  1868,  P.  L. 
46. 

An  appeal  from  an  order  confirming  an  order  of  removal  of  a  pauper 
cannot  be  maintained,  where  no  exception  was  taken  to  the  order  con- 
firming the  order  of  removal  as  provided  by  the  Act  of  March  16,  1868, 
P.  L.  46. 

Argued  Nov.  12, 1902.  Appeal,  No.  73,  Oct.  T.,  1902,  by 
defendants,  from  order  of  Q.  S.  Berks  Co.,  March  T.,  1898, 
No.  265,  removing  a  pauper,  in  case  of  Directors  of  the  Poor 
and  of  the  House  of  Employment  of  Berks  County  v.  Directors 
of  the  Poor  and  of  the  House  of  Employment  of  Schuylkill 
County.  Before  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed. 

Appeal  from  an  order  of  removal  of  a  pauper. 

Errors  assigned  were  in  the  following  form : 

1.  The  court  below  erred  in  not  admitting  the  following  offer 
of  evidence  by  appellants,  to  wit : 

"  It  is  proposed  to  show  by  Dr.  J.  B.  Sterley,  a  resident 
physician  of  the  city  of  Reading,  that  Mra.  King,  formerly 
Hannah  Rebecca  Rothermel,  was  a  patient  of  his  and  under  his 
professional  care  for  some  years  prior  to  her  marriage  to  John 
T.  King ;  that  prior  to  said  marriage  she  was  insane,  and  that 
for  two  years  after  her  marriage,  in  the  judgment  of  the  witness, 
she  was  tending  toward  a  worse  stage  of  insanity  year  by  year, 
and  that,  as  long  as  she  resided  in  the  city  of  Reading,  up  to 
the  time  of  her  removal  to  Schuylkill  county,  in  1897,  he  con- 
sidered her  an  insane  person ;  this  to  be  followed  by  other  evi- 
dence of  a  like  character." 

2.  The  court  below  erred  in  rejecting  the  following  offer  of 
evidence  by  appellants,  to  wit ; 
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"  We  propose  to  ask  the  witness  whether  his  wife  did  not,  on 
many  previous  occasions  during  their  residence  in  the  city  of 
Reading,  prior  to  their  removal  to  Schuylkill  county  and  prior 
to  her  commitment  to  the  almshouse,  show  evidences  of  insanity 
by  many  acts  on  her  part  which  sane  people  never  indulge  in ; 
whether  these  acts  were  not  committed  in  public  before  her 
friends  and  relatives  and  children,  and  whether,  generally,  her 
conduct  was  not  that  of  a  demented  and  unbalanced  mind  ;  this 
for  the  purpose  of  showing  that  no  residence  could  be  acquired 
by  her  in  Schuylkill  county  after  removal  from  Berks  county, 
if  insane  at  the  time." 

3.  The  court  below  erred  in  finding  and  deciding  that  Rebecca 
King  was  a  pauper. 

4.  The  court  below  erred  in  finding  and  deciding  that  the 
place  of  legal  settlement  of  Rebecca  King  is  in  Schuylkill 
county,  Pennsylvania. 

5.  The  court  below  erred  in  making  the  following  order  and 
decree,  to  wit : 

"  And  now,  to  wit :  March  27, 1902,  this  cause  came  on  further 
to  be  heard,  whereupon  it  is  ordered,  adjudged  and  decreed  that 
the  appeal  of  the  directors  of  the  poor  and  of  the  house  of  employ- 
ment of  Schuylkill  county  be  dismissed;  the  order  of  removal  of 
said  justices,  Sharman  and  Clouser,  is  confirmed,  and  the  direct- 
ors of  the  poor  and  of  the  house  of  employment  of  Schuylkill 
county  are  forthwith  required  to  receive  the  said  Rebecca  King. 
It  is  further  ordered  and  decreed  that  the  directors  of  the  poor 
and  of  the  house  of  employment  of  Schuylkill  county  pay  to  the 
directors  of  the  poor  and  of  the  house  of  employment  of  Berks 
county  their  reasonable  and  just  costs,  charges  and  expenses 
in  the. case. " 

W.  F.  Sheperd^  with  him  S.   M,  Meredith^  for  appellant. 

Ira  Q.  Kutz,  with  him  William  E.  Fisher^  for  appellees. 

Per  Curiam,  December  13,  1902 : 

The  first,  second,  third  and  fourth  assigfnments  of  error  are 
in  violation  of  Rules  15  and  16  of  this  court. 

The  first  and  second  assignments  relate  to  the  rejection  of  cer- 
tain offers  of  evidence  but  the  ruling  of  the  court  thereon  is 
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not  given  nor  are  the  pages  of  the  paper-book,  where  the  offers 
and  rulings  can  be  found,  set  forth. 

The  third  and  fourth  assignments  refer  to  rulings  of  the 
court  but  they  are  not  set  forth,  as  required  in  Rule  15. 

The  final  order  of  the  court,  as  complained  of  in  the  fifth 
assignment  of  error,  seems  to  be  justified  under  the  facts,  as 
found  in  its  opinion,  but,  even  if  it  were  not  so,  is  this  record 
in  such  a  condition  as  would  authorize  us  to  inquire  into  the 
validity  of  the  order?  The  Act  of  March  16,  1868,  P.  L.  46, 
which  authorizes  "  writs  of  error  to  the  judgment  of  the  courts 
of  quarter  sessions,  on  appeals  from  the  orders  of  removal  of 
paupers,"  provides  "  that,  upon  the  hearing  and  argument  of 
all  appeals  before  any  court  of  quarter  sessions  from  the  order 
of  removal  of  paupers  from  one  district  to  another,  it  shall  be 
lawful  for  either  of  the  parties  to  the  issue  to  except  to  any 
decision  of  the  court  upon  any  point  of  evidence  or  of  law, 
which  exception  shall  be  noted  by  the  court  and  filed  of  record 
as  in  civil  cases,"  etc.  No  exception  seems  to  have  been  taken 
to  the  rulings  of  the  court  below.  None  is  noted  and  appar- 
ently no  bill  of  exceptions  sealed.  There  is  no  allusion  to  an 
exception  in  the  plaintiff's  last  assignment  of  error.  We  are, 
therefore,  impelled  to  the  conclusion  that  none  was  taken,  and 
we  cannot,  therefore,  consider  the  assignment  relating  to  the 
decree  of  the  court. 

The  firat  four  assignments  being  clearly  in  contravention  of 
our  rules  and  the  last  unsupported  by  an  exception,  as  required 
by  the  act  of  assembly,  all  must  be  disregarded.  The  appeal 
is,  therefore,  dismissed  at  the  cost  of  the  appellant  and  the  or- 
der of  the  court  below  affirmed. 


Snader  v.  Bomberger,  Appellant. 

Insurance— Live  slock  insura^ice— Receiver—Order  of  assessment— Con- 
clusiveness. 

An  order  of  court  directing  the  receiver  of  an  insolvent  live  stock  in- 
surance company  to  make  assessments  on  policies,  is  conclusive  both  as 
to  the  necessity  for  and  the  amount  of  the  assesement,  and  cannot  be  ques- 
tioned in  either  respect  in  any  collateral  or  ancillary  proceeding.  A  policy 
holder  when  sued  for  such  an  assessment,  cannot  show  that  the  amount 
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of  the  assessment  was  excessive,  and  iricluded  extravagant  expenditures 
and  debts  not  properly  chargeable  to  the  policies  in  force  duiing  the 
period  designated.  All  that  the  defendant  can  show  are  such  matters  of 
defense  as  are  personal  to  himself. 

In  such  a  case  defendant  will  not  be  permitted  to  prove  a  settlement  of 
all  claims  of  the  company  against  him  with  a  certain  person  named,  where 
he  makes  no  ofifer  to  show  that  such  person  had-  power  to  bind  the  com- 
pany ;  nor  can  he  set  off  against  the  assessment  the  amount  which  he 
bad  paid  under  a  former  assessment  made  by  the  officers  of  the  company. 
The  withdrawal  of  the  defendant  does  not  release  him  from  liability  for 
losses  incurred  during  the  life  of  his  policies. 

Where  in  an  action  to  recover  assessments  on  live  stock  policies  of  in- 
sui*ance  the  plaintiff  offered  in  evidence  the  applications  for  insurance, 
and  the  defendant  objected  merely  upon  the  ground  that  the  application 
had  been  returned  and  canceled  by  the  company,  he  cannot  on  appeal 
further  object  that  copies  of  the  application  had  not  been  attached  to 
the  policies. 

Argued  Nov.  12,  1902.  Appeal,  No.  86,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  May  T., 
1896,  No.  64,  on  verdict  for  plaintiff  in  case  of  A.  W.  Snader, 
Receiver  of  the  Lancaster  County  Mutual  Live  Stock  Insuiv 
ance  Company,  v.  Henry  Bomberger.  Before  Beaver,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    AflSrmed. 

Assumpsit  on  a  policy  of  live  stock  insurance.  Before 
Livingston,  P.  J. 

At  the  trial  it  appeared  that  the  suit  was  brought  originally 
before  a  justice  of  the  peace  to  recover  assessments  levied  un- 
der an  order  of  court  by  the  receiver  of  the  Lancaster  County 
Mutual  Live  Stock  Insurance  Company.  The  justice  gave 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Wlien  Allen  A.  Herr  was  on  the  stand,  the  foUowing  offer 
was  made : 

Defendant  offers  to  show  by  Allen  A.  Herr,  the  witness,  that 
he,  defendant,  paid  said  witness  as  agent  of  the  said  company 
on  January  8, 1894,  the  sum  of  $67.21,  in  settlement  of  any  claims 
the  company  had  against  him,  and  upon  which  settlement  the 
policies  were  canceled.  This,  also,  for  the  purpose  of  having 
said  sum  of  $67.21  allowed  as  a  set-off  against  the  receiver's 
assessment  covering  the  same  time.  Objected  by  plaintiff. 
Disallowed.     Defendant  excepts.  [3] 

Defendant  proposes  to  prove  by  this  witness,  these  policies 
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were  delivered  to  him,  and  that  be  mailed  them  to  the  company, 
to  the  secretary,  the  policies  here  in  suit  canceled.  Objected 
to  by  plaintiff.     Disallowed.     Defendant  excepts.  [4] 

The  defendant  now  offers  to  show  by  A.  W.  Snader,  Esq. 
(plaintiff  receiver),  that  the  debts  to  pay  which  the  assessments 
in  suit  were  levied,  were  contracted  by  the  said  Lancaster 
County  Mutual  Live  Stock  Insurance  Company  before  the  de- 
fendant became  a  member  of  said  company,  and  before  any 
policy  was  issued  to  him ;  that  at  the  time  the  suit  in  hand  was 
brought  against  defendant,  in  April,  1896,  before  W.  B.  Bush- 
ong,  Esq.,  justice  of  the  peace,  and  the  time  the  appeal  was  en- 
tered in  court,  viz :  May  14,  1896,  no  statement  was  among  the 
records  of  the  court,  upon  which  the  assessment  was  based, 
and  the  paper  now  on  file  as  a  statement  upon  which  decree  was 
based  and  made,  was  entered  and  filed  October  29,  1900,  long 
after  this  suit  was  brought.  Objected  to  by  plaintiff.  Dis- 
allowed.    Defendant  excepts.  [6] 

The  defendant  offers  to  prove  by  the  witness,  that  the  ex- 
penses for  the  year  1894  of  the  Lancaster  County  Mutual  Live 
Stock  Insurance  Company,  upon  which  assessment  in  suit  is 
brought,  occurred  subsequent  to  the  canceling  of  defendant's 
policies,  to  wit :  January  1,  1894,  and  that  said  expenses  are 
excessive.  Objected  to  by  plaintiff.  Disallowed.  Defendant 
excepts.  [7] 

"Q.  In  making  the  assessment  which  you  did  against  Mr. 
Bomberger,  the  defendant,  did  you  allow  him  any  credit  for 
the  assessment  he  paid  January  8, 1894,  or  did  you  charge  any 
of  the  parties  against  whom  you  made  assessments  any  similar 
assessment?'' 

The  Court :  Confine  yourself  to  this  case. 

"  Q.  Did  you  give  him  credit  in  any  assessment  made  for  any 
assessment  paid  by  him  on  January  8,  1894,  on  his  policies  ?  " 

Objected  to  by  plaintiff,  unless  payment  was  made  to  Mr. 
Snader. 

The  Court :  If  he  paid  since  the  assessment  was  made  under 
the  order  of  the  court,  he  may  say  it.  If  it  was  after  the  ap- 
pointment of  the  receiver,  it  cannot  be  received. 

The  Court :  What  was  the  date  they  were  decreed  insolvent? 

"  A.  December  29,  1894.  Q.  What  was  the  time  your  as- 
sessment covers  ?    A.  From  June  1,  1893,  up  to  the  time  of 
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their  dissolution,  December,  1894.  Q.  Was  this  paid  after  or 
before  you  were  declared  insolvent?  A.  I  don't  know  any- 
thing about  this.     This  was  made  before  I  was  appointed." 

The  Court :  Then  we  disallow  it. 

Defendant  excepts.  [8J 

Plaintiff  offers  in  evidence  six  applications  for  insurance, 
signed  by  Henry  Bomberger,  being  Nos.  1361, 1406, 1562, 1730, 
1766  and  1969.  Copies  of  these  have  been  filed  with  the  state- 
ments. These  applications  were  signed  by  Henry  Bombe'fger 
for  insurance  in  this  company,  on  which  policies  have  been  is- 
sued, and  the  assessments  in  this  suit  have  been  made. 

Objected  to  by  defendant.     Admitted.     Defendant  excepts. 

Objected  to  by  defendant,  for  the  reason  they  have  been  re- 
turned and  canceled  by  the  company.  [11] 

Defendant  presented  this  point: 

3.  The  plaintiff's  statement  does  not  have  attached  to  it  a 
copy  of  the  order  and  decree  of  the  court,  upon  which  it  is  pur- 
ported the  receiver  plaintiff  was  authorized  to  levy  the  assess- 
ments upon  which  it  is  founded,  nor  does  it  make  particular 
reference  to  the  record  of  the  court,  and  does  not  show  any  losses 
that  accrued  during  the  existence  of  the  defendant's  policies, 
and  as  there  is  no  proof  of  time  of  losses,  the  verdict  should 
be  in  favor  of  the  defendant.     Answer:  Refused.  [12] 

Verdict  and  judgment  for  plaintiff  for  $97.64.  Defendant 
appealed. 

Errors  assigned  among  others  were  (8,  4,  6,  7,  8,  11)  rulings 
on  evidence,  quoting  the  bill  of  exceptions ;  (12)  above  instruc- 
tion, quoting  it. 

T,  B.  Holhan  and  B,  F.  Davisy  for  appellant,  cited :  Akers  v. 
Hite,  94  Pa.  394  ;  Wood  v.  Standard  Mut.  Live  Stock  Insurance 
Co.,  154  Pa.  157 ;  Snyder  v.  Groff,  8  Pa.  Dist.  Rep.  291 ;  Koch- 
ler  V.  Beever,  122  Pa.  291 ;  Capital  City  Mutual  Fire  Ins.  Co. 
V.  Boggs,  172  Pa.  91 ;  Hoffman  v.  Whelan,  160  Pa.  94 ;  Im- 
perial Fire  Ins.  Co.  v.  Dunham,  117  Pa.  460  ;  Mahon  v.  Pacific 
Mut.  Life  Ins.  Co.,  144  Pa.  409. 

W.  H.  Roland^  for  appellee,  cited :  Snader  v.  Huret,  15  Lan- 
caster Law  Rev.  33 ;  Schofield  v.  Hayes,  17  Pa.  Superior  Ct. 
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110 ;  Stockley  v.  Riebenack,  12  Pa.  Superior  Ct.  169 ;  Stockley 
V.  Schwerdfeger,  19  Pa.  Superior  Ct.  289 ;  Snyder  v.  Groflf,  8 
Pa.  Dist.  Rep.  291 ;  Matten  v.  Lichtenwalner,  6  Pa.  Superior 
Ct.  675. 

Opinion  by  W.  D.  Portbe,  J.,  December  13, 1902 : 
The  court  of  common  pleas  of  Lancaster  county,  on  the  re- 
lation of  the  attorney  general,  had  taken  charge  of  the  affairs 
of  the  plaintiff  company,  appointed  a  receiver,  and  authorized 
him  to  make  an  assessment  on  all  policies  which  were  assessable 
during  the  period  from  June  1,  1893,  to  December  29, 1894,  at 
the  rate  of  one  twenty-fifth  of  one  per  centum  for  each  day  dur- 
ing said  period  that  the  policies,  respectively,  were  in  force. 
The  receiver  assessed  the  several  policies  which  had  been  held 
by  the  defendant  in  accordance  with  the  provisions  of  this  order, 
for  the  actual  number  of  days  they  had  been  in  force.  The 
order  for  the  assessment  being  within  the  jurisdiction  of  the 
court  was  conclusive  both  as  to  the  necessity  for  and  the  amount 
of  the  assessment  and  cannot  be  questioned  in  either  respect 
in  any  collateral  or  ancillary  proceeding  such  as  the  present. 
It  must  be  accepted  as  settled  that  all  policies  which  were  in 
force  during  the  period  of  time  fixed  by  the  order  of  the  court 
are  to  be  assessed  in  accordance  with  the  terms  of  that  order. 
The  only  defenses  which  were  open  to  this  appellant,  in  the 
present  action,  were  those  which  were  personal  to  himself : 
Stockley  v.  Riebenack,  12  Pa.  Superior  Ct.  169 ;  Schofield  v. 
Leach,  15  Pa.  Superior  Ct.  354;  Stockley  v.  Schwerdfeger,  19 
Pa.  Superior  Ct.  289 ;  Capital  City  Mut.  Fire  Insurance  Com- 
pany V.  Boggs,  172  Pa.  91 ;  Wood  v.  Standard  Mut.  Live 
Stock  Insurance  Company,  154  Pa.  157.  The  various  offers 
by  the  defendant  of  evidence  which  tended  to  show  that  the 
assessment  authorized  by  the  court  of  common  pleas  was  ex- 
cessive, and  included  extravagant  expenditures  and  debts  not 
properly  chargeable  to  the  policies  in  force  during  the  period 
designated,  were  properly  rejected. 

The  offer  of  the  defendant  to  prove  that  he  had  made  a  set- 
tlement of  all  claims  of  the  company  against  him  with  Allan 
A.  Herr,  not  being  accompanied  by  an  offer  to  show  the  author- 
ity of  Herr  to  bind  the  company,  was  upon  its  face  inadmissi- 
ble.    The  reason  for  the  absence  of  an  offer  to  show  Herr's  au- 
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thority  is  made  evident  by  the  testimony  of  both  Herr  and  the 
defendant,  by  which  it  is  made  clear  that  Herr  had  no  author- 
ity whatever  to  bind  the  company. 

The  attempt  of  the  defendant  to  set  off  against  this  assess- 
ment the  amount  which  he  had  paid  under  a  former  assessment 
made  by  the  officers  of  the  company,  could  not  have  been  sus- 
tained. That  former  assessment  was  one  of  the  assets  of  the 
company,  and  if  any  member  of  the  company  has  not  paid  it 
the  receiver  can  recover  it  in  addition  to  the  assessment  au- 
thorized by  the  court:  Fire  Insurance  Company  v.  Boggs; 
supra. 

The  withdrawal  by  the  defendant  from  the  company  did 
not  release  him  from  liability  for  losses  incurred  during  the 
life  of  his  policies.  He  must  pay  his  just  share  up  to  that  time, 
and  in  this  case  the  amount  of  the  assessments  and  the  ne- 
cessity for  making  them  are  conclusively  fixed  by  the  court  of 
common  pleas  of  Lancaster  county,  from  which  no  appeal  has 
been  taken.  The  defendant  did  not  deny  that  his  policies  had 
been  in  force  during  the  period  covered  by  the  decree  of  the 
court  of  common  pleas.  He  produced  no  evidence  tending  to 
establish  any  claim  which  was  a  legitimate  subject  of  set-off. 
The  whole  defense  was  an  attempt  to  attack  the  decree  of  the 
court  of  common  pleas  of  Lancaster  county  collaterally. 

When  the  plaintiff  offered  in  evidence  the  several  applica- 
tions of  the  defendant  for  insurance  the  objection  of  the  de- 
fendant was  put  upon  the  ground  that  these  applications  had 
been  returned  and  canceled  by  the  company.  There  was  no 
suggestion  then  made  by  the  defendant  that  copies  of  these  ap- 
plications had  not  been  attached  to  the  several  policies,  and 
there  was  nothing  to  indicate  to  the  court  that  the  objection 
was  based  upon  the  provisions  of  the  Act  of  May  11,  1881,  P. 
L.  20.  Had  the  defendant  intended  to  take  advantage  of  the 
provisions  of  the  act,  he  ought  to  have  stated  the  grounds  of 
his  objection  with  sufficient  precision  to  bring  himself  within 
the  operation  of  the  statute. 

The  judgment  is  affirmed. 
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Thomas  v.  Gibbons,  Appellant. 

Landlord  and  tenant— Wrongful  distress— Remedies. 

Apart  from  the  remedy  by  replevin,  the  tenant^s  redress  for  a  wrong- 
ful distress  is  under  the  statute  of  Marl  bridge,  A.  D.  1267  (Roberts's  Di- 
gest, 170)  ;  under  our  act  of  assembly  of  March  21,  1772,  section  3,  1  Sm. 
L.  370,  and  at  common  law. 

Under  the  statute  of  Marlbridge,  **  he  that  taketh  great  and  unreason- 
able distresses  shall  be  grievously  amerced  for  the  excess  of  such  dis- 
tresses.^' This  provision  embraces  a  distress  for  more  rent  than  is  due, 
and  a  distress  unreasonably  greater  in  value  than  the  rent  due ;  the  one 
being  a  distress  for  an  excessive  amount,  and  the  other  a  distress  of  ex- 
cessive value.  As  these  causes  of  action,  and  the  evidence  to  sustain 
them,  are  different,  the  declaration  should  state  specifically  the  chai*acter 
of  the  distress  complained  of;  it  cannot  be  amended  by  adding  to  a  count 
for  one  cause  a  count  for  the  other. 

Under  the  act  of  1772,  the  tenant  may  recover  double  the  value  of  goods 
distrained  and  sold  when  no  rent  is  due,  and  must  declare  on  the  statute 
for  this  measure  of  damages.  Such  a  distress,  however,  being  wholly 
without  authority,  is  a  trespass  throughout,  and  the  tenant  is  not  confined 
to  an  action  on  the  statute,  but  may  sue  at  common  law  for  the  damages 
actually  sustained ;  this,  also,  is  his  remedy  if  the  goods  distrained  are 
not  sold.  In  such  action,  the  landlord's  liability  for  exemplary  damages, 
as  in  all  cases  of  trespass,  depends  on  the  circumstances,  and  is  to  be  de- 
termined by  the  jury,  under  proper  instructions  by  the  court. 

A  tenant  brought  two  actions  against  his  landlord.  The  first  was  on 
the  statute  of  Marlbridge  for  an  excessive  distress,  both  as  to  the  amount 
claimed  and  the  quantum  of  the  distress.  Tiie  second  was  at  com- 
mon law  for  a  wrongful  seizure  of  the  plaintiff's  goods  on  a  groundless 
claim  for  rent.  The  two  cases  were  tried  together.  The  court  in  answer- 
ing points  did  not  distinguish  between  the  two  cases,  and  did  not  define 
and  make  clear  to  the  jury,  the  measure  of  damages  in  the  first  case  as 
distinguished  from  that  in  the  second  case.  Held,  that  a  verdict  and  judg- 
ment for  plaintiff  should  be  reversed. 

Submitted  Nov.  18,  1902.  Appeal,  No.  8,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Delaware  Co.,  June  T.,  1900, 
No.  117,  on  verdict  for  plaintiff  in  case  of  J.  Miller  Thomas  v. 
Lydia  Gibbons,  I.  Engle  Cochran,  Jr.,  and  Job  Wheaton.  Be- 
fore Beaver,  Orlady,  Smith,  W.  W.  Portbb  and  W.  D.  Por- 
ter, JJ.    Reversed. 

Trespass  for  wrongful  distress. 

From  the  record  it  appeared  that  two  separate  actions  were 
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brought  by  the  plaintiff  against  the  defendant,  in  the  first  of 
which  the  plaintiff  claimed  damages  for  an  excessive  distress, 
both  as  to  the  amount  claimed,  and  the  quantum  of  the  distress, 
and  in  the  second  of  which  he  claimed  damages  for  a  wrongful 
seizure  of  goods  on  a  groundless  claim  for  i-ent. 

Plaintiff  presented  this  point : 

This  case  being  at  common  law  and  not  under  the  statute 
does  not  change  the  principle  involved.  The  common  law  de- 
clares that  the  landlord  under  such  circumstances  "shall  be 
grievously  amerced,"  and  the  jury  should  find  a  substantial 
verdict  for  the  plaintiff,  which  will  not  only  compensate  him  for 
his  loss,  but  which  will  also  punish  the  defendants  for  a  wilful 
and  unlawful  trespass.  Answer :  That  is  the  law,  if  you  find 
that  there  was  no  rent  in  arrear  or  that  the  levy  or  distraint  was 
excessive.  [3] 

Defendant  presented  tins  point : 

If  your  verdict  is  for  the  plaintiff,  you  can  only  find  such 
damages  as  the  plaintiff  actually  sustained  by  reason  of  the 
distress  upon  the  goods  which  it  was  necessary  to  take.  An- 
Hwer :  I  cannot  say  that  they  should  be  limited  to  the  amount 
of  the  distress  warrant.  [4] 

Verdict  and  judgment  for  the  plaintiff  in  the  first  suit  for 
$84.66,  and  in  the  second  suit  for  $390.     Defendant  appealed. 

Errors  assigned  were  (1)  in  not  giving  to  the  jury  any  measure 
of  damages  by  which  to  arrive  at  a  verdict ;  (3, 4)  above  instruc- 
tions, quoting  them. 

Oeorge  T.  Butler^  for  appellant. — The  entire  case  for  defend- 
ants can  be  argued  from  one  point. 

That  the  court  did  not  properly  instruct  the  jury  as  to  meas- 
ure of  damages. 

What  are  the  proper  measure  of  damages  for : 

1.  Distress  for  more  rent  than  is  due. 

2.  Excessive  distress. 

3.  Distress  where  no  rent  due,  when  no  malice  is  shown. 

1.  Distress  for  more  rent  than  is  due.  That  at  common  law 
seems  to  have  been  allowable,  "  because  it  was  more  likely  to 
induce  or  compel  the  payment  of  the  rent  due,  and  until  the 
statute  of  Marlbridge,  52  Hen.  Ill,  c.  4,  there  was  no  restriction 
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upon  the  landlord  in  this  respect :  "  McKinney  v.  Reader,  6 
Watts,  84. 

The  said  statute  provides  as  follows :  "  Distress  shall  be  rea- 
sonable, and  not  too  great ;  and  they  that  take  unreasonable  and 
undue  distresses  shall  be  grievously  amerced,  for  the  excessive 
distress." 

Under  this  act,  the  mere  act  of  distraining  for  more  rent  than 
is  due  is  a  sufficient  cause  of  action  and  makes  the  landlord  sub- 
ject to  amercement  (McElroy  v.  Dice,  17  Pa.  163),  but  that 
there  should  be  no  proper  safeguards  surrounding  the  degree 
of  amercement,  based  upon  the  landlord's  action,  measured  by 
whether  it  was  malicious  and  oppressive,  or  by  mistake,  seems 
unreasonable. 

A  distress  for  more  rent  than  was  due  was  justifiable  at  com- 
mon law,  and  the  evident  intention  of  the  Statute  of  Marlbridge 
was  to  curtail  this  privilege  and  punish  the  landlord  by  griev- 
ous amercement  where  he  made  such  a  distress  knowingly  in 
order  to  hasten  payment.  It  is  a  reasonable  conclusion  that 
where  such  a  distress  is  made  by  mistake,  and  an  action  is  com- 
menced under  the  statute  of  Marlbridge,  unless  actual  damage 
is  shown,  the  amercement  should  be  but  nominal. 

2d.  Excessive  distress.  This  is  where  more  goods  are  taken 
than  are  necessary  to  satisfy  the  rent  and  must  also  be  under 
the  statute  of  Marlbridge,  for  prior  to  that  act  such  a  distress 
was  permissible.  See  McKinney  v.  Reader.  As  in  the  other 
count,  this  act  seems  to  have  been  passed  to  provide  a  punish- 
ment, where  the  landlord  made  such  a  distress  as  an  act  of 
oppression ;  but  where  the  unnecessary  distress  was  made  in 
good  faith,  there  has  been  a  reasonable  measure  of  damages  ap- 
plied. See  Piggott  v.  Birtles,  1  Meeson  &  Welsby,  450,  where 
the  court  said :  "  The  true  measure  of  damages  is  simply  com- 
pensation for  the  additional  expense  of  the  distress,  and  of  keep- 
ing possession  of  that  part  of  the  crops  which  it  was  unneces- 
sary to  take  during  the  time  of  possession  ;  and  compensation 
for  the  loss  of  the  absolute  ownership  and  power  of  disposition 
for  the  same  time,"  in  other  words,  it  is  damages  measured  upon 
the  actual  damage  done. 

Sd.  Distress  where  no  rent  was  due,  is  at  common  law  (see 
Rees  V.  Emerick,  6  S.  &  R.  286),  and  unless  actual  damage  is 
shown,  nothing  more  than  nominal  damages  may  be  recovered, 
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UDless  the  landlord  acted  maliciously,  in  which  case  the  jury 
might  be  instructed  to  give  punitive  damages. 

Bef^\  C.  Potts^  with  him  Charles  J.  Hepburn^  for  appellee. 

Opinion  by  Smith,  J.,  December  13, 1902 : 

Aside  from  the  remedy  by  replevin,  the  tenant's  redress  for 
a  wrongful  distress  is  under  the  statute  of  Marlbridge,  A.  D. 
1267  (Roberts's  Digest,  170) ;  under  our  act  of  assembly  of 
March  21, 1772,  section  3  (1  Sm.  L.  370)  ;  and  at  common  law. 

The  statute  of  Marlbridge  provides  that  "Distresses  shall 
be  reasonable,  and  not  too  great.  And  he  that  taketh  great 
and  unreasonable  distresses  shall  be  grievously  amerced  for  the 
excess  of  such  distresses."  The  grievous  amercement  thus 
provided  for  corresponds  in  substance  to  the  exemplary  or 
punitive  damages  of  the  present  day.  At  common  law  an  ex- 
cessive distress  was  lawful,  since  it  was  more  likely  to  induce 
prompt  payment  of  the  rent :  McKinney  v.  Reader,  6  Watts, 
84. 

The  act  of  March  21, 1772,  section  3,  provides  that  for  a  dis- 
tress and  sale  when  no  rent  is  due,  the  tenant  may  recover 
double  the  value  of  the  goods  distrained  and  sold.  He  is  not, 
however,  restricted  to  an  action  on  the  statute,  with  this  meas- 
ure of  damages,  but  may  recover  at  common  law  for  the  actual 
injury  sustained ;  it  being  well  settled  that  "  Where  a  statute 
gives  a  remedy  in  affirmation,  for  a  matter  actionable  at  com- 
mon law,  a  party  may  sue  at  common  law,  and  waive  his  rem- 
edy by  statute : "  Rees  v.  Emerick  et  al.,  6  S.  &  R.  286 ;  Rich- 
ards V.  McGrath,  100  Pa.  389.  The  landlord's  seizure  of  the 
tenant's  goods  when  no  rent  is  due  is  wholly  without  author- 
ity, and  in  such  case  he  is  a  trespasser  ab  initio :  Fretton  v. 
Karcher,  77  Pa.  423.  "  Making  the  distress,  when  the  claim 
is  wholly  false,  is  a  mere  trespass : "  Richards  v.  McGrath, 
supra.  If  the  tenant  would  recover  double  damages,  he  must 
declare  on  the  statute :  Royse  v.  May,  93  Pa.  454. 

An  action  for  an  excessive  distress  may  be  sustained  either 
when  the  distress  is  for  more  rent  than  is  due,  or  the  goods 
distrained  are,  in  value,  unreasonably  in  excess  of  the  rent  due. 
Both  are  excessive  distresses,  under  the  statute :  the  one  for 
an  excessive  amount,  the  other  of  an  excessive  quantity  of 
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goods  :  McKinney  v.  Reader,  supra ;  McElroy  v.  Dice,  17  Pa. 
163 ;  Richards  v.  McGrath,  supra.  In  an  action  on  the  stat- 
ute, however,  the  declaration  should  set  forth  distinctly  the 
character  of  the  excessive  distress.  A  declaration  for  distrain- 
ing an  excessive  quantity  of  goods  cannot  be  amended  by  add- 
ing a  count  for  distraining  for  more  rent  than  was  due,  since 
the  causes  of  action,  and  the  evidence  to  sustain  them,  are  dif- 
ferent :  Spencer  v.  Clinefelter,  101  Pa.  219. 

The  pleadings  in  the  cases  before  us  are  not  printed  in 
either  paper-book.  It  is  stated,  however,  in  the  appellant's 
argument,  that  in  the  first  action  the  plaintiff  declared  (1)  on 
a  distress  for  more  rent  than  was  due ;  (2)  on  an  excessive 
distress  :  and  in  the  second  action  (1)  on  a  disti*ess  where  no 
rent  was  due ;  (2)  On  an  excessive  distress.  It  does  not 
appear  that  the  count  for  a  distress  when  no  rent  was  due  was 
upon  the  statute ;  and  since  the  goods  distrained  were  not 
sold,  such  a  count  could  not  be  sustained.  Hence  the  grava- 
men of  the  plaintiff's  case  in  the  second  action  is  the  wrong- 
ful seizure  of  his  goods  on  an  unfounded  claim  for  rent. 

The  verdicts  are  conclusive  of  the  facts  that  the  first  dis- 
tress was  for  more  rent  than  was  due,  and  that  no  rent  was 
due  when  the  second  was  made.  The  only  question  arising 
under  the  assignment  of  error,  is  whether  the  measure  of 
damages  in  each  case  was  correctly  stated  by  the  trial  judge. 

The  two  actions  are  based  on  different  grounds..  The  first 
is  on  the  statute  of  Marlbridge,  for  an  excessive  distress,  both 
as  to  the  amount  claimed  and  the  quantum  of  the  distress. 
The  second  is  at  common  law  for  a  wrongful  seizure  of  the 
plaintiff's  goods  on  a  groundless  claim  for  rent.  The  trial  of 
the  cases  together  led  to  confusion,  and  the  failure  to  discrim- 
inate between  them  resulted  in  error.  The  plaintiff's  second 
point  sets  forth  that  ^Hhe  case  is  at  common  law,  and  not 
under  the  statute,"  which  is  con-ect  as  to  the  second  case, 
but  not  as  to  the  first;  and  further  sets  forth  the  measure 
of  damages,  which  is  correct  as  to  the  first  case,  but  not  un- 
qualifiedly so  as  to  the  second.  The  answer  was  correct 
as  to  the  first  case,  but  should  Iiave  been  modified  as  to  the 
second.  In  the  first  case,  the  defendant  might  be  "  grievously 
amerced,"  or  mulcted  in  exemplary  damages,  if  an  excessive 
distress  was  shown;  but  in  the  second  case  his  liability  to 
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exemplary  damages,  as  in  all  cases  of  trespass,  depended  on 
the  circumstances,  and  was  to  be  determined  by  the  jurj', 
under  proper  instructions  by  the  court.  The  defendant's  first 
point  could  not  properly  have  been  aflSrmed  as  to  the  first 
case,  and  required  qualification  as  to  the  second,  while  the 
answer  was  wholly  indefinite,  neither  aflBrming  or  refusing  it, 
nor  laying  down  any  measure  of  damages.  As  already  said, 
whether,  in  the  second  case,  the  damages  should  be  compensa- 
tory or  exemplary,  was  to  be  determined  by  the  jury. 

As  the  answers  to  these  points  fail  to  distinguish  between 
the  two  cases,  or  show  to  which  they  apply,  they  are  as  a 
whole  erroneous.  Neither  the  charge,  nor  the  answers  to  the 
points,  gives  the  true  measure  of  damages  in  either  case. 

The  first,  third  and  fourth  specifications  are  sustained,  and 
the  judgment  is  reversed,  with  a  venire  de  novo. 


Thomas  v.  Gibbons  (No.  2). 

Submitted  Nov.  18,  1902.  Appeal,  No.  9,  Oct.  T.  1902,  by 
defendant,  from  judgment  of  C.  P.  Delaware  Co.,  June  T.,  1900, 
No.  118,  on  verdict  for  plaintiff  in  case  of  J.  Miller  Thomas  v. 
Lydia  Gibbons,  I.  Engle  Cochran,  Jr.,  and  Job  Wheaton.  Be- 
fore Beaver,  Orlady,  Smith,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.     Reverised. 

Opinion  by  Smith,  J.,  December  13, 1902 : 
This  case  was  tried  with  No.  8,  in  the  court  below,  and  sub- 
mitted to  the  same  jury.  The  two  cases  were  submitted  here, 
on  the  same  paper-books.  We  have  endeavored,  in  No.  8,  to 
indicate  wherein  they  involve  different  principles  in  their  de- 
termination. 

For  the  reasons  stated  in  that  opinion,  the  judgment  entered 
here  is  reversed  and  a  venire  de  novo  awarded. 
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Commonwealth  v.  Dean,  Appellant. 

Husband  and  wife^  Order  for  suppori^Desertian—Evidence^Reeorda^ 
Appeals. 

On  an  appeal  from  an  order  ou  a  husband  for  the  support  of  his  wife, 
the  evidence  is  no  part  of  the  record. 

Husband  and  wife^Order  for  support— InformcUion, 

An  information  by  a  wife  setting  forth  that  her  husband  had  abused  her 
in  such  a  manner  that  she  was  compelled  to  leave  him,  and  had  since  failed 
and  refused  to  contribute  anything  to  her  support,  is  sufficient  to  sustain 
an  order  for  support,  although  the  information  omits  to  set  forth  a  deser- 
tion by  the  husband. 

Argued  Dec.  1, 1902.  Appeal,  No.  28,  April  T.,  1903,  by 
defendant,  from  order  of  Q.  S.  Allegheny  Co.,  June  T.,  1902, 
No.  332,  directing  husband  to  support  his  wife,  in  case  of  Com- 
monwealth V.  Davis  A.  Dean.  Before  Bbavee,  Orlady, 
Smith,  W.  W.  Pobtbr  and  W.  D.  Pobteb,  JJ.    Affirmed. 

Order  for  support. 

Information  and  order  for  support  were  as  follows : 

Personally  appeared  before  me,  John  Groetzinger,  an  alder- 
man in  and  for  the  city  of  Pittsburg,  M.  L.  Dean,  who  being 
duly  sworn  doth  depose  and  say  that  on  April  16,  1901,  in  Leet 
township,  Allegheny  county,  Pennsylvania,  a  certain  D.  A. 
Dean,  lawful  husband  of  this  affiant,  did  then  and  there  abuse 
the  affiant  in  such  a  manner  that  she  was  compelled  to  leave 
him,  and  he  has  since  October  18,  1901,  failed,  neglected  and 
refused  to  contribute  anything  to  her  support. 

Complainant  therefore  prays  and  desires  that  a  warrant  may 
issue,  and  the  aforesaid  defendant,  D.  A.  Dean,  may  be  arrested 
and  held  to  answer  this  charge  of  desertion  and  nonsupport, 
and  further  deponent  saith  not. 

And  now,  June  21, 1902,  defendant  heard,  ordered  to  pay  the 
costs,  pay  his  wife  the  sum  of  $100  per  month,  and  to  enter  into 
bond  in  the  sum  of  $1,500  with  surety  to  comply. 

Error  assigned  was  the  order  of  the  court 

John  Marron^  of  Marron  ^  McGirr^  for  appellant. 
Vol.  XXI — 41 
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df.  It.  Marshally  with  him  Scandretb  ^  Bamett^  for  appellee. 

Opinion  by  Smith,  J.,  December  13, 1902 : 

On  an  appeal  from  the  final  order  of  the  quarter  sessions,  in 
a  case  under  the  act  on  which  the  present  proceeding  is  based, 
this  court  has  no  jurisdiction  to  review  the  merits  of  the  case 
or  the  discretion  of  the  court  below.  The  only  matter  we  can 
consider  is  the  regularity  of  the  proceedings,  as  shown  by  the 
record.  This  has  been  decided  so  often  that  it  should  no  longer 
be  necessary  to  repeat  it. 

In  the  present  case,  the  defendant  was  arrested  and  bound 
over  on  an  information  by  his  wife,  setting  forth  that  he  had 
abused  her  in  such  a  manner  that  she  was  compelled  to  leave 
him,  and  had  since  failed  and  refused  to  contribute  anything 
to  her  support.  The  appellant  objects  that  this  omits  to  set 
forth  a  desertion  by  the  husband,  in  accordance  with  the  statute. 
But,  as  to  the  purpose  of  the  statute,  treatment  by  the  husband 
which  justifies  the  wife  in  leaving  him  is  equivalent  to  deser- 
tion on  his  part,  and  gives  her  the  same  right  of  support  that 
she  would  have  if  he  deserted  her.  Whether  the  wife  was 
justified  in  leaving  him  was  a  question  which  the  court  below, 
upon  the  evidence,  decided  against  him.  The  evidence  is  no 
part  of  the  record,  and  we  cannot  review  this  decision.  It  must 
be  assumed,  on  appeal,  that  all  questions  of  fact  were  rightly 
determined  by  the  court  below.  In  view  of  the  finding  on  the 
question  of  the  wife's  justification  in  leaving  her  husband,  the 
order  made  was  regular  and  proper.  As  to  the  quantum  of 
the  allowance,  we  have  no  power  to  review  the  conclusion  of 
the  court  below,  since  it  was  based  on  evidence  that  is  not  be- 
fore us. 

No  error  or  irregularity  appears  in  the  record,  and  the  order 
is  affirmed. 
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Mt.  Carmel  Borough  v.  Fisher,  Appellant. 

Baraughs^Curbstone  market — Ordinance — Police  regulation. 
It  is  the  common  law  of  Pennsylvania  that  every  municipal  corporation 
which  has  power  to  make  by-laws,  and  establish  ordinances  to  promote 
the  general  welfare  and  preserve  the  peace  of  town  or  city,  may  fix  the 
time  or  places  of  holding  public  markets  for  the  sale  of  foods,  and  make 
such  other  regulations  concerning  them  as  may  conduce  to  the  public  in- 
terest. 

A  borough  may  by  ordinance  provide  that  a  curbstone  market  may  be 
held  on  certain  days  of  the  week,  and  within  certain  honrs,  and  prohibit 
under  a  penalty  sales  on  the  street  on  any  other  days  or  nt  any  other  hour, 
although  the  occupants  of  permanent  stands  or  shops  are  permitted  to  sell 
at  all  hours  during  all  secular  days. 

Argued  Oct.  27, 1902.  Appeal,  No.  26,  Oct.  T.,  1902,  by 
defendant,  from  judgment  of  C.  P.  Northumberland  Co.,  Dec.  T., 
1901,  No.  173,  on  verdict  for  plaintiff,  in  case  of  Mt.  Carmel 
Borough  V.  Williams  C.  Fisher.  Before  Bbaveb,  Oblady, 
W.  W.  PoRTBB  and  W.  D.  Porter,  JJ.    Affirmed. 

Appeal  from  justice  of  the  peace.    Before  Savidgb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  $5.00.    Defendant 
appealed. 

Error  assigned  was  in  directing  verdict  for  plaintiff. 

S.  M.  Enterline^  with  him  Jefferson  Shipman^  for  appellant. 
— The  ordinance  was  an  illegal  restraint  of  trade  :  Mechanics- 
burg  Borough  V.  Koons,  18  Pa.  Superior  Ct.  131 ;  Com.  v. 
Snyder,  182  Pa.  630  ;  Com.  v.  Gardner,  133  Pa.  284 ;  Titus- 
ville  V.  Brennan,  143  Pa.  642 ;  Sayre  Borough  v.  Phillips,  148 
Pa.  482. 

J".  E.  Bastress^  for  appellee. — The  ordinance  is  not  class  legis- 
lation and  not  in  restraint  of  trade :  Milton  Borough  v.  Hoag- 
land,  3  Pa.  C.  C.  Rep.  288. 

Opinion  by  Orlady,  J.,  December  18, 1902 : 

But  one  question  is  raised  by  the  two  assignments  of  error,  to 
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wit,  the  validity  of  the  borough  ordinance,  under  which  this 
action  in  assumpsit  was  brought.  The  court  below  directed  a 
verdict  for  the  plaintiff,  and  subsequently  overruled  a  motion 
for  a  new  trial.  The  defendant,  who  was  a  farmer,  sold  cabbage, 
sweet  potatoes  and  radishes,  the  products  of  his  own  farm,  from 
his  wagon,  on  the  public  streets  of  the  borough  of  Mt.  Carmel 
on  a  day  which,  under  the  ordinance,  was  not  a  regular  market 
day.  The  suit  was  brought  before  a  justice  of  the  peace  for 
violating  the  ordinance,  and  there  was  a  recovery  of  a  judgment 
for  the  penalty  of  f5.00  as  a  fine,  and  costs.  The  ordinance 
in  question  is  entitled,  '^  An  ordinance  to  establish  and  regu- 
late a  curbstone  market  in  the  borough  of  Mt.  Carmel,"  which 
indicates  with  sufficient  clearness  its  purpose  and  scope,  and 
invites  inquiry  into  its  prohibitions  and  limitations:  Mauch 
Chunk  V.  McGee,  81  Pa.  433 ;  Gas  &  Water  Co.  v.  Downing- 
town  Borough,  193  Pa.  255;  Com.  v.  Curry,  4  Pa.  Superior  Ct 
356 ;  Pittsburg  v.  Daly,  5  Pa.  Superior  Ct.  528. 

The  ordinance  provides  by  section  2,  ^'  that  a  curbstone  market 
shall  be  held  on  Tuesday,  Thursday  and  Saturday  of  each  week ; " 
and  by  section  3,  '*  that  during  the  months  of  May,  June,  July, 
August  and  September,  the  market  hours  shall  be  between  the 
hours  of  five  and  nine  o'clock  in  the  forenoon  of  the  market 
days  aforesaid,  and  during  the  months  of  October,  November, 
December,  January,  February,  March  and  April,  the  market 
hours  shall  be  between  the  hours  of  five  and  ten  o'clock  in  the 
forenoon  of  the  market  days  aforesaid,  provided,  however,  that 
occupants  of  shops  or  stands  on  the  sidewalks  within  the  bor- 
ough may  sell  at  all  hours  during  secular  days."  By  section  4 
"  Oak  street  is  ordained  to  be  the  place  where  the  curbstone 
market  shall  be  held,  extending  along  the  line  of  the  curbstone 
from  Avenue  to  Sixth  street;  and  upon  application  of  persons 
desiring  to  occupy  a  stand  or  stall  in  said  market,  the  clerk  of 
the  market  shall  set  off  stations  or  positions  to  those  desiring 
to  occupy  them  regularly."  Section  6  provides^  "  no  market 
wagon  or  other  vehicle  containing  articles  for  market,  shall  be 
permitted  to  occupy  the  street  in  any  other  position  than  being 
backed  up  to  the  curbstone,  and  no  person  attending  market 
shall  be  permitted  to  occupy  by  a  bench,  or  otherwise,  more 
than  three  feet  in  width  of  the  sidewalk,  measured  from  the 
curbstone."     Section  8  "provides  that  the  curbstone  market 
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shall  be  held  for  the  sale  of  grain,  all  kinds  of  meat,  fish,  vege- 
tables and  fruit,  including  every  article  of  farm  and  garden  pro- 
duce, but  no  other  articles  whatsoever/'  Section  9  provides  *'  it 
shall  not  be  lawful  for  any  person  or  persons  to  hawk  or  vend 
on  the  streets  of  the  borough  .  .  .  poultry,  fruit  or  other  vege- 
tables from  wagons,  carts  or  other  vehicles,  on  any  day  of  tlie 
week  except  on  the  regular  market  days  established  by  this 
ordinance,  and  on  such  days  only  after  the  hours  fixed  above 
for  closing  the  said  market." 

It  is  earnestly  contended  by  the  appellant  that  the  ordinance 
is  invalid  owing  to  an  unjust  discrimination  between  persons 
in  the  same  business,  namely :  the  occupants  of  shops  or  stands 
on  the  sidewalks  within  the  borough  may  sell  at  all  hours  dur- 
ing secular  days,  while  those  who  are  authorized  to  sell  under 
the  curbstone  market  licenses  are  limited  to  Tuesday,  Thurs- 
day and  Saturday  of  each  week ;  there  is  absolute  prohibition 
against  sales  of  cabbage,  sweet  potatoes,  radishes,  etc.,  from 
wagons,  carts  or  other  vehicles,  on  the  streets  to  customers  on 
Mondays,  Wednesdays  and  Fridays,  though  the  vendor  may 
sell  to  local  dealers,  who  are  occupants  of  shops  or  stands,  and 
these  in  turn  may  make  legal  sales  of  the  articles  thus  pur- 
chased ;  the  system  authorized  by  the  ordinance  creates  a  mo- 
nopoly, is  in  restraint  of  trade,  and  is  not  a  police  regulation, 
and  that  the  appellant  had  the  right  to  sell  products  of  the  soil 
produced  by  his  labor,  anywhere  within  the  borough. 

The  power  to  make  needful  regulations  respecting  markets 
and  market  days  and  hawking  and  peddling  of  market  produce 
and  other  articles,  within  the  borough,  is  given  to  the  appellee 
by  sections  1  and  2  of  the  Act  of  April  3, 1851,  P.  L.  320 ;  and 
ever  since  Wartman  et  al.  v.  City  of  Philadelphia  et  al.,  33  Pa, 
202,  the  necessity  for  such  reasonable  regulations  has  been  rec- 
ognized by  the  Supreme  Court.  "There  is  nothing  which  more 
imperatively  requires  the  constant  supervision  of  some  author- 
ity which  can  regulate  and  control  the  public  market.  A  munic 
ipal  corporation,  comprising  a  town  of  any  considerable  magni- 
tude, without  a  public  market,  subject  to  the  regulations  of  its 
own  local  authorities,  would  be  an  anomaly  which  at  present 
has  no  existence  among  us.  The  state  might  undoubtedly 
withhold  from  a  town  or  a  city  the  right  to  regulate  its  markets, 
but  to  do  80  would  be  an  act  of  mere  tyranny  and  a  gross  viola- 
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tion  of  the  principle  universally  conceded  to  be  just,  that  every 
community,  whether  large  or  small,  should  be  permitted  to  con- 
trol in  their  own  way  all  those  things  which  concern  nobody 
but  themselves.  It  is,  therefore,  the  common  law  of  Pennsyl- 
vania, that  every  municipal  corporation  which  has  power  to 
make  by-laws  and  establish  ordinances  to  promote  the  general 
welfare,  and  preserve  the  peace  of  town  or  city,  may  fix  the  time 
or  places  of  holding  public  markets  for  the  sale  of  foods,  and 
make  such  other  regulations  concerning  them  as  may  conduce 
to  the  public  interest.  We  take  this  to  be  the  true  rule,  because 
it  is  necessary  and  proper,  in  harmony  with  the  sentiments  of 
the  people,  universally  practised  by  our  towns,  and  universally 
submitted  to  by  the  residents  of  the  country."  Since  this  case 
was  decided  in  1854,  there  has  been  no  change  in  legislation 
or  of  conditions  to  lessen  the  force  of  its  reasoning.  It  has 
been  directly  followed  in  many  cases ;  among  others,  see  O'Maley 
V.  Freeport  Borough,  96  Pa.  24,  Warren  Borough  v.  Geer,  117 
Pa.  207 ;  Sharon  Borough  v.  Hawthorne,  123  Pa.  106 ;  North 
Wales  Borough  v.  Brownback,  10  Pa.  Superior  Ct.  227,  and 
Mechanicsburg  Borough  v.  Koons,  18  Pa.  Superior  Ct.  131. 

It  was  deemed  necessary  for  the  general  welfare  of  the  borough 
to  confine  the  sales  to  Oak  street  between  Avenue  and  Sixth 
street  and  within  the  hours  and  dajrs  mentioned.  The  neces- 
sity for  the  general  system,  providing  for  the  preservation  of 
the  health  and  comfort  of  the  borough,  the  free  and  unob- 
structed use  of  its  highways,  and  to  insure  the  sale  of  only 
healthy  food,  and  honest  weights  and  measures,  is  conceded  by 
the  appellant.  The  resident  dealer,  who  has  a  regular  shop  or 
stand,  is  not  within  the  terms  of  the  ordinance,  and  the  fact 
that  he  is  premitted  to  sell  at  a  fixed  place  of  business,  which  is 
regulated  and  provided  for  by  other  ordinances  or  acts  of  as- 
sembly, furnishes  no  reason  why  sales  of  perishable  goods  should 
not  be  regulated  and  confined  to  certain  places  and  within  cer- 
tain times.  The  sale  of  such  articles  along  the  public  streets 
is  a  proper  subject  for  municipal  legislation,  as  such  unrestrained 
traffic  tends  to  promote  disorder,  unsanitary  conditions  and  is  a 
fruitful  source  of  imposition  on  purchasers  by  the  sale  of  un- 
wholesome food.  It  was  held  in  Commonwealth  v.  Gardner, 
133  Pa.  284,  that  farmers  ai*e  not  within  the  provisions  of  the 
Act  of  March  30, 1784, 2  Smith's  Laws,  99,  forbidding  peddlers 
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to  sell  goods,  wares  and  merchandise,  which  provisions  were 
never  intended  to  include  farm  products  in  the  hands  of  the 
farmer,  nor  is  the  transportation  of  such  products  to  a  market, 
for  sale  to  regular  customers,  who  are  supplied  by  the  grower, 
the  sort  of  business  at  which  laws  relating  to  peddling  are  di- 
rected. Legislation  of  the  character  of  this  ordinance  is  safely- 
entrusted  in  the  borough  councils,  as  the  local  community  is 
so  directly  interested  in  protecting  its  citizens  from  improper 
sales  that  if  any  phase  of  the  ordinance  becomes  a  hardship,  it 
is  readily  remedied.  The  necessity  for  the  public  market  is  be- 
coming more  emphasized  each  year  under  the  general  health 
and  pure  food  laws  of  the  commonwealth.  The  provisions  of 
this  ordinance  are  clear  and  easily  understood ;  they  are  rea- 
sonable regulations  of  a  matter  of  vital  importivnce,  such  as  the 
health  and  general  welfare  of  the  community.  Restricting  the 
sales  to  the  curbstone  market  and  limiting  them  to  within  cer- 
tain hours  during  Tuesday,  Thursday  and  Saturday  of  each 
week,  and  prohibiting  all  sales  from  wagons,  carts,  etc.,  during 
the  remaining  secular  days,  is  likely  to  result  in  a  direct  bene- 
fit to  the  citizens. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
afi&rmed. 


Zartman  v.  Spangler,  Appellants. 

Judgment— Opening  Judgment-- Discretion  of  court — Weighing  of  testi' 
mony — Horse —  Warranty — Evidence. 

An  application  under  the  Act  of  May  20,  1891,  P.  L.  101,  giving  the 
right  of  appeal  from  orders  opening,  vacating  or  striking  off,  etc.,  judg- 
ments of  any  kind,  whether  entered  by  amicable  confession  upon  warrant 
of  attorney,  or  otherwise,  is  an  equitable  proceeding  addressed  to  the  dis- 
cretion of  the  court.  The  judge  to  whom  the  application  is  addressed, 
acts  as  a  chancellor,  and  the  appellate  eouit  will  examine  the  record  only 
to  determine  whether  this  discretion  has  beeu  properly  exei*cised.  It  is  a 
mistake  to  suppose  that  the  couit  to  which  the  application  is  made  cannot 
judge  of  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses, 
but  that  every  case  where  there  is  a  conflict  of  testimony  must  be  sent  to  a 
jury. 

The  appellate  court  will  not  reverse  the  action  of  the  lower  court  in  re- 
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fusing  to  open  a  judgment  entered  on  a  judgment  note  given  in  part  pay- 
ment for  a  horse,  where  the  defendant's  claim  of  breach  of  wan'anty  is  met 
by  positive  proof  that  the  defendant  abused  the  horse  while  in  his  posses- 
sion, and  that  the  horse's  conduct  was  the  probable  consequence  of  such 
abuse. 

Argued  Oct.  28, 1902.  Appeal,  No.  116,  Oct.  T.,  1902,  by 
defendant,  from  order  of  C.  P.  Lebanon  Co.,  June  T.,  1901, 
No.  248,  discbarging  rule  to  open  judgment  in  case  of  J.  M. 
Zartman  v.  John  H.  Spangler  and  J.  W.  Spangler.  Before 
B£AVEB,  Orlady,  W.  W.  Pobtee  and  W.  D.  Pobtbb,  JJ. 
AflSrmed. 

Rule  to  open  judgment. 

From  the  record  it  appeared  that  the  judgment  in  question 
had  been  entered  on  a  judgment  note  given  in  part  payment  of 
the  purchase  price  of  a  horse. 

All  the  material  facts  disclosed  by  the  testimony  are  stated 
in  the  opinion  of  the  Superior  Court. 

The  court  discharged  the  rule  to  open  the  judgment/ 

Hrror  asfiffned  was  the  order  of  the  court. 

Thomas  H.  Capp,  for  appellants. — The  refusal  to  open  was 
within  the  sound  discretion  of  the  court :  Kaier  Co.  v.  O'Brien, 
202  Pa.  153 ;  Steel  Iron  Co.  v.  Jacobs,  9  Pa.  Superior  Ct.  122; 
Blauvelt  v.  Kemon,  196  Pa.  128  ;  McDonough  v.  Sheridan,  16 
Pa.  Superior  Ct.  861 ;  Ford  v.  Anderson,  139  Pa.  261 ;  Thomas 
V.  P.  &  R.  R.  R.  Co.,  148  Pa.  180. 

P.  S.  Keiser^  with  him  George  B.  Woomer^  for  appellee. — An 
application  to  open  a  judgment  and  let  the  defendant  into  a 
defense  is  substantially  an  appeal  to  the  equity  power  of  the 
court,  and  should  of  course  be  proceeded  in  as  nearly  as  may 
be  accoi'ding  to  equity  practice  :  O'Hara  v.  Baum,  82  Pa.  416 ; 
Humphrey  v.  Tozier,  154  Pa.  410 ;  Barley's  App.,  90  Pa.  321 ; 
Jenkintown  Nat.  Bank's  App.,  124  Pa.  337  ;  Stockwell  v.  Web- 
ster, 160  Pa.  473 ;  McKnight  v.  Nichols,  147  Pa.  158. 

Opinion  by  Orlady,  J.,  December  13, 1902: 

A  judgment  in  plain tiflTs  favor  and  against  the  defendants 
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was  entered  in  the  court  of  common  pleas,  for  $90.00.  It  was 
founded  upon  a  note,  with  the  confession  of  judgment  therein, 
dated  January  28, 1901,  payable  sixty  days  after  date  with  cost 
of  suit,  and  release  of  errors,  five  per  cent  collection  fee,  stay 
of  execution  and  waiver  of  exemption.  The  defendant  pre- 
sented a  petition  and  secured  a  rule  to  show  cause  why  the 
judgment  should  not  be  opened,  which  rule  was  granted.  Af- 
ter the  plaintiff  had  filed  an  answer  a  commissioner  was  ap- 
pointed to  take  testimony,  and  there  was  a  final  hearing  before 
the  court;  the  rule  was  discharged  at  the  cost  of  the  petition- 
ers, which  action  of  the  court  below  is  the  only  error  assigned. 
The  controversy  grew  out  of  the  defendants'  purchase  of  a  horse 
from  the  plaintiff,  and  if  the  rights  of  the  defendants  depended 
upon  the  testimony  adduced  in  their  behalf,  it  would  have 
been  the  manifest  duty  of  the  court  to  open  the  judgment,  but 
it  is  difficult  to  apply  such  conduct,  as  the  defendants  and 
their  witnesses  ascribe  to  the  horse,  to  the  animal  described  by 
the  plaintiff  and  witnesses  called  in  his  behalf.  At  the  time 
of  the  sale  the  plaintiff  warranted  the  horse  as  follows :  *'  solid 
and  sound,  well  broken,  must  work  and  drive  single  and  double, 
and  if  not  as  warranted,  it  would  be  no  sale  and  the  horse  could 
be  returned  and  the  money  would  be  refunded.*'  The  defend- 
ants contended  and  urged  through  their  own  testimony  and 
that  of  a  number  of  witnesses,  that  the  horse  was  not  broken, 
that  it  was  a  balker,  intractable,  and  \4cious.  The  plaintiff  ad- 
duced testimony  to  show  that  the  horse,  both  before  the  sale 
and  after  its  surrender  to  the  defendants,  was  substantially  all 
that  was  claimed  for  it  in  the  warranty,  and  that  the  unruly 
conduct  on  the  part  of  the  horse  while  in  the  defendants'  pos- 
session was  due  entirely  to  his  lack  of  tact  and  skill  in  hand- 
ling the  animal  and  his  cruel  treatment  of  it.  It  is  clearly 
shown  by  the  testimony  that  the  horse  was  about  four  years 
old,  spirited  and  high  mettled ;  that  prior  to  the  sale  to  the  de- 
fendants, it  had  been  used  with  safety  as  a  family  horse,  being 
well  behaved  and  tractable ;  that  the  defendants  had  the  horse 
only  a  few  days  when  it  was  surrendered  and  showed  unmis- 
takable signs  of  physical  abuse  and  ill  treatment ;  that  it  was 
kept  at  a  hotel  for  about  three  months  without  being  used,  and 
then  sold  to  pay  the  landlord's  claim.  The  man  who  bought 
the  horse  testified  as  a  witness,  to  having  seen  it  at  the  time  of 
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the  first  sale  and  to  having  used  it  frequently  after  he  purchased 
it  at  the  landlord's  sale ;  and  to  the  fact  that  it  was  used  by 
himself  and  his  wife  with  perfect  safety,  was  well  broken,  and 
could  be  easily  driven  on  public  highwaj-s  occupied  by  trolley 
roads.  While  the  testimony  was  very  conflicting,  the  question 
in  controversy  was  narrowed  to  a  small  compass,  and  the  court 
below  found  that  the  reason  that  the  horse  did  not  give  satis- 
faction to  the  defendants,  was  due  perhaps  to  the  treatment  it 
received ;  in  support  of  which  there  was  abundance  of  evidence 
submitted.  It  is  apparent  that  the  defendants  had  full  notice 
at  the  time  of  the  purchase  that  the  horse  was  of  a  nervous  dis- 
position and  would  require  prudent  handling  and  management ; 
that  he  was  not  a  saddle  horse  and  was  not  vouched  for  as  such. 

It  has  been  frequently  decided  that  an  application  under  the 
Act  of  May  20, 1891,  P.  L.  101,  giving  the  right  of  appeal  from 
orders  opening,  vacating  or  striking  off,  etc.,  judgments  of  any 
kind,  whether  entered  by  amicable  confession  upon  warrant  of 
attorney,  or  otherwise,  is  an  equitable  proceeding  addressed  to 
the  discretion  of  the  court.  The  judge  to  whom  the  application 
is  addressed,  acts  as  a  chancellor,  and  the  appellate  courts  will 
examine  the  record  only  to  determine  whether  this  discretion  has 
been  properly  exercised.  It  is  a  mistake  to  suppose  that  the 
court  to  which  the  application  is  made  cannot  judge  of  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses,  but  that 
eveiy  case  where  there  is  a  conflict  of  testimony  must  be  sent 
to  a  jury :  Jenkintown  National  Bank's  Appeal,  124  Pa.  337 ; 
Blauvelt  v.  Kemon,  196  Pa.  128 ;  Kelber  v.  Pittsburg  National 
Plow  Co.,  146  Pa.  485 ;  Stephan  v.  Hudock,  4  Pa.  Superior  Ct. 
474;  O'Brien  v.  Sylvester,  12  Pa.  Superior  Ct.  408;  Rehm  v. 
Frank,  16  Pa.  Superior  Ct.  175 ;  Duffy  v.  Kaufman,  18  Pa.  Su- 
perior  Ct.  362. 

We  have  carefully  examined  all  the  testimony  offered  in  sup- 
port of  the  defendant's  contention,  and  conclude  that  the  court 
was  justified  in  refusing  to  open  the  judgment,  under  the  weight 
of  the  testimony.  The  subsequent  good  conduct  of  the  horse 
was  quite  persuasive  as  to  its  disposition  and  training  when  it 
was  sold  by  the  plaintiff ;  and  that  is  the  time  to  be  considered 
in  determining  whether  or  not  the  warranty  had  been  fulfilled. 
The  defendants'  treatment  of  the  horse  immediately  after  they 
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received  it  from  the  plaintiff  would  reasonably  produce  such 
objectionable  results  as  were  testified  to,  and  for  which  the 
plaintiff  was  in  no  way  chargeable. 
The  order  of  the  court  below  is  affirmed. 


Hershey's  Estate. 

WiU—Legacies^Devise^Charge  on  real  estate. 

Where  a  wife  gives  all  of  her  pei'sonal  estate  to  her  hnsband  absolutely, 
and  all  of  her  real  estate  for  life,  with  directions  then  to  sell  and  divide 
proceeds  among  lawful  heira,  and  directs  that  ceitain  pecuniary  legacies 
shall  be  paid  to  the  legatees  after  the  death  of  her  husband,  at  the  death 
of  the  husband  after  having  disposed  of  all  of  his  personal  property  by 
will,  the  legatees  of  the  wife  are  entitled  to  have  their  legacies  paid  out 
of  the  proceeds  of  the  sale  of  the  real  estate. 

Argued  Nov.  13,  1902.  Appeal,  No.  98,  Oct.  T.,  1902,  by 
J.  Haldeman  Herr,  from  decree  of  O.  C.  Lancaster  Co.,  dis- 
missing exceptions  to  auditor's  report  in  estate  of  Elizabeth  B. 
Hershey,  deceased.  Before  Bbavee,  Oblady,  W.  W.  Pob- 
TEB  and  W.  D.  Porter,  JJ.    Afl&rmed. 

Exception  to  report  of  John  A.  Coyle,  Esq.,  auditor. 

The  material  portions  of  the  will  of  decedent,  other  than  that 
quoted  in  the  opinion  of  the  Superior  Court,  are  as  follows  : 

"  Item  First.  I  give  and  bequeath  to  my  beloved  husBand, 
Ephraim  Hershey,  all  my  pei-sonal  estate,  such  as  bonds  and 
mortgages,  lK)rough  bonds,  bank  and  turnj^ike  stocks,  etc.  My 
wearing  apparel  and  furniture  I  give  and  bequeath  to  my  dear 
sister,  Adaline  Bechtold,  to  dispose  of  as  she  may  think  proper. 

"  Item  Second.  I  give  and  bequeath  to  my  two  '  stepgrand- 
sons,'  Freddy  C.  Righter  and  Wm.  H.  Righter,  children  of 
my  deceased  stepdaughter,  Anna  B.  Righter,  n^e  Anna  B. 
Hershey,  who  was  married  to  Doctor  Washington  Righter,  one 
thousand  dollars  ($1,000)  to  each,  providing  they  should  live 
until  they  arrive  to  the  age  of  maturity.  Should  one  of  the 
above-named  *  stepgrandsons '  die  during  his  minority,  then 
the  other  shall  inherit  his  bequest;  but  sheuld  both  of  these 
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*  stepgrandsons '  named  die  during  their  minority,  then  this 
bequest  shall  fall,  and  shall  go  back  into  my  estate  again. 
These  bequests  shall  not  be  paid  to  the  legatees  until  after  the 
death  of  my  husband,  if  he  should  still  be  living  when  they 
shall  arrive  at  the  age  of  maturity,  unless  he  should  prefer  to 
pay  it  over  to  them  of  his  own  accoint. 

"  Item  Third.  I  give  and  bequeath  to  the  First  Methodist 
Episcopal  church  of  Columbia,  Pa.,  one  thousand  dollars 
($1,000),  to  be  applied  by  the  trustees  of  said  church  to  what- 
ever repairs  may  be  needed  after  this  donation  is  paid  into  the 
hands  of  the  trustees.  The  payment  of  this  donation  is  not  to 
be  made  until  after  the  death  of  my  husband,  if  he  should  out- 
live me,  or  at  any  time  he  may  wish  to  pay  it  during  his  life- 
time." 

Ephriam  Hershey  died  in  1893,  without  having  sold  the  real 
estate,  and  holding  the  peraonal  estate  intact.  He  bequeathed 
all  of  his  estate  to  Henry  S.  Hershey,  and  by  proceedings  in  the 
orphans'  court  all  of  the  personal  estate  which  he  derived  from 
his  wife  was  awarded  to  Henry  S.  Hershey,  executor  of  Ephriam 
Hershey.  See  Hershey's  Estate,  200  Pa.  562.  Subsequently 
the  r^al  estate  was  sold,  and  out  of  the  fund  the  auditor  and 
the  court  below  awarded  payment  of  the  legacies  provided  for 
in  the  will  of  Elizabeth  Hershey. 

Ettot%  assigned  were  in  dismissing  exception  to  auditor's 
report. 

John  H.  Fry  and  W.  N.  AppeU^  of  Appell  ^  Appell^  with 
them  JJ.  M.  Norths  for  appellant. 

Alfred  C,  Bruner  and  E.  2>.  North,  with  them  Tf.  B.  Qiven^ 
for  appellee. 

Opinion  by  William  W.  Porter,  J.,  December  18, 1902: 
This  appeal  requires  us  to  pass  upon  the  interpretation  put 
upon  certain  provisions  of  the  will  of  Elizabeth  B.  Hershey, 
by  the  orphans'  court.  We  have  before  us  an  elaborate  report 
by  an  auditor  and  a  comprehensive  opinion  from  the  court  be- 
low in  confirmation  thereof.  These  leave  little  to  be  said. 
By  the  first  clause  of  the  will  the  whole  personal  estate  was 
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given  to' the  decedent's  husband  to  the  exclusion  of  the  three 
pecuniary  legacies  given  by  the  second  and  third  clauses  of  the 
will  to  two  stepgrandsons  and  to  the  Episcopal  Church  of 
Columbia.  See  Hershey's  Estate,  200  Pa.  562.  The  last  clause 
of  the  will  is  as  follows  :  "  And  lastly.  I  appoint  my  beloved 
husband,  Ephraim  Hershey,  to  be  the  *  executor '  of  this  my 
last  will  and  testament,  and  I  also  empower  him  to  sell  my 
real  estate  and  execute  a  title  for  the  same  at  any  time  he  may 
think  advisable  to  do  so,  in  preference  to  living  in  it  or  renting 
the  property  during  his  natural  life,  and  I  direct  him  to  invest 
the  proceeds  he  may  receive  from  the  sale  of  the  same  in  safe 
corporation  bonds  and  mortgages  on  real  estate,  or  other  safe 
interest-bearing  securities  he  may  approve  of,  and  I  bequeath 
the  interest  or  income  of  the  investment  received  from  the  sale 
of  my  real  estate  (if  sold)  to  my  husband  during  his  natural 
life,  but  the  net  amount  received  from  the  sale  of  my  real  es- 
tate, after  the  death  of  my  husband,  shall  be  divided  among  my 
lawful  heirs,  and  after  the  death  of  my  husband,  as  *  executor ' 
of  my  estate,  I  appoint  and  empower  my  nephew,  J.  Haldeman 
Herr,  if  he  shall  be  living,  to  take  charge  of  my  real  estate, 
if  not  sold,  and  if  sold  by  my^  husband  during  his  lifetime,  then 
to  take  charge  of  the  securities  received  and  held  by  him  for 
the  sale  of  my  real  estate,  and  distribute  the  same,  as  directed 
above,  among  my  lawful  heirs,  allowing  him  for  attending  to 
the  duties  of  the  same  five  hundred  dollars  ($600)  of  the  same 
assets  for  carrying  out  the  provisions  of  this  my  last  will  and 
testament." 

The  question  raised  is  whether,  the  personal  estate  being 
gone,  the  money  legacies  above  mentioned  shall  come  out  of 
the  proceeds  of  the  sale  of  tlie  real  estate.  If  the  intention  of 
the  testatrix  be  clear,  technical  rules  of  construction  must 
give  way.  Within  the  four  corners  of  the  will  is  found  con- 
clusive proof  of  intention  that  the  legacies  shall  be  paid  out 
of  the  real  estate,  the  proceeds  of  the  sale  of  which  are  now  in 
court  for  distribution. 

Primarily  money  legacies  are  payable  out  of  personalty,  but 
under  this  will,  by  expression,  the  personalty  is  withdrawn  as 
a  fund  from  the  burden  of  paying  the  legacies.  This  the 
Supreme  Court  has  held  (supra)  in  terms.  There  was  but  one 
other  fund  to  pay  the  legacies,  namely,  the  proceeds  of  the  sale 
of  the  real  estate. 
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By  the  terms  of  the  will  the  husband  took  exactly  that  to 
which  he  would  have  been  entitled  under  the  intestate  law ; 
that  is,  the  personalty  absolutely  and  the  real  estate  for  life. 
The  lawful  heirs  in  case  of  intestacy  would  have  taken  the  real 
estate  on  the  husband's  death.  The  sole  necessity  for  making 
a  will  therefore  would  seem  to  be  the  giving  of  the  pecuniary 
legacies.  The  pecuniary  legatees  become  in  this  aspect  the 
primary  beneficiaries  indicated  nominatim.  The  clauses  giv- 
ing the  legacies  were  not  formal  but  directory.  The  legacies 
were  intended  to  be  paid. 

Given  that  the  gift  absolute  of  the  personalty  to  the  husband 
withdi-ew  that  fund  from  the  legacies  and  given  the  inten- 
tion that  the  legacies  should  be  paid,  the  result  is  that  the 
legacies  must,  and  were  intended  to,  come  out  of  the  realty 
or  its  proceeds.  It  is  a  familiar  principle  that  legacies  may  be 
made  a  charge  upon  land  or  its  proceeds  without  direct  ex- 
pression, provided  the  testator's  intention  so  to  charge  is  mani- 
fest. See  Clery's  Appeal,  36  Pa.,  64.  To  go  further  in  the 
discussion  seems  to  us  unnecessary. 

The  decree  is  affirmed. 


Watts's  Estate  (No.  1). 

Pbb  CiJKiAM,  December  18,  1902  : 

The  question  raised  by  this  appeal  involves  the  construction 
of  the  will  of  Catherine  Watts.  The  same  question  was  raised 
in  an  appeal  taken  to  the  Supreme  Court  of  Pennsylvania, 
which  was  decided  by  that  court  March  10, 1902, — Watts's  Es- 
tate, 202  Pa.  85. 

Inasmuch  as  the  same  question  is  involved  here  as  was  de- 
cided in  that  case,  we  follow  the  ruling  of  the  Supreme  Court. 
Judgment  reversed  and  record  remitted  to  the  court  below,  in 
order  that  distribution  may  be  made  in  accordance  with  the 
opinion  of  the  Supreme  Court 
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Watts's  Estate  (No.  2). 

Pbb  Cueiam,  December  18, 1902: 

The  same  question  involved  in  Still's  Appeal,  No.  178,  of 
October  term,  1901,  is  involved  here.  A  similar  decree  must, 
therefore,  be  made. 

Judgment  reversed  and  record  remitted  to  the  court  below, 
in  order  that  distribution  may  be  made  in  accordance  with  the 
opinion  of  the  Supreme  Court  in  Watts's  Estate,  202  Pa.  85. 


Watts's  Estate  (No.  3). 

Per  Cubiam,  December  13, 1902: 

The  same  question  involved  in  Still's  Appeal,  No.  178  of 
October  term,  1901,  is  involved  here.  A  similar  decree  must, 
therefore,  be  made. 

Judgment  reversed  and  record  remitted  to  the  court  below, 
in  order  that  distribution  may  be  made  in  accordance  with  the 
opinion  of  the  Supreme  Court  in  Watts's  Estate,  202  Pa.  85. 


Snader  v.  Schum,  Appellant. 

Argued  Nov.  12, 1902.  Appeal,  No.  87,  Oct.  T.,  1902,  by 
defendants,  from  judgment  of  C.  P.  Aug.  T.,  1896,  No.  147, 
on  verdict  for  plaintiff  in  case  of  A.  W.  Snader,  Receiver  of 
Lancaster  County  Mutual  Live  Stock  Insurance  Company,  v. 
John  E.  Schum  and  Charles  Holzworth,  trading  as  Philip 
Schum  Sons  &  Company.  Before  Beaver,  Oblady,  W.  W. 
PoBTEB  and  W.  D.  Poetee,  JJ.     Affirmed. 

Opinion  by  W.  D.  Pobteb,  J.,  December  13, 1902 : 

The  questions  raised  by  this  record  are  the  same  which  were 
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Opinion  of  the  Couit.  [21  Pa.  Supeiior  Ct. 

involved  in  consideration  of  the  case  of  A.  W.  Snader,  Re- 
ceiver, V.  Bomberger,  in  which  an  opinion  has  this  day  been 
filed.  Certain  questions  of  fact  were  in  dispute  at  the  trial 
of  this  issue,  and  those  questions  have  been  determhied  by  a 
jury  under  instructions  from  the  court  of  which  the  defend- 
ants have  no  grounds  for  complaint. 
The  judgment  is  affirmed. 
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ADVANCEMENTS. 

1.  WiU^AnnucUpaymenU  to  legatees.    M^lbbln's  Est.»  678. 

ADVERTISEMENTS. 

1.  Liquor  law — Tranter  of  applic<Uionr—Time  qf  filing  appHcaUon, 
Kelper's  Ltcense,  612. 

AFFIDAVIT  OF  DEFENSE,  tee  Practice,  C.  P. 

AMENDMENTS. 

1.  igeetment^Adveree  po9$e99lon—PrewmpHon  ofgranJL  JeakillS 
T«  MeMichael»  161. 

ANIMALS. 

1.  Fright  qf  horae—Negligenee—Contractor^Obstruetiondf  highway. 
Hieholas  y«  Keeling^  181. 

2.  Horse —  Judgment  — Opening  Judgment— Discretion  of  court- 
Weighing  €f  testimony— Warranty— Emdence,  Zartman  t.  Spang- 
ler,  647. 

3.  8aU  of  horse— Affidavit  ef  defense— Auctioneer— BstoppeL  Swift 
k  Co.  T«  Herkness,  528. 

APPEALS. 

1.  Affidavit  cf  defense — Recorde— Exceptions.  An  appeal  from  an 
order  discharging  a  rale  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  may  be  taken  without  any  exceptions  filed.  The  affidavit 
of  defense  is  a  part  of  the  record  and  needs  no  exception  to  bring  it 
upon  the  record.    Brainerd  t.  DariSy  599. 

2.  Assignments  cf  error — JEMdence.  An  assignment  of  error  to  the 
admission  or  exclusion  of  testimony  must  quote  the  questions  or 
offers,  the  objections  thereto,  and  the  ruliog  of  the  court  thereon. 
The  ruling  of  the  court  is  necessarily  upon  the  sufficiency  of  the  ob- 
jection, and  an  assignment  of  error  which  does  not  show  the  ground 
of  an  objection  does  not  make  clear  what  the  ruling  of  the  court  was. 
i^iiaker  City  Nat.  Bank  t.  Hepwortliy  566. 

3.  Assignments  of  error — Evidence — Instructions.  Assignments  of 
error  relating  to  the  rejection  of  evidence  and  the  rulings  of  the  court 
which  do  not  conform  to  Rules  15  and  16  of  the  Superior  Court,  will 
not  be  considered.  Berks  Co.  Directors  of  the  Poor  r.  Sclinylkill 
Co.  Directors  of  tlie  Poor,  627. 

4.  Assignments  of  error — Practice.  On  an  appeal  from  a  judgment 
on  a  verdict,  an  assignment  of  error  to  the  effect  that  the  court  erred 
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in  holding  that  a  certain  matter  was  a  fact,  without  showing  where  or 
how  or  when  or  in  what  manner  the  court  so  held,  is  defectiTe. 
Wymard  y.  Deeds,  332. 

6.  AttBignmenU  cf  error — Practice^  Superior  Court  Assignments  of 
error  in  an  appeal  from  the  orphans*  court  to  the  effect  that  the  court 
erred  in  allowing  certain  claims,  and  that  the  court  en*ed  in  "  hold- 
ing "  that  the  claims  were  properly  proved,  without  more^  are  insuffi- 
cient under  Rules  15  and  16,  and  will  not  he  considered.  Bams- 
chasePs  Est.,  497. 

6.  Asaignmtnts  of  error — Practice,  Superior  Court — Rules  19  and 
10.  An  appeal  will  he  quashed  where  one  of  the  assignments  of 
error  embraces  three  distinct  points,  and  where  the  other  two  assign- 
ments of  error  relating  to  the  admission  of  testimony  do  not  quote  the 
questions  or  answers,  the  ruling  of  the  court  thereon  and  the  testi- 
mony or  evidence  admitted,  with  reference  to  the  pages  of  the  paper- 
book.    Loeweke  t.  Lumberman's  B.  &  L.  Assn.,  389. 

7.  Charge  of  court — Harmless  error — Landlord  and  tenant  In  a  pro- 
ceeding by  a  landlord  to  regain  possession  of  leased  premises,  where 
the  verdict  is  for  the  plaintiff,  the  defendant  cannot  obtain  a  reversal 
upon  alleged  erroneous  instructions  given  by  the  trial  judge  in  re- 
spect to  the  measure  of  damages  in  case  the  jury  found  for  the  de- 
fendant.   Brown  t*  Montgomery,  262. 

8.  Exception  to  order-— Poor  law— Act  qf  March  16,  1868,  P.  L.  46. 
An  appeal  from  an  order  confirming  an  order  of  removal  of  a  pauper 
cannot  be  maintained,  where  no  exception  was  talcen  to  the  order  con- 
firming the  order  of  removal  as  provided  by  the  Act  of  March  16, 1868, 
P.  L.  46.  Berks  Co.  Direetors  of  the  Poor?.  Schnylkill  Co.  Direct- 
ors of  the  Poor,  627. 

9.  Findings  qf  fact— Orphans'  court  Findings  of  fact  by  the  or- 
phans* court  will  not  be  reversed  by  the  appellate  court  except  for 
plain  error.    Mnrphy's  Est.,  384. 

10.  Husband  and  wife—Order  for  support — Desertion — Evidence- 
Records.    Com.  T.  Dean,  641. 

11.  Interlocutory  order — Order  to  enter  bcUl — Criminal  law.  An  or- 
der quashing  an  indictment  coupled  with  a  direction  directing  defend- 
ant to  give  bail  for  his  appeaitince  at  the  next  term  is  not  an  interloc- 
utory order  from  which  no  appeal  lies.  The  order  is  final,  although 
it  does  not  have  the  effect  of  an  acquittal  of  the  defendant.  Com.  T* 
Conger,  217. 

12.  Interlocutory  order — Quashing  appeal — Issue  on  appeal  from 
county  auditor.  Where  the  court  of  common  pleas  makes  absolute  a 
rule  to  strike  off  an  issue  on  an  appeal  from  the  report  of  county  au- 
ditoi*s  "upon  payment  by  the  county  within  thirty  days  of  the  costs** 
which  have  accrued  upon  the  appeal,  and  in  the  event  of  the  refusal 
or  neglect  to  the  county  to  pay  the  costs  that  the  rule  be  discharged, 
and  the  county  takes  an  appeal  without  waiting  for  the  thirty  days  to 
expire,  such  appeal  is  from  an  interlocutory  oilier  and  will  be  quashed. 
Huntingdon  Co.  t.  Mason,  148. 

13.  Justice  cfthe  peace— Corporations — Bail — Act  qf  March  16, 1847, 
P.  X.  361.    Morgan  y.  Soisson,  141. 
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14.  Justice  qf  the  peace— Drfective  Bervice — Waiver—Acte  qfMarch20, 
1810,  5  am.  X.  161,  and  July  9,  1901,  P.  L.  614.    Silley  T.  Bart,  618. 

15.  Practice,  C.  P,— Trial — Eemarks  qf  counsel  Moore  T.  Nod* 
bertti44. 

16.  Practice,  Superior  Court — Continuance — D^ective  paper-book — 
Omission  of  testimony — Criminal  cases.  Where  a  criminal  case  has 
been  continued  for  several  terms,  and  five  months  have  elapsed  be- 
tween the  first  continuance  and  the  time  when  it  is  peremptorily  oiv 
dered  for  argument,  and  when  the  case  is  called  it  appears  that  ma- 
terial testimony,  without  which  none  of  the  assignments  of  error  can 
be  considered,  has  not  been  printed  in  the  appellant* s  paper-book,  the 
court  will  quash  the  appeal.  In  such  a  case  it  is  no  excuse  that  the 
delay,  and  the  omission  of  the  testimony,  was  owing  to  the  conduct 
of  the  stenographer,  where  the  record  does  not  show  that  the  appel- 
lant tools  any  step  to  compel  the  stenographer  to  do  his  duty.  Com* 
T.  Hasse,  291. 

17.  Quashing  same — Insolvency — Refusal  to  appoint  receiver — Act 
iff  June  4,  1901,  P.  L.  404,  see.  7.    Good's  Insolrencyy  625. 

18.  Bight  to  appeal — Executors  and  administrators — Distribution. 
Fnhniuiii's  Est.,  27. 

19.  Road  law — Report  of  viewers — Improvements.  Bostrarer  Town* 
lUp  Road,  195. 

20.  Road  law — Vacation  of  road — Improvements.  West  Donegal 
Township  Road,  620. 

21.  Statutes— Repeals  —  Mercantile  appraisers — Acts  of  April  11, 
1862,  P.  L.  492,  and  May  2,  P.  L.  184.    Com.  T«  Tetterlein,  587. 

ARBITRATION. 

1.  Contract.    Wymard  t.  DeedSy  882. 

ASSIGNMENTS. 

1.  Equitable  assignment — Agreement  between  execution  creditors — 
Sale  by  assignee  instead  qf  sheriff.  Where  it  appears  from  the  fair 
weight  of  the  evidence  that  a  senior  execution  creditor  agreed  with  a 
junior  execution  creditor  that  if  the  latter  would  permit  the  goods 
taken  in  execution  to  be  sold  by  the  assignee  of  the  defendant  in  the 
execution,  instead  of  the  sheriff,  the  junior  creditor  should  be  paid 
**out  of  the  moneys  coming  into  the  hands  of  the  assignee,'*  which 
would  otherwise  be  paid  to  the  senior  creditor,  and  the  senior  creditor 
subsequently  assigns  his  judgment  to  a  person  who  has  full  knowl- 
edge of  the  agreement  made  with  the  junior  creditor,  the  assignee  of 
the  judgment  takes  it  subject  to  the  rights  of  the  junior  creditor  un- 
der the  agreement.    Day  &  Sharpens  Assigned  Est.,  118. 

2.  Eqvitable  assignment — Equity — Contingent  interests.  An  equi- 
table assignment  is  an  agreement  in  the  nature  of  a  declaration  of  trust 
which  a  chancellor  never  hesitates  to  execute  when  it  has  been  made 
on  a  valuable  or  even  good  consideration. 

Equity  wiU  support  assignments  <»f  contingent  interests  and  expect- 
ancies, that  is,  things  which  have  no  present  actual  existence  but 
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rest  in  mere  possibility,  provided  the  agreements  are  fairly  entered 
into  and  it  would  not  be  against  pablic  policy  to  uphold  them.  Day 
&  Sharpens  Assigned  Est,  118. 

3.  Insurance  policy— Creditor.  Sommer  ?•  New  England  Mai. 
Life  Ins.  Co.,  501. 

4.  Cf  lease— Oil  and  gas  lease — LiabUity  of  (usignee  far  royalties. 
MaoDonald  t.  O'Neil,  364. 

ASSIGNMENTS  FOR  CREDITORS. 

1.  Judgment — Notice — Trust  and  trustees.  An  assignee  for  the  bene- 
fit of  creditors  canuot  sell  the  real  estate  assigned  to  him  to  the  as- 
signor himself,  and  accept  as  purchase  money  a  judgment  confessed  by 
the  assignor  to  a  third  person  to  secure  a  trust  fund,  where  it  appears 
that  the  attorney  for  the  assignee  and  the  person  to  whom  the  judg- 
ment had  been  confessed  in  trust,  all  had  knowledge  that  the  judg- 
ment had  been  given  to  secure  trust  money.  In  such  a  case  evidence 
that  the  judgment  had  been  confessed  to  protect  trust  funds  is  not  a 
collateral  attack  on  the  judgment  itself.  Hnber'a  Assigned  Est.9 
612. 

ASSIGNMENTS  OF  ERROR. 

1.  Appeals^Evidence.    Quaker  City  Nat.  Bank  t.  Hepworihy  666. 

2.  Appeals— Evidence— Instructions,  Berks  Co.  Directors  of  the 
Poor  T«  Scliaylkill  Co.  Directors  of  the  Poor,  627. 

8.  Appeals— Practice,    Wymard  r.  Deeds,  882. 
4.  Appeals— Practice,  Superior  Court.    BamsdiasePs  Est*,  497. 
6.  Appeals — Practice,  Superior  Court — i?uZe  19  and  16.    LoewokOT* 
Lumberman's  B.  &  L.  Assn.,  889. 

ATTACHMENT. 

1.  Demse— Vested  and  contingent  remainders — ConvereUm.  Wcotor^B 
Est.,  241. 

ATTACHMENT  EXECUTION. 

1.  Case  stated — Insufficient  for  d^ect  in  parties — Mortgage — iiKiir- 
ance  commissioner.    United  States  Tr.  Co.  of  Balto.  t.  Beeher,  608. 

ATTORNEY  AT  LAW. 

1.  Fees  and  expenses— Divorce— Order  for  payment  after  Judgment 
Bieder  t.  Bieder,  488. 

2.  Remarks  of  counsel— Practice,  C.  P, — Trial — Appeals.  MoorOT* 
Nenbert,  144. 

AUCTIONEERS. 

1.  Affidavit  of  defense— Sale  of  horse— Estoppel  Swlft  k  Co»  T« 
Herkness,  523. 

BAIL. 

1.  Justice  qf  the  peace — Appeals~~CorporaUons—Aet  of  March  I69 
1847,  P.  L,  861.    Morgan  T.  Soisson,  141. 
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2.  Order  to  enter  bail — Interlocutory  order — AppecUa — Criminal  law. 
Com*  T.  Ctouger,  217. 

BAILMENT. 

1.  Conversion  by  bailee.  Where  an  owner  of  a  horse  permits  his 
trainer  to  keep  the  horse  at  a  race  ti-ack  in  the  trainer^s  name,  but 
subsequently  reveals  his  ownership  and  pays  the  owner  of  the  race 
track  his  charges  for  feed  and  keep,  and  attempts  to  take  possession 
of  the  horae,  but  is  forceably  prevented  by  the  trainer,  who  claims, 
without  authority,  a  lien  oq  the  horse  for  his  services,  and  thereafter 
the  trainer  with  the  acquiescence  and  permission  of  the  race  track 
owner  takes  away  the  horse,  and  converU  it  to  his  own  use,  the  owner 
of  the  horse  has  a  right  of  action  against  the  owner  of  the  race  track 
for  the  value  of  the  horse.    Dixon  T.  Owens^  376. 

2.  Bailroada — Carriers — Personal  apparel — Act  of  April  11,  1867, 
P.  X.  60.    Bollard  t.  Delaware,  Lack.  &  W.  B.  R.  Co.,  583. 

BAKERIES. 

1.  Nuisance^Trespass—Negligence-'Damages.  Alexander  T«  Stew- 
art Bread  Co.,  526. 

BANKRUPTCY. 

1.  Bankrupt  act  of  1898,  sec.  QO-^Prrference — Evidence — Interest.  In 
an  action  by  a  trustee  of  a  bankrupt  to  recover  an  amount  of  money 
alleged  to  have  been  paid  as  a  preference  in  violation  of  the  00th  sec- 
tion of  the  national  bankrupt  act,  a  witness  may  be  permitted  to  tes- 
tify to  an  interview  had  by  him  with  the  bankrupt  and  the  defendant 
seven  months  prior  to  the  giving  of  the  preference,  where  it  appears 
that  from  the  date  of  the  interview  to  the  date  of  the  preference  the 
defendant  had  a  more  or  less  intimate  connection  with  and  knowledge 
of  the  affairs  of  the  bankrupt. 

Where  a  person  claims  a  legal  set-off  under  the  terms  of  clause  (c) 
of  section  00  of  the  banki*upt  act,  it  is  necessary  for  such  person  to 
show  specifically  that  the  payment  became  **  a  part  of  the  debtor^s 
estate.**  It  roust  be  shown  that  the  estate  was  benefited  in  some  way 
by  the  payment. 

In  an  action  by  the  trustee  of  a  bankrupt  to  recover  an  amount  al- 
leged to  have  been  paid  by  the  bankrupt  to  a  creditor  as  a  preference, 
interest  cannot  bo  charged  until  demand  made,  and  if  no  demand  was 
made,  interest  will  only  be  payable  from  the  date  of  the  suit.  Tred* 
way  Y«  Kanf  many  250. 

2.  Contract — Sale — Payment  in  goods — Affidavit  qf  drfense.  Brain* 
erdT.DaTls,  509. 

8.  Discharge — Fraudulent  debt — Judgment  A  discharge  in  bank- 
ruptcy is  good  against  an  action  of  assumpsit  on  a  debt  previously  con- 
tracted and  not  reduced  to  judgment,  although  the  debt  had  been 
fraudulently  contracted  by  the  debtor,  and  was  not  by  its  terms  due 
at  the  date  of  the  discharge  in  bankruptcy.  <{naker  City  Watoh  Co« 
T*  Lamoreanxy  493. 

4.  Prrference^Judgment — Pleading.    In  an  aoti(m  by  a  trustee  in 
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bankruptcy  against  a  creditor  of  the  bankrupt  to  recoTor  money  which 
the  creditor  had  collected  by  execution  process  against  the  bankrupt, 
the  statement  of  claim  is  insufficient,  which  fails  to  aver  that  the  bank- 
rupt intended  to  give  a  preference,  and  that  the  creditor  had  reason- 
able cause  to  believe  that  the  bankrupt  intended  to  give  such  pref- 
erence. 

He  who  would  recover  back  money  which  has  been  collected  by  the 
final  process  of  a  court  of  competent  jurisdiction  should  distinctly 
aver  every  material  fact  upon  which  his  right  to  recover  depends. 
Peck  T.  Connelly  22. 

BENEFICIAL  ASSOCIATIONS. 

1.  Accident  ben^ts— By-law 9— Decision  qf  tribunal  established  by  as- 
sociation. The  by-laws  of  a  beneficial  association  provided  for  an  ap- 
peal from  the  decision  of  the  grand  executive  committee  within  thirty 
days  to  the  grand  councilor,  and  from  the  grand  councilor  to  the  grand 
council  within  sixty  days  after  the  decision  is  rendered.  A  member 
claiming  an  accident  benefit  called  at  the  office  of  the  association  where 
he  met  the  president,  secretary  and  gi*and  councilor.  He  presented 
his  claim  to  them,  but  was  refused.  He  inquired  ^'if  there  was  any- 
thing further  to  do,''  and  was  told  that  he  could  appeal,  but  that  it 
would  not  be  of  any  advantage  to  him  to  do  so,  as  the  appeal  would 
be  heard  by  the  same  parties  who  had  that  day  disposed  uf  his  claim. 
The  claimant  took  no  appeal.  Held  that  the  plaintiff  was  bound  to 
pursue  and  exhaust  the  course  provided  by  the  by-laws.  Wick  T* 
Fraternities  Accident  Order,  507. 

2.  Qvaliflcations  of  membership — Teachers — School  teaching.  The 
constitution  of  a  beneficial  association  declared  that  the  purpose  of 
the  association  was  **  to  furnish  pecuniai*y  aid  frum  time  to  time  to 
such  of  its  members  as  shall  be  incapacitated  from  teaching  in  the 
public  schools  of  the  city  of  Philadelphia  by  reason  of  sickness  or  ad- 
vanced age,'*  and  that  the  memberahip  should  be  confined  to  those 
**  in  the  employ  of  the  board  of  public  education  of  the  city  of  Phila- 
delphia, or  of  any  of  the  boards  of  directors  of  the  several  sections  of 
said  district.''  It  was  also  provided  that  **  all  women  who  have  com- 
pleted a  term  of  school  service  of  thirty-five  years,  and  been  members 
of  the  association  for  two  years  ....  shall,  if  they  desire,  be  declared 
to  be  annuitants,  and  upon  such  action  by  the  board  of  trustees  shall 
receive  an  annuity.  .  .  .  The  said  terms  of  school  service  of  those 
who  join  this  association  within  the  first  two  years  from  the  date  of 
organization  may  have  been  commenced  in  this  city  or  elsewhere;  but 
of  those  who  shall  join  after  the  said  two  years,  the  term  of  such  serv- 
ice shall  have  been  commenced  in  the  public  schools  in  Philadelphia." 
Heldy  that  a  woman  who  joined  the  association  within  two  years  from 
its  organization,  and  had  served  twenty  years  out  of  thirty-five  years 
of  school  service  in  private  schools  was  entitled  to  an  annuity,  and  if 
she  has  established  this  fact,  she  cannot  be  defeated  of  her  right  by 
the  refusal  of  the  board  of  trustees  to  grant  her  application,  on  the 
theory  that  the  trustees  were  a  tribunal  for  the  final  adjudication  of 
the  rights  of  the  parties.  Cliild  T.  Teachers'  Annuity  Si  Aid  Aasn.,  480. 
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BONDS. 

1.  Principal  and  surety — Suit  in  name  of  United  States — Public 
works,    Uidted  States  y*  Hegemaiiy  450. 

2.  Principal  and  surety — Suit  in  name  of  United  States — Public 
works^Demurrage.    United  States  T.  American  Surety  Co.9  163, 

i5o; 

BOROUGHS. 

1.  Curbstone  market — Ordinance — Police  regulation.  It  is  tbe  oom- 
mon  law  of  Penngylvania  that  every  municipal  corporation  which  has 
power  to  make  by-laws,  and  establish  ordinances  to  promote  the  gen- 
eral welfare  and  preserve  the  peace  of  town  or  city,  may  fix  the  time 
or  places  of  holding  public  markets  for  the  sale  of  foods,  and  make 
such  other  regulations  concerning  them  as  may  conduce  to  the  public 
interest. 

A  borough  may  by  ordinance  provide  that  a  curbstone  market  may 
be  held  on  certain  days  of  the  week,  and  within  certain  hours,  and 
prohibit  under  a  penalty  sales  on  the  street  on  any  other  <)ays  or  at 
any  otlier  hour,  although  the  occupants  of  permanent  stands  or  shops 
are  permitted  to  sell  at  all  hours  during  all  secular  days.  Mt* 
Carmel  Boro*  t.  Fislier,  643. 

2.  Negligence — Contributory  negligence — Dtfective  sidewalk.  Decker 
!•  E.  Wasliington  Boro.^  211. 

3.  Eoads — Repair  of  road  on  boundary  line  between  borough  and 
township.  Where  the  center  lino  of  a  road  is  the  boundary  line  be- 
tween a  borough  and  a  township,  the  borough  is  charged  with  the 
duty  of  keeping  in  repair  the  half  of  the  road  within  the  borough 
lines,  but  it  cannot  make  any  change  of  gi*ade  of  its  own  half  of  the 
road  so  as  to  interfere  with  the  use  of  the  public  highway  in  its 
entirety.  It  may,  however,  with  the  acquiescence  and  consent  of  the 
authorities  of  the  township  extend  its  work  beyond  the  middle  of 
the  road,  and  in  that  manner  discharge  its  duty  to  maintain  the  high- 
way. In  such  a  case  the  question  whether  the  work  should  or  should 
not  be  carried  beyond  the  center  line,  the  township  consenting,  is 
within  the  discretion  of  the  borough  authorities. 

In  an  action  against  a  borough  to  recover  damages  for  injuries  to 
property  caused  by  the  change  of  grade  of  a  road,  the  center  line  of 
which  is  a  boundary  line  between  a  borough  and  a  township,  a  judg- 
ment against  the  borough  may  be  obtained  where  the  evidence  sub- 
mitted to  the  jury  tended  to  show  that  the  work  was  done  under  the 
direction  of  the  borough  street  commissioner,  and  was  paid  for  by 
the  proper  borough  authorities.  In  such  a  case  declarations  of  the 
street  commissioner  made  while  acting  within  the  scope  of  his  au- 
thority in  doing  the  work  as  to  the  character  in  which,  and  the  orders 
under  which,  he  was  acting,  are  part  of  the  res  gestae.  RotllweU  T« 
CaL  Boro.,  234. 

4.  Telegraph  companies — License  fee.  The  appellate  court  will  not 
reverse  a  judgment  in  favor  of  a  borough  on  a  verdict  against  a 
telegraph  company  to  recover  a  license  fee,  where  the  jury  by  its 
verdict  decides  that  a  license  fee  upon  the  telegraph  company  of 
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f  1.00  per  pole  and  fifty  cents  per  mfle  of  wire  stmng  within  the 
borough  limits,  is  not  nnreasonable.  Maim^s  Choiee  Bora»  T*  West* 
ern  Union  TeL  Go.9  488. 

BROKERS. 

1.  Real  estate  broker — Evidence — CommUsion — (Question  for  Jtary. 
It  the  property  sold  is  brought  to  tbe  attention  of  the  purchaser  by 
the  broker  and  the  principal  carries  on  the  negotiations  himself  or 
agrees  to  an  exchange  instead  of  a  sale,  or  allows  the  purchaser  a 
certain  time  to  agi*ee  to  his  terms,  and,  before  the  expiration  of  the 
time  allowed,  sells  to  another,  the  broker  is  entitled  to  his  commis- 
sions. Where  the  evidence  is  doubtful  as  to  whether  the  broker  had 
given  up  all  efforts  to  sell  the  property,  and  is  conflicting  as  to 
whether  the  property  was  sold  through  another  person,  to  parties  to 
whose  attention  the  broker  had  first  brought  the  property,  the  ques- 
tion of  the  broker^s  right  to  commissions  is  for  the  Jury.  Showaker 
T.  Kelly,  800. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Mortgage— Judgment—Opening  Judgment,  A  judgment  entered 
upon  a  scire  facias  sur  mortgage  sued  out  by  a  building  and  loan  as- 
sociation will  not  be  opened  on  the  ground  that  the  moi*tgage  had 
not  been  given  to  the  association  which  brought  the  suit,  where  it 
appears  that  by  consent  of  all  the  stockholders  of  the  association  to 
which  the  mortgage  had  been  given,  including  the  defendant,  the 
assets  of  that  body  had  been  handed  over  to  the  plaintiff  association, 
which  at  the  same  time  had  assumed  all  the  liabilities  of  the  former 
body,  and  that  such  stockholders  had  treated  the  new  corporation  as 
the  successor  of  the  old,  that  the  defendant  had  continued  to  pay  bis 
dues  and  interests  to  the  new  corporation  for  about  four  years  after 
it  was  formed,  and  received  statements  showing  that  the  new  asso- 
ciation was  discharging  the  obligations  of  the  old,  and  was  relying 
for  reimbursement  upon  the  assets  of  which  the  mortgage  in  question 
was  a  part.    Helping  Hand  B.  &  L.  Assn.  t.  Samnelson,  184. 

BY-LAWS. 

1.  Beneficial  association — Accident  ben^ts — Decision  qf  tribunal  es- 
tablished by  association,    Wiek  T*  Fraternities  Aceident  Order,  507. 

OASB  STATED. 

1.  Inst{ffleient  for  drfect  in  parties — Attachment  execution — Mort- 
gage— Insurance  commissioner.  Where  a  mortgage  has  been  delivered 
by  an  insurance  company  to  the  insurance  commissioner  under  the  act 
of  assembly  of  April  6,  1868,  a  judgment  cannot  be  entered  on  a  case 
stated  between  a  judgment  ci*editor  of  the  insurance  company  and  the 
receivers  of  the  insurance  company  against  the  mortgagor  for  interest 
due,  if  the  mortgagor  is  not  a  party  to  the  case  stated.  United  States 
Tr.  Co.  of  Balto.  y.  Beeber,  003. 
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CBRTIORABI. 

1.  Boad  law^Recordr-E9idenc&-^Que$tion8  cffacU  W68t  Donegal 
Township  B0MI9  620. 

CITIES. 

1.  Of  the  third  claM--ift£nicip€(lieie«--ii^U6r(a<nmetU  of  yicefto--l)i*- 
cretion  qf  controller.    Com.  T«  6i]lgriell»  286. 

COLLATERAL  INHERITANCE  TAX 

1.  DeeedenVa  estates — Proceeds  of  insurance  policy.  Mnrpllj's 
Est.,  884. 

2.  WiUr-Decedent's  e$tate-^UnUed  StaUs  tax  on  legacies.  Baker's 
E8l«»536. 

COMMISSIONS. 

1.  Real  estate  6roJker— JMcZenes— QuMtion  for  Jtary.  Showaker  T* 
KeUy,  390. 

COMMON  CARRIERS. 

1.  Railroads— Perishable  goods^Delay.  Farmers  N orsorj  Co»  T* 
Cowan,  192. 

2.  Railroads-- Personal  apparel—Act  of  April  11,  1867,  P.  L.  69. 
Bnllard  1.  Delaware  Lack.  Alf.lLIL  Co.»  583. 

CONSIDERATION. 

1.  Contract — Printed  form — Insertion  qf  written  words — Principal 
and  agent — Estoppel— Gas  companies — Mutuality — Equity.  Corbet  T« 
Oil  Citj  Fuel  Supply  Co.,  80. 

2.  Contract—Subscription  to  the  erection  of  a  church.  lippinoott's 
Est.,  214. 

CONSTITUTION  OP  PENNSYLVANIA. 

1.  Art.  16,  sec.  8 — Municipalities — Damages  to  property.  OoopOTT* 
Seranton  City,  17. 

CONSTITUTION,  U.  S. 

1.  Fourteenth  amendment — Estates  of  persons  supposed  to  be  dead- 
Act  of  June  24, 1885,  P.  L.  156.  Cnnnins  t.  Beading  School  Bist., 
340. 

CONSTITUTIONAL  LAW. 

1.  Constitution  qf  the  United  States — Fourteenth  amendment — Es- 
tates of  persons  supposed  to  be  dead— Act  qf  June  24,  1885,  P.  L.  155. 
The  act  of  June  24,  1885,  in  so  far  as  it  authorizes  the  distribution  of 
the  estate  of  a  living  citizen  of  tlie  United  States  domiciled  in  a  sister 
state  violates  the  fourteenth  amendment  of  the  constitution  of  the 
United  States  and  is  invalid.  The  vice  of  the  statute  is  not  in  the 
form  of  the  decree  which  the  court  is  authorized  to  enter,  but  in  di- 
vesting an  owner  of  his  property  by  a  proceeding  to  which  he  is  not  a 
party,  and  of  which  he  has  had  no  notice. 
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A  state  bas  jurisdiction  over  persons  and  property  within  its  boond- 
aries,  and  may  make  a  law,  tbe  purpose  of  wbiob  is  the  collection  of 
abandoned  estates,  with  proper  provisions  for  tbe  preservation  of  the 
property,  or  the  pix>ceeds  thereof  for  the  owner,  but  it  has  no  power 
to  divest  the  title  of  a  living  but  absent  owner,  and  give  it  to  others. 
Coniiiiis  T.  Beading  School  Dist.,  340. 

2.  Poxoer  qf  legislcUure — Nuisance — Municipalities — Smoke  from  bi- 
tuminous coal — Ordinance — Unambiguous  ordinance — Insertion  by  court 
qf  qualifications  or  conditions.    Pittsburg  T«  Keeeh  Co.^  548. 

3.  Retroactite  enactments — Pending  legislation.  The  legislature, 
provided  it  does  not  violate  the  constitutional  prohibitions,  may  pass 
retrospective  laws  such  as  in  their  operation  may  affect  suits  pending, 
and  give  to  a  party  a  remedy  which  he  did  not  previously  possess,  or 
modify  an  existing  remedy,  or  remove  an  impediment  in  the  way  of 
legal  proceedings.    Kislcaddon  T.  Dodds^  851. 

4.  Statutes — Retroactive  enactments — Act  of  April  4,  1901,  P.  L.  66. 
The  legislature  has  the  right  to  enact  statutes  which  reach  back  to 
and  change  or  modify  the  effect  of  prior  transactions,  provided  retro- 
spective laws  are  not  forbidden,  eo  nomine,  by  the  state  constitution, 
and  provided  further  that  no  other  objection  exists  to  them  from  their 
retrospective  character. 

The  Act  of  April  4,  1901,  P.  L.  66,  validating  private  sales  of  dece- 
dent^s  real  estate  made  by  executors  or  administratoi-s  for  the  payment 
of  debts,  although  retroactive  in  cbamcter,  is  a  proper  enactment,  and 
is  constitutional    Kislcaddon  T«  Dodds^  851. 

CONTRACTORS. 

1.  Negligence— Obstruction  qf  highway—Fright  of  ?u)rse.  Nicholts 
T.  Keeling,  181. 

CONTRACTS. 

1.  Affidavit  qf  d^ense — Breach — Time  of  performance.  In  an  action 
on  a  claim  based  on  a  promise  of  the  defendant  to  pay  in  the  event  of 
a  sale  of  certain  real  estate,  an  affidavit  of  defense  is  sufficient  which 
alleges  that  the  propeity  iu  question  was  not  sold,  but  was  exchanged 
for  other  real  estate  which  defendant  still  held,  and  that  the  time  for 
the  payment  under  tlie  contract  had  not  yet  arrived.  Sehoenbaechler 
T.  Land,  Title  &  Trnst  Co.,  415. 

2.  Affidavit  of  defense — Sale  to  another  dealer,     irons  T«  Kopf,  128, 
8.  Agreement  between  execution  creditors — Equitable  assignmemJtr^ 

Sale  by  assignee  instead  of  sheriff.    Day  A  Sharpens  Assigned  Est^f 
118. 

4.  Agreement  to  relinquish  administration — Executors  and  admUU*" 
trators.    Lewis's  Est.,  893. 

5.  Arbitration  clause.  Where  a  contract  by  which  a  subcontractor 
agrees  to  furnish  a  contractor  with  stone  for  a  building,  contains  an 
arbitration  clause  providing  in  effect  that  if  the  parties  could  not  agree 
as  to  certain  matters  mentioned  *^or  any  other  matter  should  arise  re- 
lating to  this  contract,*^  wherein  the  parties  could  not  agree  that  tha 
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matter  or  matters  in  dispute  shoald  be  left  to  the  architects  whose 
decision  should  be  final,  a  dispute  as  to  whether  the  subcontractor 
was  entitled  to  recover  for  the  whole  amount  of  stone  specified  in  the 
contract,  when  he  had  not  delivered  tlie  whole  amount  because  such 
amount  was  rendered  unnecessary  by  reason  of  rock  foundation  being 
found  sooner  than  was  anticipated,  is  a  matter  of  dispute  within  the 
meaning  of  the  arbitration  clause. 

Where  an  arbitration  clause  provides  for  a  reference  of  disputes  to 
architects,  giving  the  firm  name  of  the  arcliitects,  a  member  of  the 
firm  whose  name  is  not  in  the  firm  name,  who  was  the  architect  in 
charge  of  the  work  and  recognized  as  such  by  both  parties,  is  a  valid 
arbitrator,  and  his  finding,  acting  for  his  firm,  is  binding  on  the  par- 
ties.   Wymard  t.  Deeds,  332. 

6.  Consideration — Subscription  to  the  erection  of  a  church*  A  sub- 
scription in  writing  to  the  erection  of  a  church  made  by  a  decedent  in 
her  lifetime  cannot  be  enforced,  although  there  is  oral  evidence  that 
she  said  that  she  would  pay  instalments  at  certain  dates,  where  there 
is  nothing  to  show  that  the  agi'eement  was  made  for  a  consideration, 
or  that  other  subscriptions  were  made  on  the  faith  of  it,  or  that  the 
construction  of  the  church  was  begun  on  the  faith  of  it.  Lippinoott's 
Est,  214. 

7.  Covenants  as  to  repairs  in  paving  contract — Boad  law — Original 
paving— Repairs.    Williamsport  T.  Haghes,  443. 

8.  Debtor  and  creditor — Pai/ment  of  debt  oui  qf  fund  placed  in  the 
hands  of  another — Promise  to  pay  debt  of  another — Funds  of  debtor  in 
hands  of  promisor.    Howes  T,  MeCrea,  692. 

9.  Evidence— Parol  evidence — Technical  terms.  Glenn  t.  Strick- 
land, 88. 

10.  Executed  contract — Equity— Mistake — Negligence,  Tonngstown 
Elec  LU  Co.  T.  Butler  Co.  Poor  Dlst.,  95. 

11.  Furnishing  entertainment  to  citizois  and  guests — Discretion  of 
controller — Municipalities — Cities  of  the  third  class.  Com.  T.  Ging- 
rich, 286. 

12.  Husband  and  wife — Ostensible  ownership — Question  for  Jury .  In 
an  action  by  a  woman,  the  owner  of  a  hotel,  to  recover  for  board 
where  tlie  defendant  seeks  to  set  off  a  debt  due  to  him  by  plaintiff^s 
husband,  the  case  is  for  the  jury  where  the  evidence  shows  that  the 
plaintiff  permitted  her  husband  to  act  as  her  agent;  that  both  were 
actively  engaged  about  the  hotel;  that  there  was  nothing  to  indicate 
an  ownership  in  one  more  than  the  other;  that  the  contract  with  de- 
fendant was  made  by  the  husband,  and  the  defendant  made  no  inquiry 
as  to  the  ownership  of  the  hotel.    Watson  T.  Beck,  611. 

13.  Insurance — Life  insurance— Statement  as  to  age.  Doll  T.  PTtt* 
dentlal  Ins.  Co.,  434. 

14.  Lease— Royalties— Covenant.    SkfUen  T.  Logan,  106. 

16.  Mutuality — Remedies.  The  principle  that  contracts  must  be 
mutual,  must  bind  both  parties  or  neither,  does  not  mean  that  in  every 
case  each  paity  must  have  the  same  remedy  for  a  breach  by  the  other. 
Covenants  may  lie  against  one  where  only  assumpsit  can  be  maintained 
against  the  other.    The  mutuality  required  is  that  which  is  necessary 
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for  creating  a  contract  in  some  manner  enforceable  on  both  Bides,  but 
not  necessarily  enforceable  on  both  sides  by  specific  performance. 

Where  there  are  mutual  covenants  stipulating  reciprocal  advantages 
in  an  executoiy  contract,  and  even  if  not  mutual  in  the  sense  of  equality 
of  benefit,  that  is,  not  the  mutuality  which  stands  in  the  way  of  an 
enforcement,  yet,  if  the  contract  be  accepted  and  performed  by  one, 
equity  will  compel  performance  on  the  part  of  the  other.  Corbet  T« 
Oil  City  Fuel  Supply  Co.,  80. 

16.  Parol  agreement —  Waters  —  Licenses  —  Easement  —  Impro^it- 
ments-^Equity.    Moore  t*  Neobert,  144. 

17.  Parol  contract^Agent — Insurance— Fire  insurance.  Keystone 
Mattress  and  Sp.  Bed  Co.  t.  Pittsburg  Underwriters  of  Pa.,  38. 

18.  Practice  —  Damages — Evidence — Veterinary  surgeon*  Martien 
T.  Hansen,  405. 

19.  Principal  and  surety  —  Release  of  surety,  Bauschard  Co.  T» 
Fidelity  &  Casualty  Co.,  370. 

20.  Printed  form — Insertion  of  written  words — Principal  and  agent-' 
Estoppel— Gas  companies— Consideration — Mutuality — Equity.  Where 
the  duly  authorized  agent  of  a  natural  gas  company  acting  as  the 
company^s  representative  in  making  contracts  with  consumera  presents 
to  a  consumer  a  printed  form  of  contract  under  seal,  and  the  latter 
absolutely  refuses  to  sign  or  accept  it  unless  the  words  **  so  long  as 
he  may  desire  the  use  thereof  ^'  ai-e  insei*ted,  and  these  words  are  in- 
serted, and  the  consumer  relying  on  the  contract  equips  his  house  for 
the  use  of  natural  gas,  and  the  company  furnishes  him  gas  for  five 
years  without  any  objection  to  the  former  contract,  the  company  can- 
not deny  the  contract  as  executed,  nor  can  it  be  heard  to  aver  that  the 
written  words  were  without  consideration,  or  that  the  contract  was 
void  for  want  of  mutuality.  Such  a  contract  may  be  specifically  en- 
forced in  equity  in  favor  of  the  consumer.  Corbet  T.  Oil  City  Fnel 
Supply  Co.,  80. 

21.  Sale — Partial  performance — Set-off.  In  an  action  for  Iron  sold 
and  delivered  where  it  appears  from  the  statement  and  affidavit  of  de- 
fense that  the  plaintiffs  had  contracted  to  deliver  promptly  80,000 
pounds  of  iron  for  a  particular  purpose  known  to  plaintiff,  and  had 
only  delivered  40,000,  and  had  wholly  failed  to  deliver  the  balance, 
and  that  the  defendant  had  been  obliged  to  go  into  the  market  and  buy 
other  iron  at  an  increased  price  to  complete  his  own  contract,  the 
defendant  is  entitled  to  have  the  case  go  to  a  jury  to  determine  whether 
plaintiffs  had  substantially  pei-formed  their  conti*act,  and  if  not  to 
what  amount  defendant  was  entitled  as  set-off.  Eastern  Forge  Co. 
T.  Baizley,  504. 

22.  Sale —  Payment  in  goods —  Bankruptcy —  Affidavit  of  drfense. 
Brainerd  t.  Daris,  599. 

23.  Sale— Quality— Quantity— Affidavit  cf  d^ense.  In  an  action  to 
recover  the  price  of  pulp  where  it  appears  from  the  statement  that 
the  pulp  was  sold  at  a  certain  price  eighty-five  and  three  tenths  per 
cent  **  dry/'  an  affidavit  of  defense  is  sufficient  which  avers  that  the 
pulp  when  delivered  was  only  seventy-five  and  seven  tenths  per  cent 
air  di7  test,  making  nine  and  six  tenths  per  cent  excessive  moisture, 
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for  which  defendant  was  entitled  to  an  allowance.  In  such  a  case  it 
is  not  the  quality  but  the  quantity  of  the  goods  which  is  in  question, 
and  the  case  is  for  the  jury.  Howland  Polp  Co.  T«  Jessap  &  Moofe 
Paper  Co.^  495. 

24.  Sale — Beaervation  of  title — Unreasonable  restriction.  A  manu- 
facturer may  control  by  contract  the  trade  sales  of  proprietary  arti- 
cles to  his  direct  purchasers,  but  he  cannot  retain  the  title  to  his 
property,  and  impose  unreasonable  restrictions  on  its  transfer  after 
he  has  received  the  price  he  designates  as  the  full  purchase  price 
therefor. 

In  an  action  of  assumpsit,  it  appeared  that  plaintiff,  a  manufacturer 
of  pills,  printed  upon  tlie  boxes  containing  the  pills,  the  following 
notice:  **  Important  Notice. — This  box  of  Phenyo-Caffein  is  sold  to 
be  consumed  only,  and  the  title  continues  in  the  Phenyo-Caffein  Com- 
pany to  prohibit  a  resale  thereof  by  any  purchaser  at  retail,  except 
that  it  may  be  resold  for  not  less  than  twenty-five  cents  per  box  or 
five  boxes  for  one  dollar.  The  acceptance  of  this  box  by  any  person 
Is  assent  to  this  condition  of  sale,  and  a  direct  agreement  with  the 
Phenyo-Caffein  Company  that  for  each  violation  the  possession  of  the 
box  may  be  recovered,  and  the  party  selling  will  pay  the  said  company 
twenty-one  dollars  as  liquidated  damages,  it  being  impossible  to  as- 
certain the  exact  damages  the  said  company  will  suffer  by  said  vio- 
lation.'' The  plaintiff  required  his  customers  to  sign  a  contract  to 
the  effect  that  in  consideration  of  a  per  cent  deducted  from  the  full 
retail  price,  they  would  not  sell  for  less  than  the  prices  named  in  the 
notice.  The  defendant  rofused  to  negotiate  with  the  plaintiff,  and 
purchased  plaintiffs  pills  from  another  druggist  with  whom  he  made 
no  agreement,  and  from  whom  he  received  no  notice  of  the  matters 
contained  in  the  contract.  Defendant,  however,  knew  the  terms  of 
the  contract  Heldj  that  the  plaintiff  could  not  recover  from  the  de- 
fendant the  amount  of  liquidated  damages  mentioned  in  the  notice, 
on  the  theory  that  there  was  an  implied  contract  between  them. 
Garst  T.  Wissler,  532. 

25.  Sale— Set-off— Profits — Proof  of  deliveries.  In  an  action  to  re- 
cover for  goods  sold  and  delivered  where  the  defendant  claims  a  set- 
off for  loss  occasioned  by  failure  to  deliver  some  of  the  goods  ordered, 
the  defendant  cannot  show  loss  of  profits  on  future  deliveries,  where 
it  appeai-s  that  by  the  expenditui*e  of  a  small  sum  he  could  have 
placed  himself  in  a  position  to  procure  the  goods  from  parties  other 
than  the  plaintiff.    Hnntingdon  Malleable  Iron  Co*  t*  Bills,  556. 

26.  Set-off— Affidavit  of  defense.  Where  in  an  action  on  a  contract 
the  defendant  alleges  as  a  set-off  damages  resulting  from  the  failure 
of  plaintiff  to  deliver  goods,  and  the  purchase  of  other  goods  by  the 
defendant,  the  affidavit  will  be  deemed  insufficient  where  it  does  not 
state  from  whom,  or  from  where  the  other  goods  were  bought,  or 
what  quantity  was  bought,  or  at  what  price.  Wilmot  &  Hobbs  Mfg* 
Co.  T.  Penna.  Bolt  &  Nat  Co.,  490. 

27.  Set-off- Noticr.  In  an  action  by  a  subcontractor  against  a  con- 
tractor to  recover  under  a  contract  to  furnish  stone  for  a  building 
erected  by  the  defendant,  the  defendant  may  show  without  special 
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notice,  that  the  amouut  of  stone  originally  contemplated  by  the  oon* 
tract  was  rendered  unnecessary  by  reason  of  rock  foundation  being 
found  sooner  than  was  anticipated,  and  that  in  consequence  thereof, 
the  plaintiff  was  notified  not  to  deliver  a  certain  amount  of  stone, 
and  that  as  a  matter  of  fact  he  did  not  deliver  it,  although  he  claimed 
to  recover  the  whole  amount  of  the  stone  specified  in  the  contract. 
Such  a  defense  is  not  set-off.     Wymard  T*  Deeds,  382. 

28.  Settlement — Note — Compromise,  In  an  action  on  a  promissory 
note  where  it  appears  that  the  plaintiff,  a  foundryman,  had  refused 
to  return  certain  patterns  until  his  account  was  settled,  and  only  re- 
turaed  them  when  the  defendant  sent  the  note  in  controversy  with  a 
letter,  stating  that  the  note  was  for  balance  due,  and  was  sent  to  be 
*'  conciliatoiy,^*  binding  instructions  for  plaintiff  were  proper.  Hunt* 
ingdon  Malleable  Iron  Co.  t*  Bills,  556. 

29.  United  States  government  contractors — Partnership — Notice  </ 
change  qf  partnership.    United  States  T«  Hegenuuif  459. 

CONTROLLER,  see  Public  Officers. 

CONVERSION. 

1.  Willr— Power  to  sell  real  estate-^Devise— Vested  and  eonUngeiU 
remainders^Attachment.    Weeter's  Est*,  241. 

2.  Will— Real  estate.    Banch's  Est*,  00. 

CORPORATIONS. 

1.  Beneficial  association — Accident  ben^ts — By-laws — Decision  fftri' 
bunal  established  by  association.  Wiok  T.  Fraternities  Aeeident 
Order,  507. 

2.  Directors — Alienation  uf  all  the  assets — Stockholders — Assessment, 
A  co-operative  banking  company  organized  under  the  Act  of  April  14, 
1880,  P.  L.  100,  was  notified  by  the  banking  department  that  it  was 
conducting  a  business  not  authorized  by  its  charter.  Thereupon  the 
directors  without  any  authority  from  the  stockholders  conveyed  all 
the  assets  to  a  new  company  which  assumed  all  the  liabilities  of  the 
old  company  provided  that  the  old  company  should  make  *^  good  any 
and  all  losses  or  discrepancies  that  may  occur  between  the  assets  and 
liabilities.^'  The  new  company  administered  the  assets,  paid  the 
liabilities,  and  claimed  a  balance  of  several  thousand  dollars.  The 
directors  of  the  old  company  thereupon  levied  an  assessment  on  the 
stock  of  the  old  company,  which  had  not  been  fully  paid.  Held,  that 
the  assessment  could  not  be  collected. 

Whether  at  the  time  the  agraement  was  made,  the  company  was  in- 
solvent, or  solvent  but  incapable  of  proceeding  in  its  business  by  rea- 
son of  want  of  corporate  power,  it  was  the  duly  of  the  directors  to 
proceed  according  to  law,  to  place  the  assets  of  the  company  in  such 
custody  as  to  protect  the  interests  of  the  stockholders  and  ci*editors, 
and  with  those  who  should  be  accountable  for  the  administration  of 
the  trust  in  winding  up  the  corporate  affairs.  No  justification  can  be 
found  for  the  course  taken  by  the  directors  in  making  voluntary 


Digitized  by  VjOOQIC 


INDEX.  671 

CORPORATIONS~con«nue(J. 

alienation  of  all  the  assets  and  in  entrusting  their  administration  to  a 
company  which  assumed  no  obligation  to  account  for  profits  but 
reserved  the  light  to  hold  the  plaintiff  company  good  for  deficiencies. 
Farmer's  Co-operatiTO  Tmst  Co.  r*  Hazen»  130. 

8.  Justice  qf  the  peace  —  Appeals^Bail — Act  qf  March  16,  1847, 
P.  L,  361.    Morgan  t.  Soisson,  141. 

4.  Stock  subscription — Affidavit  of  dtfense.  An  action  by  a  corpora- 
tion to  racover  an  alleged  stock  subscription  cannot  result  in  a  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  where  it  appears  from 
the  statement  of  claim  and  the  affidavit  of  defense  that  the  defendant 
with  others  subscribed  to  certain  pi*eliminai7  expenses  (prior  to  the 
incorporation  of  the  plaintiff  company),  in  the  taking  out  of  patents, 
but  there  is  nothing  to  show  that  the  corporation  had  acquired  the 
right  to  the  unpaid  subscription  to  the  original  fund,  by  assignment, 
succession  or  otherwise.    Arnold  Monophase  Elee.  Co*  t*  CheWy  407. 

6.  Stock  subscription — False  statement  in  prospectus.  In  an  action 
by  a  foreign  corpoi-ation  to  recover  on  a  stock  subscription,  where  it 
appeal's  that  appended  to  the  stock  subscription  was  a  prospectus 
which  set  forth  that  the  company  had  purchased  a  property  particu- 
larly designated,  as  a  site  for  an  apartment  house,  and  that  such  a 
bnildiug  was  being  erected  thereon,  an  affidavit  of  defense  is  sufficient 
which  avers  that  the  plaintiff  had  never  purchased  the  property  desig- 
nated, and,  on  account  of  its  being  a  foreign  corporation,  could  not 
purchase  it,  that  the  building  was  being  erected  by  another  corpora- 
tion, and  that  defendant  was  induced  to  sign  the  stock  subscription 
on  the  strength  of  such  representations.  Quaker  City  Apartment 
House  Co.  T.  Matthews,  610. 

CRIMINAL  LAW. 

1.  Appeals— Interlocutory  order — Order  to  enter  haiL  Com*  T.  €fon» 
ger,217. 

2.  Appeals — Pra^tice^  Superior  Court,  —  Continuance  —  D^ective 
paper-book — Omission  of  testimony.    Com*  T*  HassOf  291. 

8.  Election  law — Fraud  at  primary  elections — Act  of  June  8,  1881, 
P.  L,  70.  Under  the  Act  of  June  8,  1881,  P.  L.  70,  entitled  **  An  act 
to  prevent  bribery  and  fi-aud  at  nominating  elections,  nominating  con- 
ventions, returning  boards,  county  or  executive  committees,  and  at 
election  of  delegates  to  nominating  conventions  in  the  several  coun- 
ties in  this  commonwealth,^^  an  indictment  cannot  be  maintained 
which  alleges  that  at  a  nominating  or  delegate  election  commonly 
known  as  a  primary  election,  the  defendant  offered  bribes  to  different 
electors  to  vote  for  him  for  the  office  of  county  chairman.  The  pur- 
pose of  the  act  was  to  prevent  bribery  in  the  nomination  of  candi- 
dates to  be  voted  for  at  a  subsequent  election,  and  does  not  apply  to 
an  election  of  officers  of  a  party  organization  by  direct  vote  of  the 
qualified  electors  of  the  party.     Com.  T*  Oongerf  217. 

4.  Election  law — Fraud  at  primary  elections — Bribery  of  a  member 
of  an  election  board — Act  of  June  8,  1881,  P,  L,  70,  sec,  6.  Under  sec- 
tion 6  of  the  act  of  June  8, 1881,  which  makes  it  a  misdemeanor  to 


Digitized  by  VjOOQIC 


672  INDEX. 

CRIMINAL  LA.yf'-conHnuetL 

'*  ODdeavor  to  iDfluenoe  a  member  of  a  coanty  or  ezecattve  commit- 
tee of  any  party,  a  judge  or  clerk  of  any  return  board  in  the  discharge, 
performance  or  nonperformance  of  any  act,  duty  or  obligation  per- 
taining to  such  office,*^  an  indictment  may  be  maintained  which 
charges  that  the  defendant  offered  money  to  a  member  of  the  elec- 
tion board  at  a  primary  election  to  influence  him  to  have  the  vote  of 
the  ward  cast  and  counted  in  favor  of  a  certain  person  for  the  office 
of  county  chairman.    Com*  T*  €U>nger9  217. 

5.  Evidence — Testimony  of  accomplice.  Although  the  uncorrobo- 
rated testimony  of  an  accomplice  should  be  received  with  caution^ 
yet  there  is  no  rule  of  law  forbidding  a  conviction  upon  his  evidence 
alone.    Com.  t.  Sayars,  76. 

6.  Evidence  as  to  good  ckaracter^Contradictione  in  charge,  A  con- 
viction in  a  criminal  case  will  be  reversed  where  the  court  charges 
that  *'  good  character  should  be  considered  in  a  doubtful  case,  or  in 
a  case  where,  after  summing  up  all  the  testimony  carefully,  the  jury 
are  in  an  equilibrium  or  almost  balanced,^'  although  the  court  affirms 
a  point  to  the  effect  that  '*  evidence  of  good  reputation  is  substantive 
evidence,  and  may  of  itself  raise  a  reasonable  doubt  of  the  defendant's 
guilt'*    Com.  T*  Sayarsy  75. 

7.  Indictment — Embezzlement— Township  treasurer — A  ct  qf  March  81, 
1860,  P.  L,  385,  sec,  65.  An  indictment  is  sufficient  under  the  Act  of 
March  31,  1860,  P.  L.  385,  sec.  05,  which  charges  that  the  defendant 
*'  being  then  and  there  treasurer  of  the  township  of  Farmington,  in 
the  county  of  Clarion,  having  been  duly  commissioned  and  acting  as 
such,  and  being  charged  as  such  treasurer  with  the  safe-keeping  and 
transfer  of  the  road  taxes  of  said  township  of  Farmington,  did  fraud- 
ulently take,  convert,  appropriate  and  apply  to  his  own  use  the  sum 
of  $356.20  of  the  moneys  and  property  of  the  said  township,  so  in  his 
charge  as  treasurer,  for  safe-keeping  and  transfer,  and  did  neglect  and 
fttil  to  pay  over  the  said  sum  of  1356.29,  at  the  time  and  place  required 
by  law  and  to  the  person  legally  authorized  to  receive  the  same.*'  Cdnu 
T.  Carson,  48. 

8.  Indictment — Quashing  indictment — Quashing  counts.  Where  cer- 
tain counts  of  an  indictment  are  good  and  others  are  bad,  the  court 
may  quash  the  bad  counts  and  leave  the  good  counts  stand.  Conu  T* 
Cfooger,  217. 

0.  Information — Practice — Indictment,  An  indictment  need  not 
conform  precisely  with  the  phraseology  of  the  information  provided 
the  offense  charged  is  the  same  in  substance.  The  fact  that  the  in- 
formation does  not  contain  as  full  and  specific  a  statement  of  the  of- 
fense as  the  indictment  does,  furnishes  no  ground  for  quashing  the 
latter.  If  there  is  room  for  sui-prise  an  application  for  time  to  meet 
the  graver  charge  will  be  allowed.    Com*  T.  Ooager,  217. 

10.  Practice — Charge  of  different  offenses — Indictment  It  cannot  be 
objected  in  error,  or  on  demurrer,  or  in  arrest  of  judgment  that  two 
or  more  offenses  of  the  same  nature  on  which  the  same  or  similar 
judgments  may  be  given,  are  contained  in  different  counts  of  the  same 
indictment. 

An  indictment  will  not  be  quashed  for  misjoinder  of  counts,  where 
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all  of  the  distinct  acts  alleged  in  the  different  counts  are  charged  to 
have  been  committed  to  influence  the  same  election  and  to  accomplish 
a  single  result,  namely,  the  election  of  the  defendant  to  the  office  of 
county  chairman.    Com*  T*  €N>ager9  217. 

11.  Railroads—Reconstruction  of  public  road— Road  law—Resa^ur 
dicata— Indictment.    Com.  T.  Allegheny  Val.  By.  Co.,  18a 

CUSTOM. 

1.  Evidence— Parol  evidence— Technical  terins.     Olean  v.  Strick- 
land, 88. 

DAMAGES. 

1.  Assessment/or— Road  law— Grading  street— Paper  grade— Act  of 
May  26. 1801,  P.  L.  117.    Greentree  Are.,  177. 

2.  Land  dcmages  —  Railroads— Parties    entitled— Remaindermanr- 
Lien  of  judgment— DecedenV s  estate,     DeWitt  T.  Lehigh  TaL  B.  R* 

Co.,  10. 

3.  Lease— Royalties— Covenant,    Skillen  T.  Logan^  106. 

-  4.  Measure  of— Landlord  and  tenantr-Covenant  on  the  part  qf  tenant 
for  repairs,     Longhlin  T.  Carey,  477. 

5.  Negligence  —  Municipalities  —  Drfective     sidewalk,      Wible    T. 

Phila.,  486. 

6.  Nuisance— Bakery— Trespass— Operation  of  business  in  residen- 
tial neighborhood,    Alexander  T.  Stewart  Bread  Co.,  526. 

7.  Practice — Evidence — Veterinary  surgeon.  Martien  T.  Hansell, 
405. 

8.  Toproperty— Municipalities— Constitution  qf  Pennsylvania,  art.  16, 
sec.  8.    Cooper  t.  Seranton  City»  17. 

DAMNOSA  HAEREDITAS. 

1.  WiU— Onerous  and  beneficial  properties  —  Devise.  M'Kibbin'a 
Est.,  578. 

DEBTOR  AND  CREDITOR. 

1.  Case  stated— Ins^fflcient  for  defect  in  parties— Attachment  execu- 
tion — Mortgage— Insurance  commissioner.  United  States  Tr.  Co*  of 
Baito.  T.  Beeber,  603. 

2.  Estates  of  persons  supposed  to  be  dead — Constitutional  law — Con- 
stitution of  the  United  States— Fourteenth  amendment— Act  cf  June  24, 
1885,  P.  L.  155.    Cnnnins  T.  Beading  School  Dist.,  340. 

3.  Executors  and  administrators— Appeals— Right  to  appeal— Distri- 
bution.   Fahrman's  Est.,  27. 

4.  Executors  and  administrators— Failure  to  account— Surcharge. 
LoTCll's  Est.,  378. 

5.  C^ft— Executors  and  administrators— Evidence.  Hnber's  Est., 
34. 

6.  Insurance — Assignment  qf  life  insurance  policy.  Sommer  T.  New 
England  Mot.  Life  Ins«  Co.,  501. 

7.  Liquor  license— Liquor  law.    Brady's  EstatO,  897. 

Vol.  XXI — 48 
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8.  Orphans'  court  aale^—Act  of  March  29,  1832.  Prior  to  the  act  of 
May  0,  1889,  P.  L.  182,  proceedings  iu  the  orphans*  court  upon  the 
petition  of  an  executor  or  an  administrator  for  an  order  of  sale  for  the 
payment  of  debts  were  governed  by  the  act  of  March  29,  1832,  which 
act  merely  contemplated  a  public  and  not  a  private  sale. 

Where  an  administratrix  under  an  order  of  the  orphans*  court  aells 
real  estate,  for  the  payment  of  debts,  but  the  sale  is  not  confirmed 
by  reason  of  the  inadequacy  of  price,  and  thereafter  the  administra- 
trix under  an  order  of  court  sells  at  private  sale  the  real  estate  to  the 
same  bidder  at  au  advanced  price,  and  the  record  is  not  amended  so 
as  to  make  it  appear  that  the  purchaser  had  agreed  to  increase  his 
bid,  and  that  the  court  had  then  confirmed  the  sale  as  a  public  sale, 
it  cannot  afterwards  be  alleged  that  the  sale  waa  other  than  a  private 
sale. 

Where  land  subject  to  a  life  estate  in  decedent's  widow,  is  sold  for 
the  payment  of  debts  at  a  private  sale,  and  the  widow  does  not  die 
until  sixteen  years  after  the  sale,  one  of  the  remaindermen,  who  was 
a  feme  covei*t,  and  who  at  the  time  had  knowledge  of  the  sale,  but 
no  actual  notice  of  the  nature  of  the  sale  until  sevei-al  yeai*s  there- 
after, and  who  had  no  knowledge  of  improvements  made  by  the  pur- 
chaser, is  not  estopped  from  instituting  a  suit  nineteen  years  after 
the  sale  by  reason  of  her  conduct.  In  such  a  case,  however,  the  title 
of  the  purchaser  is  cured  by  the  Act  of  April  4,  1901,  P.  L.  66.  Kls* 
kaddon  y.  ]>odd85  351. 

9.  Orphans*  court  sales — Private  sale  for  payment  qf  debts — Act  cf 
April  4,  1901,  P.  L,  66.  Where  upon  the  petition  of  an  administrator 
a  decedent's  real  estate  is  sold  for  the  payment  of  his  debts  in  1881, 
and  thereafter  the  administrator  enters  adequate  security,  the  defect 
in  the  title  of  the  purchaser  by  reason  of  the  fact  that  a  private  sale 
was  unauthorized  by  the  act  of  March  29,  1832,  is  cured  by  the  Act  of 
April  4,  1901,  P.  L.  66,  validating  private  sales  of  real  estate  made 
upon  petition  of  executors  and  administrators  for  the  payment  of 
debts;  and  this  is  the  case  although  a  suit  was  begun  by  a  party 
claiming  an  interest  in  the  real  estate  before  the  act  of  April  4,  1901, 
was  passed.    Kiskaddon  t.  Dodds,  351. 

10.  Payment  of  debt  out  of  fund  placed  in  the  hands  qf  another. 
Where  there  is  a  transfer  of  a  fund  to  the  promisor  for  the  payment 
of  a  debt,  he  is  liable  on  his  verbal  promise  made  to  the  owner  of  the 
fund;  or  if  property  charged  with  the  payment  of  the  debt  be  trans- 
ferred to  him  on  his  promise  to  the  vendor  to  pay  the  debt,  he  is  lia- 
ble. 

Where  a  fund  is  by  a  debtor  placed  in  the  hands  of  a  third  party  to 
be  applied  to  the  payment  of  a  debt  to  a  creditor,  such  creditor, 
although  not  present  when  the  arran^rement  was  made,  may  bring  suit 
against  the  holder  of  the  fund.    Howes  T*  McCrea^  592. 

11.  Bailroads — Land  damages — Pariv's  entitled — Remainderman — 
Lien  of  judgment.    DeWitt  T.  Lehigh  TaL  R.  B.  Co.,  10. 

12.  Sale  cf  real  estate-^Payment  of  debts—Act  qf  April  18,  1868 
{Price  Act).  The  act  of  April  18,  laW  (Price  Act),  does  not  apply  to 
a  case  where  a  petition  is  filed  in  the  orphans'  court  by  an  executor 
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or  an  administrator  for  an  order  of  sale  for  the  payment  of  debts. 
Spencer  v.  Jennings,  114  Pa.  619;  123  Pa.  184,  followed.  Kiskaddon 
T.  DoddSy  851. 

13.  Subscription  to  the  erection  of  a  church — Contract — Consideror 
lion.    Lippincott's  E8t.»  214. 

14.  Taxation — Collateral  inheritance  tax — Proceeds  of  inimrance  pol- 
icy.   Murphy's  Est.^  384. 

15.  Will— Collateral  inheritance  tax—United  States  tax  on  legacies. 
Baker's  Est.,  536. 

16.  Will— Legacies— Devise— Charge  on  real  estate,  Hersliey's 
Est.,  651. 

17.  Will— Onerous  and  ben^dal  properties— Devise.  M'Kibbin's 
Est.,  578. 

DEEDS. 

1.  BSectment^EHdence.    Hilliard  T.  ConneUy,  271. 

2.  Oil  and  gas  lease— Royalties— Reservation.    Diekson  T«  Fertlgy 

283. 

8.  Presumption  of  grant — Evidence — Question  for  Jury.  Where  a 
person  has  entered  into  possession  of  land  under  articles  of  agree- 
ment, and  he  and  his  successors  have  remained  in  possession  for  over 
forty  years,  paid  portions  of  the  purchase  money,  and  expended 
money  upon  the  land,  the  presumption  is  that  the  foundation  of  the 
title  claimed  is  a  deed,  and  the  question  whether  a  deed  was  or  was 
not  executed,  is  for  the  jury.    Jenkins  T*  McMlehaely  161. 

DEMURRAGE. 

1.  Principal  and  surety — Bond — Suit  in  name  qf  United  States— Pub- 
lie  works.    United  States  t*  American  Surety  Co.,  150. 

DEPOSITIONS. 

1.  Notice  of  filing — Evidence — Rules  qf  court— Judgment — Opening 
Judgment — Party  dead — Cross-examincttion.  Shannon  T.  Castner, 
204. 

DESERTION. 

1.  HuHband  and  vtife — Order  for  support — Evidence — Records — Ap^ 
peals.    Com*  T.  Dean,  641. 

DEVISEES. 

1.  Charge  on  land— Interest — Abatement  of  legacy.  Where  a  devisee 
of  land  subject  to  a  life  estate  takes  the  land  charged  with  the  pay- 
ment of  certain  legacies  after  the  death  of  the  life  tenant,  and  the 
devisee  is  also  a  creditor  of  the  estate,  and  the  orphans*  court  makes 
a  decree  abating  the  legacies,  and  directing  that  the  abatement  shall 
bear  interest,  the  court  will,  after  the  death  of  the  life  tenant,  direct 
that  interest  on  the  abatement  shall  be  computed  from  the  date  of 
the  former  decree  until  the  death  of  the  life  tenant,  and  that  the  abate- 
ment with  interest  thereon  as  thus  computed  shall  be  deducted  from 
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the  legacy,  and  that  the  balance  thus  ascertained  thall  be  paid  by 
the  deyisee  to  the  legatee.    Konkle^s  EsUf  200. 

2.  Vented  and  contingent  remaindera  —  Attachment  —  dmveraion. 
Where  testator  gives  his  real  estate  to  his  wife  for  life,  coupled  with 
a  power  to  sell  or  dispose  of  any  part  of  it,  with  remainder  over  to  his 
children  as  to  any  part  remaining  unsold,  with  direction  that  if  the 
children  should  not  take  the  unsold  part  at  an  appraisement,  the  ex- 
ecutors should  sell  it  and  divide  the  proceeds  among  the  children,  the 
latter  take  vested  interests  in  the  estate  at  the  time  of  the  testator's 
death,  subject  to  the  life  estate  of  the  mother,  and  such  interest  is 
converted  into  personalty  by  the  terms  of  the  will,  and  is  subject  to 
attachment  in  the  hands  of  the  executors.    Weeter's  S8t*9  241. 

DISCRETION  OF  COURT. 

1.  Evidence — Croaa-ezamination  of  expert  aa  to  hiafeea.  ShBJUUm  ¥• 
Castner,  294. 

2.  Judgment — Opening  Judgment — Weighing  of  testimony — Horae — 
Warranty— Evidence.    Zartman  T*  Spanglery  047. 

8.  Boad  law— Vacation  qf  road  —  Becord.  West  Donegal  Town* 
ship  Road,  620. 

DISTRESS. 

1.  Landlord  and  tenant—  Wrwagful  diatreas—Betnadiea.  ThOMas  T» 
61bb0B%  635. 

DIVORCE. 

1.  Counael  fee  and  expenaea — Order  for  payment  after  judgment 
Where  in  a  divorce  proceeding  the  court  grants  a  rule  for  an  order  for 
additional  counsel  fee  and  expenses  on  the  same  day  that  judgment  is 
entered,  the  court  has  power  subsequently  to  order  tlie  payment  of 
the  additional  counsel  fee  and  expenses,  notwithstanding  the  fact  that 
judgment  had  been  entered.    Rleder  T*  Bieder,  488. 

2.  Divorce  a  menaa  et  thoro — Widovo^a  exemption — Alimony,  A 
decree  of  divorce  a  mensa  et  thoro  with  an  order  for  alimony  at  the 
suit  of  the  wife  will  defeat  her  claim  to  the  $300  exemption  out  of  the 
estate  of  her  husband  at  his  death.    Eyans's  Est*,  430. 

3.  Ruleaqf  court — Service  qfpapera  by  aheriff^Act  qf  March  13, 1815, 
6  8m,  L,  286.  A  rule  of  the  court  of  common  pleas  providing  that  in 
divorce  cases  **the  subpoena,  copy  of  the  libel  and  notice,  and  prayer 
and  answer  shall  be  served  by  the  sheriff  upon  the  respondent,  if  he 
i8  within  the  county,'*  is  a  reasonable  and  proper  rule,  and  one  which 
the  court  has  power  to  make  under  the  Act  of  March  13,  1815,  6  Sm. 
L.  286,  although  there  is  nothing  in  that  act  which  requires  service  by 
the  sheriff.    Tlmney  t.  Tinmey,  538. 

EASEMENTS. 

1.  Licenaea^Bevoeable  and  irrevocable,    Hl^kinST^StOBeroaiyldS. 

2.  Watora  —  Lieenaea — Parol  agreement  —  JwyroosinetUs — Equity, 
VooM  T.  Novbert,  144. 
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1.  Amendment — Adverse  possession — Presumption  qf  grant.  Where 
plaintiffs  in  an  action  of  ejectment  claim  title  by  advei-se  poASCMion, 
and  on  an  appeal  from  a  judgment  for  the  plaintiffs,  they  also  argue 
that  the  evidence  was  sufficient  to  raise  a  presumption  of  a  grant,  and 
when  after  reversal,  at  the  outset  of  the  second  tii^l,  they  give  notice 
that  they  intend  to  claim  by  presumption  of  a  grant,  and  the  defend- 
ant goes  on  with  the  trial  without  asking  for  a  continuance,  the  de- 
fendant cannot  object  after  a  verdict  and  judgment  against  him  that 
the  plaintiffs  should  have  been  compelled  to  amend  their  abstract  of 
title  so  as  to  show  that  they  claimed  by  the  presumption  of  a  grant. 
Jenkins  t.  MeMlchael,  161. 

2.  Deed — Evidence.  In  an  action  of  ejectment  where  the  plaintiffs 
offer  in  evidence  a  deed  from  a  former  owner  which  contains  a  recital 
that  the  deed  conveys  the  same  ti*act  or  piece  of  land  deeded  to  the 
grantor  by  the  county  treasurer  under  a  tax  sale,  and  there  is  no  allega- 
tion or  proof  that  such  owner  had  any  other  title  than  the  one  con- 
veyed to  him  by  the  treasurer,  the  plaintiff  will  not  be  permitted  to 
offer  in  evidence  or  claim  under  another  deed  from  the  widow  and 
heirs  of  such  owner,  inasmuch  as  the  recoi'd  showed  that  tlie  widow 
and  heirs  had  nothing  to  convey.    Hilllard  T*  Connelly^  271. 

ELECTION  LAW. 

1.  Fraud  at  primary  elections^ Act  qfJune  8,  1881,  P.  L,  lO—Crim- 
iiial  law — Bribery  qf  a  member  of  an  election  board,  Conu  T*  Gongerf 
217. 

EMBEZZLEMENT,  see  Ciiminal  Law. 

EQUITY. 

1.  Contract — Printed  form — Insertion  qf  written  words —  Principal 
and  agent  —  Estoppel —  Oas  companies —  Consideration  —  Mutuality. 
Corbet  t.  Oil  City  Fuel  Supply  Co.»  80. 

2.  Equitable  assignment— Contingent  interests.  Day  A  Sharpens 
Assigned  Est.,  118. 

3.  Executors  and  administrators — Sale  of  real  estate,  Buchanan  T« 
Ammerman,  439. 

4.  Licemte — Irrevocable  license — Mines  and  mining — Drainage,  Hop* 
kins  T.  Stoneroad,  168. 

5.  Mistake — Negligence — Executed  contract.  A  mistake  will  not  be 
relieved  against  if  it  is  the  result  of  the  party's  own  negligence,  as 
for  instance,  where  he  has  not  taken  the  trouble  to  read  or  to  have 
read  to  him  the  paper  he  was  executing,  and  especially  is  this  the 
case  where  the  application  for  relief  has  been  postponed  until  the 
contract  has  been  fully  performed  by  both  parties,  and  the  party 
seeking  relief  does  not  offer  or  is  unable  to  restore  the  other  paity  to 
his  original  position. 

In  order  to  justify  a  decree  for  reformation  in  cases  of  pure  mistake, 
it  is  necessary  that  the  mistake  siiould  have  been  mutual.  Where 
the  mistake  has  been  on  one  side  only,  the  utmost  that  the  party  de- 
siring relief  can  obtain  is  rescission,  not  reformation. 
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After  a  poor  house  has  been  completed  under  a  oontraot  with  the 
county  commissioners  approved  by  a  judge  under  the  Act  of  April  19, 
1805,  P.  L.  88,  a  bill  cannot  be  maintained  by  the  contractors  for  a  ref- 
ormation of  the  contract  on  the  ground  of  mistake,  and  for  the  pay- 
ment of  an  an^ount  in  excess  of  the  contract  price,  where  the  mistake 
alleged  was  in  constructing  the  building  in  accordance  with  plans 
and  specifications  of  their  own  engineer  without  knowledge  that  they 
did  not  conform  to  the  plans  and  specifications  accompanying  the 
contract  and  on  file  in  the  commissioner's  ofiice.  In  such  a  case  there 
is  no  mutual  mistake  as  to  a  material  fact.  Toongstown  Eiec*  Lt* 
Co.  T.  Batter  €k>.  Poor  Dist.,  95. 

6.  Pleading — Evidence — Responsive  answer.  The  answer  of  defend- 
ant, when  responsive  to  the  bill,  is  conclusive,  unless  contradicted  by 
two  witnesses  or  by  one  witness  and  such  corroboi'ating  facts  and 
circumstances  as  are  equal  to  the  the  testimony  of  another  witness. 
Hopkins  j.  Stoneroad,  168. 

7.  Powers— Orphans^  court  —  Marshaling  assets,  Kankle's  Est*^ 
200. 

8.  Practice — Equity  rules — Printing  bill.  A  bill  in  equity  should 
be  dismissed  which  offends  against  the  equity  rules  in  the  following 
particulars:  (1)  That  the  bill  was  not  printed  as  required  by  Rule  14 
and  was  not  accompanied  by  a  certificate  that  there  had  not  been 
time  to  print  the  same;  (2)  that  there  was  not  indorsed  on  the  bill 
the  notice  to  appear  required  by  Rule  4;  (3)  that  the  bill  did  not  set 
forth  that  it  was  filed  or  intended  to  be  filed  in  a  court  of  common 
pleas  sitting  in  equity;  (4)  that  the  plaintiff  did  not  call  his  applica- 
tion a  bill,  but  a  petition.  Cooke  T*  Cen.  Dist*  &  Printing  TeL  Co.^ 
43. 

9.  Practice  —  Pleading  —  Telephone  company.  A  bill  in  equity 
against  a  telephone  company  is  fatally  defective  in  substauce  where 
it  merely  alleges  that  the  defendant  was  about  to  erect  a  telephone 
pole  on  the  propei*ty  of  the  plaintiff,  and  that  the  erection  of  such 
pole  would  be  a  great  and  irreparable  damage  to  said  property,  with- 
out any  averment  that  the  defendant  was  without  authority  to  erect 
the  pole,  oi*  that  such  erection  would  be  unlawful,  or  that  there  were 
peculiar  circumstances  which  rendered  the  remedy  at  law  inadequate. 
Cooke  Y.  Cen.  Dist.  &  Printing  Tel.  Co.,  43. 

10.  Sheriff's  sale — Setting  aside — Inadequacy  qf  price.  Westmore- 
land Guarantee  B.  &  L.  Assn.  t.  Nesbit^  150. 

ESTOPPEL. 

1.  Affidavit  of  d^ense — Auctioneer — Sale  qf  horse.  Swift  &  Co.  T« 
HerknesS)  523. 

2.  Contract — Printed  form — Insertion  qf  written  words — Principal 
and  agent — Gas  companies — Consideration — Mutuality — Equity,  Cor- 
bet T.  Oil  City  Fnel  Supply  Co.,  80. 

3.  Practice,  O.  C. — Legatee*8  day  in  court — Abatement  of  legacy, 
Knnkle's  Est.,  200. 
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1.  Appeals — Assignments  of  error — Instructions.  Berks  €©•  Direct- 
ors of  the  Poor  t*  SehnylkiU  Go*  Directors  of  the  Poor,  t$27. 

2.  Appeals  —  Practicey  Superior  Court  —  Continuance  —  Defective 
paper-hook — Omission  of  testimony— Criminal  cases.  Com*  Y*  Hasse^ 
291. 

8.  As  to  good  character — Criminal  law — Contradiction  in  charge — 
Testimony  of  accomplice.    Com*  Y*  Sayars,  75. 

4.  Bankruptcy— Bankrupt  Act  qf  1898,  sec.  60 — Prrference — Interest. 
Tredway  y*  Kanf man,  256. 

5.  Books  cf  account — R^reshing  memory.  Where  a  bill  book  is  not 
a  book  of  original  entries,  lias  not  been  offered  in  evidence,  and  has 
been  shown  to  have  been  made  up  by  a  clerk  from  memoranda  fur- 
nished him  by  others,  such  clerk  cannot  be  permitted  to  testify  as  to 
sales  and  deliveries  by  refreshing  his  memory  from  the  bill  book. 
Owen  Y.  Rothermely  561. 

6.  Contract— Husband  and  wife— Ostensible  ownership— Question  for 
jury.    Watson  y*  Beck,  511. 

7.  Cross-examination — Cumulative  questions.  Assignments  of  error 
relating  to  questions  put  on  cross-examination  will  be  overruled  where 
substantially  the  same  questions  were  put  to  and  answei-ed  by  the  wit- 
ness in  other  parts  of  his  testimony.    Shannon  Y*  Castner,  294. 

8.  Cross-examination— Discretion — Cross-  examination  of  expert  as  to 
his  fees.  The  extent  to  which  a  party  may  go  in  cross-examination  for 
the  purpose  of  testing  the  accuracy  of  recollection,  the  interest  or  the 
bias  of  an  opposing  witness  rests  largely  in  the  discretion  of  the  trial 
judge,  and  the  appellate  court  will  not  reverse  because  o^f  the  admis- 
sion of  questions  asked  for  that  purpose,  unless  there  has  been  a  very 
plain  abuse  of  discretion  to  the  injury  of  the  party  complaining.  The 
fact  that  an  expert  witness  is  to  receive,  or  has  received,  per  diem  com- 
pensation beyond  the  legal  witness  fee  does  not  affect  his  competency 
as  a  witness,  and  it  may  have  very  slight  bearing  upon  the  question 
of  his  impartiality.  Nevertheless  his  relation  to  the  party  calling  him 
may  be  such  as  to  warrant  the  jury  in  taking  it  into  consideration  in 
weighing  his  testimony.  Therefore,  it  is  not  reversible  error  to  per- 
mit cross-examination  upon  the  subject  within  reasonable  limits. 
Shannon  y*  Castner,  294. 

9.  Cross-examination — Improbality  of  statements.  The  general  rule 
limiting  cross-examination  to  the  matters  solicited  in  the  examination 
in  chief  does  not  exclude  questions  as  to  declarations  or  conduct  nat- 
urally tending  to  show  the  improbability  of  statements  made  in  the 
examination  in  chief.    Shannon  y*  Castner,  294. 

10.  Deed — Presumption  €f  grant— Question  for  Jury.  Jenkins  Y* 
McMichael,  161. 

11.  Depositions — Notice  of  filing — Rules  of  court.  Where  in  com- 
pliance with  a  rule  of  court  notice  of  the  filing  of  a  deposition  has 
been  given  and  has  been  accepted  by  the  attorneys  for  the  opposite 
party,  and  no  exceptions  have  been  filed  to  the  deposition,  objections 
to  the  deposition  are  thereby  waived  and  cannot  be  raised  at  the 
trial.    Shannon  y*  Castner,  294. 

12.  BSectment—Deed.    Billiard  Y*  Connelly^  271. 
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13.  Equity  —  Equity  pleading  —  BetponHve  anmoer,  Hopkins  T« 
Stoneroady  168. 

14.  Oift — Executors  and  adminietratora— Decedents'  estates.  Hsber's 
Est.,  34. 

15.  Handwriting — Comparison  qf  papers— Act  of  May  15,  1895, 
P.  L,  69.  To  aathorize  the  admission  of  a  writing  offered  as  a  test 
or  standard,  notliing  short  of  evidence  by  a  person  who  saw  the  party 
write  the  paper,  or  of  an  admission  by  such  party  of  its  being  genoine 
or  evidence  of  equal  authority  is  sufficient. 

It  is  the  duty  of  the  judge  to  require  the  same  kind  of  proof  as  was 
required  prior  to  the  act  of  May  15,  1895,  but  if  such  proof  is  fur- 
nished and  there  is  opposing  testimony,  his  decision  of  the  question 
of  fact  must  ordinarily  be  accepted  as  conclusive,  for  the  obvious 
reasmi  that  the  credibility  of  the  witnesses  is  an  important  factor,  and 
of  this  he  had  better  opportunity  to  judge  than  is  offered  by  tlie  ap- 
pellate court    ShAniioii  T.  Castnery  294. 

16.  Handwriting— Expert— Act  qfMay  15,  1895,  P.  L.  69.  The  Act 
of  May  15,  1895,  P.  L.  69,  made  it  competent  for  experts  to  make 
comparison  between  writings,  but  in  nowise  changed  the  law  as  to 
the  introduction  of  other  well  authenticated  writings  of  the  same 
party  for  the  purpose  of  comparison  to  be  made  by  the  jury. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed 
judgment  where  the  defendant  alleges  that  his  name  was  forged, 
another  paper  signed  by  the  defendant  two  years  before  the  date  of 
the  note  in  question  is  properly  admissible  for  purposes  of  com- 
parison.' Shannon  t.  Caitner,  294. 

17.  Husband  and  wife  —  Judgment  against  husband — Execution 
against  wife— Province  qf  couH  and  jury,    Sarits  T.  Spoek,  608. 

18.  Husband  and  wife — Order  for  support— Desertion — Becords — Ap- 
peals,   Com.  T.  Dean^  641. 

19.  Insurance— Hfe  insurance— Statement  as  to  age.  Boll  ¥•  Pni« 
^ntlal  Ins.  Co.,  434. 

20.  Judgment— Opening  Judgment — Discretion  qf  court — Weighing 
of  testimony— Horse— Warranty.    Zartman  T.  Spangler,  647. 

21.  Judgment — Opening  judgment — Forgery — Declarations— Bes  ges- 
toe.    Shannon  t.  Castner,  294. 

22.  Judgment — Opening  judgment — B^ormation  qf  note.  SniTOlj 
T.  Fisher,  56. 

23.  Malidousprosecution—ProbaMe  cause.    Bmff  T.  Kendriek,  468. 

24.  Negligence— Burden  of  proof^Fall  qf  heavy  articles  into  street, 
Ahern  t.  Melrin,  462. 

25.  Qf  partnership— Burden  qf  proof.    Daniel  T.  Lanee,  474. 

26.  Opinion  of  witness— Contradiction — Partner.  Where  a  partner 
on  the  witness  stand  has  given  an  opinion  as  to  the  construction  of  a 
written  instrument,  a  letter  written  by  another  partner  expressing  a 
different  view  is  not  competent  to  contradict  the  first  partner's  testi- 
mony.   Owen  T.  Bothermely  561. 

27.  Parol  evidence — Technical  terms.  Parol  evidence  is  admissible 
to  explain  the  trade  meaning  or  understanding  of  the  use  of  a  techni- 
cal term  in  a  contract  between  parties  engaged  in  a  particular  bu^ness 
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or  trude.    Such  evidence  does  not  varj  the  terms  of  the  contract  but 
serves  to  show  what  is  tlie  true  interpretation  of  it 

Tlie  terms  ''a  complete  carpenter's  rig  of  good  quality'*  and  an 
*' outfit  of  drilling  tools  aad  lines/'  in  a  contract  for  drilling  an  oil 
and  gas  well,  are  not  to  be  construed  by  the  court,  but  by  the  jury, 
with  the  aid  of  competent  expert  testimony.    Olenn  T*  Stricklandf 

28.  Practice — Damages — Veterinary  surgeon.  Martien  T*  HaoMlIy 
405. 

29.  Presumption — Irrference  from  nonproduction  qf  testimony.  In  a 
proceeding  to  determine  the  validity  of  a  paper  alleged  to  have  been 
forged,  where  neither  party  calls  as  a  witness  the  alleged  forger,  the 
court  is  justified  in  refusing  to  charge  as  a  matter  of  law  that  there  is 
a  *^  presumption  "  against  either  party. 

Under  some  circumstances  the  jury  may  draw  an  unfavorable  infer- 
ence against  a  party  from  the  nonproduction  of  evidence,  but  it  is  an 
inference  of  fact,  not  a  presumption  of  law.  Shannon  T*  Castnerf 
294. 

30.  Promissory  notes — Drfense — Composition  agreement.  Rldgway 
T.  Scott,  367. 

31.  Promissory  notes — Filling  in  date — Joint  maker.  Lanoe  T*  Cftl* 
TCrt,  102. 

32.  Promissory  notes — Payment— Confession  of  Judgment — Appeals- 
Assignments  of  error.    <{aaker  Ciity  Nat*  Bank  T«  Hepworth,  566. 

33.  Proof  of  deliveries— Contract— Sale— Set-off— Profits.  Hunting* 
don  Malleable  Iron  Co.  y.  Bills,  556. 

84.  Proof  outside  of  record— Road  law — Exceptions.  BofltraTOr 
Township  Road,  195. 

35.  Railroads— Common  carrier»— Perishable  goods— Delay.  Farm* 
ors  Nursery  Co.  t.  Cowan,  192. 

36.  Real  estate  broker — Commission— Question  for  Jury.  Showaker 
T.  Kelly,  390. 

37.  Road  lauj-Certiorari-Questions  of  fact  West  Donegal  TOWB* 
ship  Road,  620. 

38.  Witness — Contradiction  of  witness.  If  a  party  asks  and  receives 
a  negative  answer  to  an  irrelevant  question,  he  is  not  in  a  position  to 
complain  of  the  admission  of  evidence  to  contradict  it.  Shannon  T* 
Castner,  294. 

39.  Witness — Contradiction  of  witness.  The  right  to  discredit  a  wit- 
ness by  proof  of  contradictoi*y  statements  without  first  calling  his  at- 
tention to  them  in  order  that  he  may  have  an  opportunity  to  explain 
or  reconcile  them,  is  a  matter  within  the  sound  discretion  of  the  trial 
judge  upon  the  circumstances  of  the  case. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment,  it 
appeared  that  a  witness  for  the  plaintiff  between  the  date  of  the  grant- 
ing of  the  rule,  and  the  date  of  the  trial  of  the  issue  had  become  men-, 
tally  incompetent  to  testify.  The  plaintiff  read  in  evidence  the  depo- 
sition of  the  witness  taken  on  the  rule  to  open.  The  defendant  then 
offered  to  contradict  the  witness  by  proof  of  his  declarations  made 
after  his  deposition  was  taken.    The  witness  had  been  in  the  court 
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room,  but  before  the  defendant  could  examine  him  as  to  his  contra- 
dictory statements  he  had  left  the  court  without  permission.  The 
plaintiff  objected  to  the  defendant's  offer  on  the  ground  that  the  wit- 
ness had  not  first  been  examined  as  to  his  contradictory  statements 
and  given  an  opportunity  to  explain  them.  Htldj  that  the  court  com- 
mitted no  error  in  overruling  the  objection.  Shannon  T«  Cattnery 
294. 

40.  Witness — Refreshing  memory — Books  qf  account.  Where  owing 
to  certain  testimony  given  by  a  witness,  it  becomes  necessary  to  show 
that  the  witness  took  up  her  residence  at  a  certain  place  on  a  certain 
date,  a  merchant  may  be  permitted  to  testify  that  at  about  the  time 
mentioned  he  sold  the  witness  a  bill  of  goods,  and  he  may  be  permitted 
to  refresh  his  memory  as  to  the  date  by  referring  to  his  books  of  ac- 
count In  such  a  case  it  is  immaterial  that  he  enumerates  the  articles 
sold  after  refi-eshing  his  memory  from  the  books.  Shannon  T«  Cnit* 
ner,  204. 

EXCEPTIONS,  see  Practice,  C.  P. 

EXCEPTIONS. 

1 .  Appeals— Affidavit  qf  drfense— Records.    Brainerd  T.  DariSy  699. 

2.  Road  law — Proof  outHide  of  record — Notice — Report  qf  viewers, 
Bostrarer  Township  Boad,  195. 

8.  To  order^Appeals—Poor  Cdw^Act  of  March  16,  1868,  P.  L.  46. 
Berks  Co.  Directors  of  the  Poor  t«  Schuylkill  Co.  Directors  of  ihe 
Poor,  627. 

EXECUTIONS. 

1.  Husband  and  wife — Execution  against  wife — Judgment  against 
husband^Evidence—Province  qf  court  and  Jury.    SaTltS  T.  Speck,  608. 

2.  Sheriff's  interpleader— Act  qf  May  26,  1897,  P.  X.  95.  When  a 
claimant  of  personal  property,  taken  by  the  sheriff  in  execution,  gives 
the  bond  i-equired  by  the  2d  section  of  the  Act  of  May  26,  1897,  P.  L. 
95,  and  receives  the  property  from  the  sheriff  in  accordance  with  the 
provisions  of  that  statute,  the  title  to  the  property  vests  in  the  claim- 
ant It  is  no  longer  in  the  custody  of  the  law,  and  the  lien  of  the 
execution  is  at  an  end.  In  tliis  respect  the  act  of  May  26, 1897,  changes 
the  practice  adopted  by  the  courts  in  the  exercise  of  the  powers 
conferred  upon  them  by  the  Act  of  April  10,  1848,  P.  L.  448.  Meyer 
T.  Knight,  1. 

3.  Sheriff's  sale — Notice — Advertisement — Computation  qf  time — 
Week—AcU  of  June  16,  1836,  P.  L.  772,  and  July  2,  1895,  P.  L.  420. 
Under  the  provisions  of  the  63d  section  of  the  Act  of  June  16,  1836, 
P.  L.  772,  as  amended  by  the  Act  of  July  2,  1895,  P.  L.  420,  requiring 
that  notice  of  a  sheriff^s  sale  of  real  estate  shall  be  given  by  advertise- 
ment in  two  newspapers,  **  once  a  week  during  three  successive  weeks 
previous  to  such  sale,' ^  a  *^  week"  is  a  common  calender  week  ex- 
tending from  Sunday  to  Saturday  inclusive,  and  is  not  a  mere  period 
of  seven  dayn  regardless  of  the  day  of  beginning. 

While  the  act  does  not  require  that  the  first  advertisement  shall  be 
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published  three  full  weeks  before  the  sale,  it  does  reqnii-e  that  the 
publication  shall  be  during  three  successive  weeks  previous  to  such 
sale;  the  notice  of  sale  in  this  instance  is  the  fact  which* must  pre- 
cede the  time  of  sale.  The  period  during  which  the  notice  must  be 
given  must  have  expired  before  the  sale  can  be  made.  The  officer  has 
the  whole  of  the  last  calender  week  previous  to  the  sale  in  which  to 
publish  his  last  advertisement,  but  he  cannot  cut  short  the  period  of 
notice  required  by  the  statute,  by  publishing  that  last  notice  upon 
the  first  day  of  the  last  week.  The  last  publication  is  for  the  whole 
of  the  last  calendar  week,  and  until  that  week  has  expired  the  de- 
mands of  the  statute  have  nut  been  met    Cmrens  T«  Bloeher^  80. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Agreement  to  relinquish  administration.  An  agreement  made  in 
consideration  of  a  relinquishment  of  a  right  to  administer  is  against 
public  policy,  and  unenforceable. 

Where  a  widow  entitled  to  the  whole  of  the  income  of  her  hus- 
band's estate,  assigns  a  portion  of  it  to  a  son  *^  as  a  gift,''  and  there  is 
no  consideration  for  it  other  than  a  renunciation  on  the  part  of  the 
son  of  the  right  to  administer,  the  assignment  as  to  future  iucome 
may  be  revoked.    Lewis's  Estate,  393. 

2.  Appeals — Right  to  appeal — Distribution,  An  administratrix  who 
files  an  account  in  the  orphans'  court  by  which  she  admits  that  she 
has  a  specific  balance  in  her  hands  for  distribution,  has  no  standing  as 
administratrix,  to  appeal  from  the  decree  of  the  court  making  that 
distribution,  so  long  as  the  decree  does  not  surcharge  her,  or  make 
distribution  of  an  amount  larger  than  the  admitted  balance  due  the 
estate.  It  is  immaterial  that  the  administratrix  is  also  the  widow  of 
decedent,  if  she  does  not  appeal  in  that  capacity.  Folimiail's  Est^f 
27. 

3.  Appointment  after  twenty-one  years— Act  of  March  15, 1832.  The 
act  of  March  15,  1832,  which  provides  that  **  no  letters  of  administra- 
tion shall  in  any  case  be  originally  granted  upon  the  estate  of  any  de- 
cedent after  the  expiration  of  twenty-one  years  from  the  day  of  his 
decease  except  by  the  order  of  the  register's  (orphans')  court  upon 
due  cause  shown,"  applies  not  only  to  cases  in  which  no  lettei-s  of  ad- 
ministration have  been  previously  granted,  but  also  to  cases  in  which 
previous  letters  have  been  issued.  The  word  **  originally  "  in  the  act 
is  synonymous  with  the  expression  "in  first  instant."  Hanbest's 
Est.,  427. 

4.  Failure  to  account — Surcharge.  Where  at  the  audit  of  the  ac- 
count of  an  administratrix,  it  appears  that  the  administratrix,  who 
was  the  widow  of  decedent,  took  from  the  person  of  the  decedent 
during  his  lifetime,  a  roll  of  money,  which  she  requested  another 
person  who  was  present  to  count,  and  the  administratrix  does  not  in- 
clude it  in  her  account,  she  will  be  surcharged  therewith.  LoTell's 
EsUte,  378. 

5.  0\ft — Deeedenfs  estate — Evidence,  A  claim  by  an  executor  that 
»  draft  which  was  the  whole  estate  of  the  testator,  his  brother,  was  a 
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gift  to  liimself,  is  not  sustaiDed  by  evidenoe  in  effect  that  on  tlM  day 
before  testator  died  he  told  the  executor  that  he  wonld  have  to  buy  a 
cemetery  lot  and  gave  directions  as  to  the  manner  of  his  bnrial  and 
the  payment  of  bis  funeral  expenses,  and  at  the  same  time  indorsed 
the  draft  and  handed  it  to  his  brother,  and  on  the  same  day  executed 
a  will  by  which  he  directed  that  his  debts  and  funeral  expenses  should 
be  paid,  that  a  tombstone  costing  an  amount  stated  should  be  erected 
over  his  grave,  and  that  the  remainder  of  his  property  should  go  to 
his  two  brotliers.    Hober's  Est*^  34. 

6.  Liquor  law — Liquor  license — DecedefU*8  estate,  Brady's  EsL^ 
397. 

7.  Sale  of  real  estate — Equity.  Where  an  administrator  files  a  bill 
in  equity  against  a  committee  of  a  lunatic  who  had  used  moneys  of 
the  estate  to  purchase  real  estate  in  her  own  name,  and  secured  a  de- 
cree in  his  favor,  in  which  he  is  also  appointed  master  to  sell  the  real 
estate  in  controversy,  the  administrator  may  sell  the  land  and  execute 
a  good  deed  therefor,  and  as  against  a  minor,  who  through  his  guard- 
ian had  full  knowledge  of  the  equity  proceeding,  and  of  the  sale,  and 
«tood  ready  to  take  his  distributive  sliare  of  the  proceeds  from  the 
hands  of  the  administrator.    Buchanan  T.  Ammermany  430. 

8.  Trust  and  ti*vstees — Investment  in  trustee^s  business — Interest* 
Where  executors,  who  are  also  trustees,  invest  practically  the  whole 
personal  estate  in  their  own  business  and  subject  it  to  the  risk  of  the 
same  for  many  years,  and  it  appeara  from  their  own  testimony  that 
they  were  obliged  to  pay  a  higher  rate  of  interest  than  six  per  cent  for 
th^  use  of  outside  funds,  they  must  account  to  the  estate  for  at  least 
the  legal  rate  of  interest,  the  parties  in  interest  so  demanding,  although 
it  appears  that  fiye  per  cent  was  recognized  in  the  community  in  which 
they  liyed  as  a  fair  and  reasonable  rate  for  long  investments.  FIjiib's 
Est.,  126. 

FINDINGS  OF  FACT. 

1.  Appeals— Orphans'  court.    Murphy's  Est^y  384. 

FORGERY. 

1.  Judgment— Opening  Judgment— Evidence—Delay-'Charge.  Shtt* 
HOB  T.  Castner,  294. 

FRAUD. 

1.  At  primary  elections— Criminal  law— Election  law— Act  ofJuneSy 
1881,  P.  L.  10— Bribery  of  a  member  of  an  election  board.  Com*  T» 
Gonger,  217. 

2.  Fraudulent  debt— Bankruptcy  —  Discharge— Judgmwt.  Qaaker 
City  Watth  Co.  t.  Lamoreaox,  493. 

GAS  AND  GAS  COMPANIES. 

1.  Contract — Printed  form— Insertion  qf  written  words — Principal 
and  agent— Estoppel— Consideration— Mutuality— Equiify,  Corbet  T« 
OU  City  Foel  Sopply  Co.,  80. 
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2.  Natural  gas  companitn  --Acts  of  May  29, 1886,  P.  X.  29,  and  May  11, 
1897,  P.  L,  50.  Natural  gas  companies  iacorporated  under  the  Acts- 
of  May  29,  1885,  P.  L.  29,  and  May  11,  1897,  P.  L.  50,  who  do  not  com- 
ply with  their  duty  ^*  to  furnish  gas  to  persons,  corporations  and  as- 
sociations within  convenient  connecting  distance  "  of  their  lines  may 
be  compelled  to  do  so  by  a  court  of  equity.  Corbet  T«  Oil  City  Fuel 
Sopply  Ca.9  80. 

GIFTS. 

1.  Executors  and  adtninistratora — DecedenVa  estate — Evidence.  Hll« 
ber^s  Est.,  34. 

HIGHWAYS. 

1.  D^ective  sidewalk — Negligence— Boroughs — Contributory  negli^ 
gence.    Decker  t.  E.  Washington  Boro.,  211. 

2.  Drfective  sidewalk— Negligence^Municipalities.  Wible  T*  Phila^y 
486. 

8.  Diversion  of  waters  in  a  street — Railroads  —  Trespass — Joint  tort 
feasors,    Dennison  t.  Somerset  &  Cambria  R.  R.  Co.,  248. 

4.  Negligence — Street  railways — Getting  on  car — Summer  car — De» 
feet  in  street— Contributory  negligence.  Sellers  Y*  Union  Trac*  Co.,  5. 

5.  Obstruction  of— Negligence— Contractor — Fright  of  horse.  Niclio*^ 
las  T.  Keeling,  181. 

6.  Reconstruction  of  public  road — Railroads — Road  law — Res  a^U' 
diccUa— Indictment — Criminal  law.  Com.  T.  Allegheny  Yal.  By.  Co.^ 
188. 

7.  Road  law— Original  paving — Repairs — Covenants  as  to  repairs  in. 
paving  contract    WiUiamsport  T.  Hoghes,  443. 

8.  Road  law^Paving— Original  paving— Repairs,  Erie  T.  Grant, 
461. 

HUSBAND  AND  WIFE. 

1.  Contract — Ostensible  ownership — Question  for  Jury,  WatSOB  T» 
Beck,  511. 

2.  Judgment  against  husband — Execution  ctgainst  wife — Evidence — 
Province  qf  court  and  Jury,  In  an  action  of  ejectment  by  a  purchaser 
at  a  sheriff^ s  sale  to  recover  property  standing  in  the  name  of  a  wife, 
but  sold  as  the-  property  of  the  husband,  a  verdict  and  judgment  for 
the  wife  will  be  sustained  where  the  evidence  tends  to  show  that  the 
husband  had  originally  bought  the  property  under  articles,  but  had 
directed  conveyance  to  be  made  to  his  wife;  that  the  whole  of  the 
purchase  money  had  been  paid  by  the  wife  out  of  moneys  made  by  her 
in  the  business  carried  on  independently  of  her  husband;  that  the 
cause  of  action  under  which  judgment  was  entered  against  the  hus- 
band accrued  seven  years  after  the  conveyance  to  the  wife ;  that  there 
was  nothing  to  show  that  the  husband  had  at  the  time  of  such  con- 
veyance embarked  in  any  hazardous  business,  or  that  the  conveyance 
had  been  executed  for  the  purpose  of  defrauding  future  creditors. 
BmfHa  t«  Speck,  606. 

8.  Order  for  support^Deaertion— Evidence— Record&^Appeais,    Oil 
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an  appeal  from  an  order  on  a  liusbaDd  for  the  support  of  his  wife,  the 
evidence  is  no  part  of  the  record.    Com*  T*  Deaily  641. 

4.  Order  fi/r  support— Information.  An  information  by  a  wife  set- 
ting forth  that  her  husband  had  abused  her  in  snch  a  manner  that  she 
was  compelled  to  leave  him,  and  had  since  failed  and  refused  to  con- 
tribute anything  to  her  support,  is  sufficient  to  sustain  an  order  for 
support,  altliough  the  information  omits  to  set  forth  a  desertion  by 
the  husband.    Com.  T.  Dean^  641. 

INDICTMENT. 

1.  Criminal  law  —  Embezzlement — Township  treasurer — Act  of 
March  31,  1860,  P.  L,  385,  sec.  65.    Com*  T«  Carson^  48. 

2.  Criminal  law — Information — Practice — Charge  of  different  offenses 
— Quashing  indictment — Qy.ashlng  counts.    Com*  T*  €k>liger9  217. 

3.  Railroads — Reconstruction  of  public  road — Road  law— Res  a^udi- 
cata— Criminal  law.    Com*  T.  Allegheny  YaL  By.  Co.,  188. 

INFORMATION. 

1.  Husband  and  wife — Order  for  support,    Gom*  T*  ]>ea]|f  641. 

INSOLVENCY. 

1.  R^usal  to  appoint  receiver— Appeals — Quashing  appeal — Act  of 
June  4,  1901,  P.  L,  404,  sec,  7.  Where  an  unsecured  oi-editor  secures 
under  the  Act  of  June  4,  1001,  P.  L.  404,  sec.  7,  a  rule  to  show  cause 
why  a  receiver  should  not  be  appointed  of  an  insolvent,  as  against  a 
secured  creditor  of  the  insolvent,  and  the  court  discharges  the  rule, 
the  insolvent  himself  has  no  standing  to  appeal  from  the  order. 
€k>od'8  Insolreney^  625. 

INSURANCE. 

1.  Fire  insurance — Parol  contract — Agent  There  may  be  a  parol 
contract  of  insui'ance  to  protect  the  insured  between  the  taking  of  the 
risk  and  the  issuing  of  the  policy,  but  the  company  must  have  made 
the  contract,  and  it  must  be  clearly  established.  When  made  by  an 
agent  Iiis  power  to  bind  the  company  must  clearly  appear.  Such  a 
contract  cannot  be  sustained  where  it  appears  that  it  was  made  by  the 
clerk  of  one  company  assuming  to  act  for  another  company  without 
any  authority  whatever. 

To  constitute  a  verbal  contract  of  insurance  the  minds  of  the  parties 
must  liave  met  upon  all  the  essentials  of  the  contract,  the  testimony 
must  make  clear  the  subject- matter  of  insurance,  the  amount  and 
limits  of  the  risk,  including  its  duration  in  point  of  time,  and  extent 
in  point  of  hazard  assumed,  the  rate  of  premium,  and  generally  all  the 
circumstances  which  are  peculiar  to  the  contract,  and  distinguish  it 
from  evei-y  other  so  that  nothing  remains  to  be  done  but  to  fill  up  the 
policy  and  deliver  it  on  the  one  hand  and  pay  the  premium  on  the 
other.  A  recovery  upon  such  a  contract  cannot  be  sustained  where 
the  testimony  is  silent  as  to  the  rate  of  premium  and  the  period  of 
time  during  which  the  insurance  was  to  oontinae,  and  the  only  witness 
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for  the  plaintiff  testified  that  the  insurance  was  on  stock  alone,  while 
the  plaintiff  claimed  for  loss  on  machineryf  office  furniture  and  fixtures 
in  addition.  Kejstone  Mattress  and  Sp.  Bed  Co.  t.  Pittsborg  Un* 
derwriters  of  Pa.^  38. 

2.  Life  insurance^Aasignment  qf policy  —  Creditor,  A  pei-son  in- 
sured by  a  mutual  life  policy  assigned  to  another  all  his  '^  right,  title 
and  interest**  in  the  policy  as  collateral  security,  for  the  amount  of  his 
demand  subsisting  against  me  at  my  decease,  as  creditor,  surplus,  if 
any,  for  the  benefit  of  my  estate.**  The  insurance  company  paid  to 
the  insured  certain  moneys  representing  increments  or  earnings  accra- 
ing  from  time  to  time.  Held^  that  the  insui-ed  and  nut  the  assignee 
of  the  policy  was  entitled  to  such  moneys,  and  that  the  assignee  could 
not  compel  the  insumnce  company  to  pay  them  a  second  time  to  him- 
self.   Sommer  t.  New  England  Mat.  Life  Ins.  Co.^  601. 

3.  Life  insurance—Statement  as  to  age.  In  an  action  upon  a  life  in- 
surance policy  brought  moi-e  than  three  years  after  its  date,  it  ap- 
peared that  the  policy  covenanted  to  pay  a  certain  sum  as  provided  in 
a  designated  schedule.  The  schedule  provided  as  follows:  ^*Sum  in- 
sured on  the  above  terms  and  subject  to  correction  for  misstatement 
of  age,  fllO.**  The  policy  was  by  its  terms  incontestable  after  three 
yeai*s.  The  affidavit  of  defense  averred  that  the  insured  made  a  mis- 
take in  giving  her  age,  and  that  the  company  was  willing  to  pay  only 
tlie  amount  of  insurance  purchased  by  her  premiums  based  on  her 
true  age,  the  correction  being  made  in  pursuance  of  the  schedule. 
The  court  below  entered  judgment  for  the  plaintiff  on  the  ground  that 
the  company  was  liable  for  the  amount  indicated  by  the  numerals  in 
the  policies,  and  that  to  permit  a  correction  as  required  by  the  de- 
fendant would  be  to  violate  the  clause  providing  for  incontestability. 
Heldj  to  be  eiTor.    Doll  T.  Prndential  Ins.  Co.,  434. 

4.  Live  stock  insurance — Receiver— Order  qf  assessment — Conclusive- 
ness. An  order  of  court  directing  the  receiver  of  an  insolvent  live 
stock  insurance  company  to  make  assessments  on  policies,  is  conclu- 
sive both  as  to  Uie  necessity  for  and  the  amount  of  the  assessment, 
and  cannot  be  questioned  in  either  respect  in  any  collateral  or  ancil- 
lary proceeding.  A  policy  holder  when  sued  for  such  an  assessment, 
cannot  show  that  the  amount  of  the  assessment  was  excessive,  and 
included  extravagant  expenditures  and  debts  not  properly  chargeable 
to  the  policies  in  force  during  the  period  designated.  All  that  the 
defendant  can  show  are  such  matters  of  defense  as  are  personal  to 
himself. 

In  such  a  case  defendant  will  not  be  permitted  to  prove  a  settle- 
ment of  all  claims  of  the  company  against  him  with  a  certain  person 
named,  where  he  makes  no  offer  to  show  that  such  person  had  power 
to  bind  the  company;  nor  can  he  set  off  against  the  assessment  the 
amount  which  he  had  paid  under  a  former  assessment  made  by  the 
officers  of  the  company.  The  withdrawal  of  the  defendant  does  not 
release  him  from  liability  for  losses  incuiTed  during  the  life  of  his 
policies. 

Where  in  an  action  to  recover  assessments  on  live  stock  policies  of  in- 
surance the  plaintiff  offered  in  evidence  the  applications  for  insurance, 
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aDd  the  defendant  objected  merely  apon  the  ground  that  the  appli* 
cation  had  been  returned  and  canceled  by  the  company,  he  cannot  on 
appeal  further  object  that  copies  of  the  application  had  not  been  at- 
tached to  the  policies.    Snader  T.  Bomberger^  620. 

5.  Proceeds  of  inswrance  poliev^  TaxaUon — Collateral  inheritance 
tax—DecedenVa  eetatea.    Murphy's  Est*)  384. 

INSURANCE  COMMISSIONER,  see  Public  Officers. 

INTEREST. 

1.  Bankruptcy—Act  of  1898,  sec  QO—Prrference— Evidence,  Tre4» 
way  T.  Kanf  masy  256. 

2.  Deviee— Charge  on  land— Abatement  of  legacy.  Kankle's  Est.^ 
200. 

8.  Executors  and  administrators — Truai  and  trustees — Intestment  in 
trtutee's  business.    Flynn's  Est.^  126. 

4.  J^ood  law— Change  qf  grade.  Botkwell  T.  Calif onda  BorMifhy. 
284. 

JOINT  TORT  FEASORS. 

1.  Bailroads— Diversion  qf  waters  in  a  street— Trespass.  Deaais^B 
T«  Sonenet  k  Cambria  B.  B.  Co»9  24a 

JUDGMENT  NOTES. 

1.  Opening  Judgment— Rrformation  qf  note—  Evidence—  Principal 
and  surety — Discharge  qf  surety.    Snirely  T*  Fisher^  56. 

JUDGBfENTS. 

1.  Assignment  for  creditors— Notice— Trust  and  trustees.  Hober'a 
AMigned  Est.,  612. 

2.  Bankruptcy— Discharge— Fraudulent  debt.  Quaker  City  Watdl 
Co*  T«  Lamoreaoxy  493. 

8.  Bankruptcy— Pr Terence— Pleading.    Peck  ?•  Connelly  22. 

4.  Cor\fession  qf^Landlord  and  tenant— BSectment— Lease,  WeaTOr 
T.  McDeTitt,  597. 

5.  Confession  qf— Promissory  notes— Payment— Evidence.  Quaker 
City  Nat.  Bank  t.  Hepirorth,  5(56. 

6.  Counsel  fee  and  expenses— Order  for  payment  after  judgment — 
Divorce.    Bleder  t*  Bieder,  488. 

7.  Husband  and  wife — Judgment  against  husband — Execution  against 
wife- Evidence— Province  of  court  and  Jury.    SaTitS  T.  Speek,  608. 

8.  Lien  of  Judgment — Railroads — Land  datnagea — Parties  entitled — 
Remainderman— Decedent's  estate.  DeWitt  ?•  Lehigh  Yal«  B«  B« 
Co.,  10. 

9.  Municipalities — Indebtededness — Special  tax  levy — Act  qf  March  31, 
1864,  P.  L.  162.    Plains  Township's  Appeal,  68. 

10.  Opening  Judgment —  Building  and  loan  associations.  Helping 
Hand  B.  i^  L.  Assn.  t.  Samnelson,  134. 

11.  Opening  Judgment— Delay-^Forgery.    Where  the  defendant  in  a 
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coDfes^ed  judgment  alleges  that  bis  name  was  forged  to  the  judg- 
ment note,  a  delay  of  one  year  after  judgment  was  entered  un  the 
note  to  take  steps  to  open  the  judgment  will  not  make  bim  liable  on 
the  note  if  in  fact  his  name  was  not  signed  to  it  by  himself  or  by  his 
authority. 

The  fact  of  the  delay,  howeyer,  is  a  significant  circumstance  for  the 
consideration  of  the  jury,  but  it  may  be  explained  by  the  defendant 
as  the  result  of  his  obedience  to  tlie  advice  of  counsel. 

While  the  defendant  in  a  confessed  judgment  who  alleges  that  his 
signature  was  forged,  may  explain  that  his  delay  in  taking  steps  to 
open  the  judgment  was  due  to  advice  of  counsel,  his  attorney  will 
not  be  permitted  to  testify  that  at  the  time  the  advice  was  given  the 
defendant  had  stated  to  him  that  his  signature  had  been  forged  by 
his  son.    Shannon  t«  Castner,  204. 

12.  Openingjudgments— Depositions— Party  dead—  Evidence— Crosa- 
examination.  On  the  trial  of  an  issue  to  determine  the  validity  of  a 
judgment  where  the  plaintiff  dies  before  the  trial,  the  deposition  of 
the  plaintiff  taken  on  the  rule  to  open  the  judgment  will  be  admitted, 
where  it  appears  that  the  only  objection  to  the  deposition  was  the 
refusal  of  the  plaintiff  to  answer  a  question  on  cross-examination 
when  the  deposition  considered  as  a  whole  showed  that  the  question 
had  been  substantially  answered.    Shannon  T*  Castner^  294. 

18.  Opening  Judgment — Discretion  of  court — Weighing  qf  testimony — 
Horse —  Warranty— Evidence,  An  application  under  the  Act  of  May  20, 
1891,  P.  L.  101,  giving  the  right  of  appeal  from  orders  opening,  va- 
cating or  striking  off,  etc.,  judgments  of  any  kind,  whether  entered 
by  amicable  confession  upon  warrant  of  attorney,  or  otherwise,  is  an 
equitable  proceeding  addressed  to  the  discretion  of  the  court.  The 
judge  to  whom  the  application  is  addressed,  acts  as  a  chancellor,  and 
the  appellate  court  will  examine  the  record  only  to  determine  whether 
this  discretion  has  been  properly  exercised.  It  is  a  mistake  to  suppose 
that  the  court  to  which  the  application  is  made  cannot  judge  of  the 
weight  of  the  eyidence  and  the  credibility  of  the  witnesses,  but  that 
eyery  case  where  there  is  a  conflict  of  testimony  must  be  sent  to  a 
jury. 

The  appellate  court  will  not  reverse  the  action  of  the  lower  court  in 
refusing  to  open  a  judgment  entered  on  a  judgment  note  given  in 
part  payment  for  a  horse,  where  the  defendant's  claim  of  breach  of 
warranty  is  met  by  positive  proof  that  the  defendant  abused  the  horse 
while  in  his  possession,  and  that  the  horse's  conduct  was  the  probable 
consequence  of  such  abuse.    Zartman  t*  Spangler^  647. 

14.  Opening  Judgment— Evidence — Burden  of  proof.  On  the  trial  of 
an  issue  to  determine  the  validity  of  a  confessed  judgment  alleged  to 
have  been  forged,  the  burden  of  proof  rests  on  the  plaintiff  and  it  is 
Incumbent  on  him  to  establish  his  allegation  that  the  note  in  suit  was 
signed  by  the  defendant  or  by  some  one  authorized  by  him. 

In  such  a  case  it  is  not  error  for  the  court  to  charge  as  follows: 

**  Bearing  upon  the  question  of  the  burden  of  proof  in  a  case  of  this 

character,  we  say  to  you  that  in  this  case,  the  suit  being  upon  the 

note  in  controversy,  and  the  plaintiff  claiming  to  recover  upon  it,  it 

Vol.  XXI— 44 
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is  bis  duty  to  prove  it  against  all  attacks,  and  the  burden  remains  on 
him  throughout  the  case.  Burden  of  proof  and  weight  of  evidenoe 
are  two  very  difTerent  things.  The  burden  of  proof  i-emains  on  the 
plaintiff  in  support  of  his  case  and  does  not  change  in  any  aspect  of 
the  case.  The  weight  of  the  evidenoe  may  shift  from  side  to  side  in 
the  progress  of  a  trial  according  to  the  nature  and  strength  of  the 
proofs  offered  in  support  or  denial  of  the  main  facts  to  be  established.*^ 
Shannon  t.  Castnery  294. 

15.  Opening  Judgment — Evidence — Declarations — Res  gestce.  Where 
declai-atious  or  acts  accompany  the  facts  in  controveroy  and  tend  to 
illustrate  or  explain  it,  they  ai-e  treated  not  as  heai-say  but  as  original 
evidence,  in  other  words,  as  part  of  the  res  gestae,  but  declarations  or 
acts  of  a  person  other  than  the  one  sought  to  be  charged,  if  not 
brought  to  the  knowledge  of  the  latter  or  shown  to  be  authorized  by 
him,  are  not  part  of  the  res  gestae. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  confessed 
Judgment,  where  one  of  the  two  defendants  alleges  that  his  name 
was  forged  to  the  judgment  note,  declarations  and  acts  of  the  other 
defendant  are  not  admissible,  where  there  is  no  offer  to  bring  home 
knowledge  of  them  to  the  first  defendant,  or  to  show  that  he  author- 
ized them.    Shannon  t.  Castner,  294. 

16.  Opening  Judgment— Evidence— Forgery.  The  unsupported  tes- 
timony  of  a  defendant  in  a  confessed  judgment  admitting  the  execu- 
tion of  the  instrument  upon  which  the  judgment  was  entered,  but 
alleging  fraud  in  the  procurement  or  use  of  it,  which  is  directly  op- 
posed by  the  testimony  of  the  plaintiff,  is  insufficient  to  warrant  the 
opening  of  the  judgment  or  to  be  submitted  to  the  jury  on  the  trial 
of  an  issue  awarded. 

Where  the  defendant  in  a  confessed  judgment  testifies  that  his 
signature  is  a  forgery,  and  there  is  opposing  testimony,  there  is  no 
inflexible  rule  which  compels  the  court  to  open  the  judgment.  Even 
in  such  a  case  the  judge  should  exercise  a  sound  disci'etion,  after  a 
careful  consideration  of  the  character  and  effect  of  the  testimony. 
There  is,  however,  a  plain  distinction  between  such  a  case,  where  the 
paper  itself  does  not  go  into  the  scales  against  him,  and  a  case  where 
the  testimony  of  the  defendant  is  opposed  by  that  of  the  plaintiff, 
and  the  latter  is  aided  by  the  presumption  arising  from  an  admittedly 
genuine  paper.    Shannon  T«  Castner,  294. 

17.  Opening  Judgment — Evidence — Forgery — Charge.  Where  the 
evidence  of  one  witness  is  insufficient,  standing  by  itself,  to  sustain  a 
recovery  in  favor  of  the  plaintiff  upon  a  note  alleged  by  the  defend- 
ant to  be  a  forgery,  it  is  not  error  for  the  court  to  charge  that  under 
all  the  evidence,  if  the  jury  do  not  believe  the  evidence  of  the  wit- 
ness that  the  defendant  told  her  that  he  had  signed  the  note,  the 
verdict  must  be  for  the  defendant.    Shannon  T«  Castner,  294. 

18.  Opening  judgment — Evidence — Payment  of  taxes  on  money  at 
interest.  On  the  trial  of  an  issue  to  determine  the  validity  of  a  judg- 
ment entered  on  a  judgment  note  alleged  to  have  been  signed  by  the 
defendant  in  the  issue  and  another  person,  where  the  defendant 
denies  his  signature,  and  the  plaintiff  shows  that  the  other  maker 
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had  drawn  another  judgment  note  of  the  same  amount  to  the  de- 
fendant to  seoui'e  him,  and  that  this  note  had  been  entered  up,  al- 
though not  by  the  defendant,  the  defendant  in  order  to  show  that  he 
had  no  knowledge  of  the  transaction  in  a  particular  year,  may  prove 
by  the  tax  assessment  books  that  in  the  year  mentioned  he  paid  no 
taxes  on  money  at  interest.    Shannon  T*  Castner^  294. 

19.  Opening  Judgment — Forgery — Charge,  On  the  trial  of  an  issue 
to  determine  the  validity  of  a  confessed  judgment  alleged  to  have 
been  forged,  it  is  error  so  to  charge  the  jury  as  to  give  them  the  im- 
pression that  the  question  at  issue  was  to  be,  or  at  least  might  be, 
determined  by  them  from  a  comparison  of  the  disputed  signature 
with  a  signature  proved  to  be  genuiue,  and  that  alone.  Shannon  T* 
Castner,  294. 

20.  Opening  judgment — Imposing  terms.  Whei*e  a  judgment  entered 
upon  a  warrant  of  attorney  is  opened  generally,  and  without  terms, 
the  plaintiff  is  put  to  proof  of  his  cause  of  action  precisely  as  if  no 
judgment  had  been  entered.  When  it  is  opened  upon  an  allegation  of 
forgery  it  is  not  usual  to  impose  as  one  of  the  terms  that  the  instru- 
ment alleged  to  be  forged  shall  *^  be  offered  and  read  on  the  trial  of 
the  case  as  a  pnma  facie  case  for  the  plaintiff.'^  If  such  terms  are 
imposed  in  the  order,  they  may  be  stricken  out  after  due  notice, 
although  a  trial  has  been  had,  and  a  new  trial  gi-anted.  Shannon  T« 
Castner,  294. 

21.  Opening  Judgment — Reformation  qf  note — Evidence.  Wliere  the 
execution  of  a  judgment  note  is  admitted  and  the  proceeding  to  open 
the  judgment  entered  on  the  note  is,  in  effect,  an  application  to  reform 
the  note,  a  mere  conflict  between  the  testimony  of  the  plaintiff  and 
the  testimony  of  the  defendant,  standing  alone,  is  not  sufficient. 

In  an  application  by  a  son  to  open  a  judgment  entered  on  a  note 
signed  by  his  mother  and  himself,  it  appeared  that  the  note  began  with 
the  capital  letter  '^  I,^*  followed  by  the  name  of  the  mother,  and  that 
the  word  **  attest  ^^  was  in  the  left-hand  corner.  The  son  testified 
that  he  intended  to  sign  the  note  as  a  witness,  and  not  as  a  co-obligor 
with  his  mother,  and  that  by  mistake  lie  wrote  his  name  in  the  blank 
indicated  in  the  paper  as  the  place  for  the  signature  of  an  obligor. 
The  obligee  testified  positively  that  the  son  signed  the  note  as  surety, 
and  that  it  was  so  undei-stood.  The  son  prepared  the  note  and  did  not 
sign  it  in  haste  or  without  inspection.  The  mother  testified  in  her  ex- 
amination in  chief  that  the  son  signed  only  as  a  witness,  but  on  cross- 
examination  she  showed  that  she  had  no  distinct  i*ecollection  of  the 
facts.  Heldy  that  the  court  below  rightfully  exercised  its  discretionary 
power  in  refusing  to  open  the  judgment    Snively  T*  Fisher^  56. 

22.  Opening  judgment — Witness — Party  dead.  On  an  issue  to  de- 
termine the  validity  of  a  confessed  judgment  the  defendant  alleged 
that  his  signature  to  the  judgment  note  was  forged.  A  competent 
witness  called  by  the  plaintiff  testified  that  in  a  conversation  between 
her  and  the  defendant,  the  latter  admitted  that  he  had  signed  the  note 
in  controveray.     When  the  defendant  was  called  to  contradict  her, 

objection  was  made  upon  the  sole  ground  that  the  conversation  took 
place  pHor  to  the  death  of  the  payee  in  the  note,  and  original  plaintiff 
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in  the  iesue.  Held,  (1)  the  objection  was  properly  OYermled,  as  there 
were  present  all  the  elements  requisite  to  bring  the  case  within  the 
operation  of  the  Act  of  June  11,  1891,  P.  L.  287;  (2)  that  an  additional 
objection  offered  for  the  first  time  in  the  appellate  court  as  to  the  form 
of  the  question  was  too  late.    Shannoii  t«  Castner^  294. 

JURISDICTION,  C.  P. 

1.  Divorce — Counsel  fee  and  expenses — Order  for  payment  qfterjudg- 
menu    Bieder  t.  Rieder,  488. 

2.  MunicipaXities — Ordinances — Unambiguous  ordinances — Insertion 
by  court  qf  qualifications  or  conditions,    PittsborST  T*  Keedi  Co*^  548. 

JURISDICTION,  O.  C. 

1.  Equity  powers — Marshaling  assets.  The  orphans'  court  has  jaris- 
diction  to  marshal  the  assets  of  a  decedent's  estate  between  legatees 
and  devisees.  Such  jnrisdiction  may  be  exercised  without  a  formal 
petition,  by  exceptions  filed  by  a  devisee  and  creditor  to  a  report  of 
an  auditor,  because  abatements  of  legacies  had  not  been  made.  In 
such  a  case  an  oi'der  referring  the  matter  back  to  the  auditor  enlarges 
the  scope  of  his  duties  whatever  they  may  have  been  under  his  original 
appointment.    Kimkle's  Est.*  200. 

JUSTICE  OF  THE  PEACE. 

1.  Appeal— Corporations— Bailr— Act  of  March  15,  1847,  P.  X.  861. 
Where  after  a  judgment  has  been  entered  against  a  corporation  before 
a  justice  of  the  peace,  an  individual  enters  security  for  an  appeal  **  con- 
ditioned for  the  payment  of  the  debt,  intei*est  and  costs  that  may  be 
legally  recovered  against  the  said  appellant  company,''  in  accordance 
with  the  Act  of  March  15, 1847,  P.  L.  361,  which  provides  that  in  such 
case  the  bail  "  shall  be  taken  absolute  for  the  payment  of  debt,  in- 
terest and  costs  on  the  affirmance  of  the  judgment,"  the  surety  is  liable 
upon  the  bond,  although  the  appeal  has  never  been  entered  in  the  court 
of  common  pleas.  In  such  a  case  the  *^  affirmance  "  of  the  judgment 
may  be  either  by  the  act  of  the  appellant  in  failing  to  enter  the  ap- 
peal, or  by  the  formal  action  of  the  court    Morgan  T«  Soisson^  141. 

2.  D^ective  service — Waiver— Appeal — Acts  of  March  20,  1810,  5 
8m.  L.  161,  and  July  0,  1901,  P.  L.  614.  Where  the  defendant  in  a 
judgment,  entered  before  a  justice  of  the  peace,  has  taken  an  appeal, 
entered  an  appearance  and  a  plea,  and  proceeded  to  trial  upon  the 
merits,  he  will  be  presumed  to  have  waived  auy  irregularity  as  to 
service.    Silley  T.  Bart,  618. 

LANDLORD  AND  TENANT. 

1.  Covenant  on  the  part  cf  tenant  for  repairs — Measure  of  damages. 
Where  a  tenant  covenants  to  make  repairs  and  improvements  and  to 
complete  certain  work  mentioned,  and  he  fails  to  perform  his  cove- 
nant, and  in  consequence  the  building  falls  into  a  dilapidated  and  un- 
tenantable condition,  and  the  landlord  is  compelled  by  the  building 
inspectors  to  put  the  building  in  proper  condition,  the  landlord  is  en- 


Digitized  by  VjOOQIC 


lNDIi;X.  693 

LANDLORD  AND  TENANT— ccmtfnued. 

tilled  to  recover  from  the  tenant  the  cost  of  repairing  the  iajnry  result- 
ing from  the  nonperformance  of  the  covenant,  and,  1^  addition,  tlie 
rental  valae  of  the  building  during  the  period  occupied  in  making  re- 
pairs.   Looghiin  t*  Carey,  477. 

2.  Judgment — Confession  qf  Judgment — Igectment — Lease.  Wliere  a 
landlord  has  entered  judgment  by  confession  under  a  warrant  con- 
tained in  a  lease, which  provided  that  in  case  of  default  **  any  attorney 
may  immediately  thereafter,  as  attorney  for  the  said  lessee  at  the  sole 
request  of  the  said  lessor,  sign  an  agreement  for  entering  in  any  com- 
petent court  an  amicable  action  and  judgment  in  ejectment,**  and  the 
record  fails  to  show  that  any  such  agi-eement  was  signed  by  any  at- 
torney for  the  lessee,  the  judgment  will  be  set  aside.  Weaver  T. 
McDeTitt,  597. 

8.  Le<i8e—Royalties--Covenant    Sklllen  T.  Logan,  106. 

4.  Notice  to  quit —  Withdrawal  qf  notice.  Where  a  tenant  has  received 
the  three  mouths*  notice  to  quit  required  by  an  existing  lease  and  on 
application  to  the  landlord  procures  permission  to  remain,  the  notice 
is  in  effect  withdrawn  and  the  covenants  of  the  existing  lease  furnish 
a  consideration  for  the  contract  of  renewal.  In  determining  whether 
there  was  an  actual  withdrawal  of  the  notice,  the  jury  should  consider 
all  of  the  acts  and  declarations  of  the  landlord,  and  not  merely  what 
he  said  at  a  particular  conversation.    Brown  T.  Montgomery,  262. 

5.  Rent — Limited  partnership  association.  Where  two  teotants  of 
leased  premises  organize  with  another  person  a  limited  partnerabip 
association,  and  the  association  goes  into  possession  of  the  pi-emises 
by  the  verbal  permission  of  the  two  individual  lessees,  but  without 
any  ratification  of  tlie  lease  on  the  part  of  the  limited  association,  or 
any  assumption  of  liability  for  the  payment  of  rent,  except  as  a  sub- 
tenant, the  landlord  cannot  recover  from  the  association  rent  which 
accrued  after  the  assignment  by  the  association  for  the  benefit  of  cred- 
itors and  the  consequent  vacation  of  the  premises  by  it.  Campbell's 
Est.,  424. 

6.  Wrongful  distress — Remedies,  Apart  from  the  remedy  by  replevin, 
the  tenant*s  redress  for  a  wrongful  distress  is  under  the  statute  of 
Marlbridge,  A.  D.  1267  (Roberts*s  Digest,  170);  under  our  act  of  as- 
sembly of  March  21,  1772,  section  3,  1  Sm.  L.  370,  and  at  common  law. 

Under  the  statute  of  Marlbridge,  *'  he  that  taketh  great  and  unreason- 
able distresses  shall  be  grievously  amerced  for  the  excess  of  such  dis- 
tresses.** This  provision  embraces  a  distress  for  more  rent  than  is 
due,  and  a  distress  unreasonably  greater  in  value  than  the  rent  due; 
the  one  being  a  distress  for  an  excessive  amount,  and  the  other  a  dis- 
tress of  excessive  value.  As  these  causes  of  action,  and  the  evidence 
to  sustain  them,  are  different,  the  declaration  should  state  specifically 
the  character  of  the  distress  complained  of;  it  cannot  be  amended  by 
adding  to  a  count  for  one  cause  a  count  for  the  other. 

Under  the  act  of  1772,  the  tenant  may  recover  double  the  value  of 
goods  distrained  and  sold  when  no  rent  is  due,  and  must  declare  on 
the  statute  for  this  measure  of  damages.  Such  a  distress,  however, 
being  wholly  without  authority,  is  a  trespass  throughout,  and  the 
tenant  is  not  confined  to  an  action  on  the  statute,  but  may  sue  at 
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oommon  law  for  the  damages  actually  sustained;  this,  also,  is  his 
remedy  if  the  goods  distrained  are  not  sold.  In  such  action,  the  land- 
lord's liability  for  exemplary  damages,  as  in  all  cases  of  trespass,  de- 
pends on  the  circumstances,  and  is  to  be  determined  by  the  jury,  under 
proper  instructions  by  the  court. 

A  tenant  brought  two  actions  against  his  landlord.  The  first  was 
on  the  statute  of  Marlbridge  for  an  excessive  distress,  both  as  to  the 
amount  claimed  and  the  quantum  of  the  distress.  Tlie  second  was  at 
common  law  for  a  wrongful  seizure  of  the  plaintiff's  goods  on  a 
groundless  claim  for  rent  The  two  cases  were  tried  together.  The 
court  in  answering  points  did  not  distinguish  between  the  two  cases, 
and  did  not  define  and  make  clear  to  the  jury,  the  measure  of  damages 
in  the  first  case  as  distinguished  from  that  in  the  second  case.  Held, 
that  a  verdict  and  judgment  for  plaintiff  should  be  reversed.  Thomas 
T.  Gibbons,  686. 

LEASES. 

1.  Landlord  and  tenant — Judgment — Confession  qf  judgment — ^ectr 
ment.    Wearer  t.  McDeyitt,  597. 

2.  Royalties — Covenant.  Where  a  lease  contains  an  absolute  and  un- 
qualified covenant  to  operate  a  quarry  as  it  existed  at  the  time  the 
lease  was  executed,  and  a  provision  for  a  minimum  annual  royalty  if 
the  quarry  should  not  be  operated,  and  also  a  provision  tliat  the  lessee 
should  have  the  right  to  construct  another  switch  on  the  leased  prem- 
ises, the  defendant  cannot  in  a  suit  for  royalty  defend  on  the  ground 
that  a  railroad  company  refused  to  put  in  a  new  switch  until  a  conti*act 
which  it  had  with  the  lessor  should  be  canceled  in  so  far  as  its  appli- 
cation to  a  new  switch  was  concerned.  In  such  a  case  where  the 
evidence  shows  that  the  quarry  had  been  operated  at  a  profit  imme- 
diately prior  to  the  lease,  the  question  whether  the  plaintiff  wilfully 
refused  to  fulfill  his  covenant  was  purely  a  question  of  fact  for  the 
juiy. 

Where  parties  contract  for  a  thing  to  be  done  and  the  damages  for 
not  doing  it,  it  is  never  open  to  the  covenantor  to  say  that  the  thing 
he  obligated  himself  to  do  would  not  be  as  profitable  to  him  as  he  ex- 
pected it  would  be  when  he  made  his  contract.  SkiUen  i.  Logan, 
106. 

LEGACIES. 

1.  Abatement  of — Practice^  O.  C — Legatee^ s  day  in  court  —  1S!»- 
toppel — Devise — Charge  on  land— Interest,    Kankle's  Est*,  200. 

2.  United  States  tax  on  legacies — Collateral  inheritance  tax — WiU — 
Decedent's  estates.    Baker's  Est*,  586. 

8.  Willr— Devise— Charge  on  real  estate.    Hershey's  Est*,  661. 

LETTERS  OF  ATTORNEY. 

1.  Special  power — PHncipal  and  agent.  Letters  of  attorney  are 
strictly  interpreted  and  the  authority  is  never  extended  beyond  that 


Digitized  by  VjOOQIC 


INDEX.  695 

LETTERS  OF  ATTORNEY— conWnued. 

which  18  given  in  terms,  or  that  which  is  necessary  and  proper  for 
caiTying  tlie  authority  so  given  into  full  effect 

A  letter  of  attorney  to  execute  an  oil  lease  will  not  be  extended  so 
as  to  include  authority  to  the  attorney  to  bind  his  principal  by  a  recog- 
nition of  an  outstanding  title  asserted  by  a  third  person. 

A  special  power  must  be  stiictly  puraued,  and  whoever  deals  with 
an  agent  constituted  for  a  special  purpose  deals  at  his  peril  when  the 
agent  passes  the  precise  limits  of  his  power.  MacDonald  Y«  O^Neil^ 
364. 

LICENSES. 

1.  Irrevocable  licences — Mines  and  mining — Drainage — Equity,  A 
bill  in  equity  to  i-esti-ain  the  use  of  a  drainage  drift  will  be  dismissed 
where  the  evidenoe  shows  that  plaintiffs  and  defendants  were  adjoin- 
ing owners,  that  the  plaintiffs  had  granted  permission  to  defendant's 
predecessor  in  title  to  construct  the  drainage  drift  under  plaintiff's 
land,  that  this  bad  been  done  at  the  expense  of  several  thousand  dol- 
lars, and  in  such  a  way  as  to  drain  forty  acres  of  coal  belonging  to  the 
plaintiffs,  that  the  coal  of  the  defendants  had  not  been  exhausted  at 
the  time  the  bill  was  filed,  and  that  the  closing  of  the  drain  would 
cause  not  only  great  loss  to  the  defendants,  but  also  to  persons  who 
had  purchased  coal  from  the  plaintiffs.     Hopkins  T*  Stoneroad,  168. 

2.  Revocable  and  irrevocable — Easements,  Licenses  are  of  two  kinds, 
simple  or  i*evocable,  and,  coupled  with  a  ^ant,  irrevocable.  Simple 
licenses  are  revocable  at  the  will  of  the  gmntor.  A  license  is  irrevo- 
cable when  it  is  coupled  with  a  grant  or  when  the  licensee  has,  on  the 
faith  of  the  license,  spent  money  in  executing  works  of  a  permanent 
character  on  the  land.    Hopkins  T.  Stoneroady  168. 

3.  Telegraph  companies^Boroughs.  Mann's  Choice  Boro.  T«  West* 
ern  Union  TeL  Co.,  438. 

4.  Waters — Easement — Parol  agreement — Improvements  —  Equity^ 
Moore  T.  Nenberty  144. 

LIENS. 

1.  Charge  on  real  estate^  VVill— Legacies— Devise.  Herskej's  Est*^ 
651. 

2.  Devise — Charge  on  land — Interest— Abatement  of  legacy.  Knn* 
kle^S  Est.,  200. 

LIMITED  PARTNERSHIP  ASSOCIATIONS,  see  Partnership. 

LIQUOR  LAW. 

1.  License — Decedent* s  estate.  Where  the  widow  of  a  licensed  sa- 
loon keeper  takes  out  letters  of  administration  on  her  husband's  es- 
tate, obtains  a  transfer  of  the  license  to  herself,  refuses  a  large  offer 
for  it,  becomes  the  tenant  of  the  property  in  place  of  her  deceased 
husband,  retams  the  other  personal  property  for  her  own  use,  and 
carries  on  the  business  as  her  own,  she  will  be  surcharged  with  a  sum 
sufficient  to  pay  her  husband's  creditors.    Bradj^S  EstatOf  307. 
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2.  Trannfer  of  application — Time  €f  JUing  application — Adverti$&' 
ment.  Where  an  applicant  for  a  liquor  license,  pending  the  hearing 
of  a  remonstrance  against  him,  transfers  all  his  right  in  the  applica- 
tion to  another,  and  the  transferee  files  an  application,  but  within  the 
three  weeks  prior  to  the  day  fixed  by  order  of  court  for  the  hearing  of 
applications,  and  the  transferee's  application  has  not  been  advertised, 
the  court  is  without  power  to  grant  the  license.  In  such  a  case  the 
transfer  of  the  application  cannot  be  considered  as  a  transfer  of  a  li- 
cense, nor  can  the  application  of  the  transferee  be  considered  as  aa 
amendment  of  the  original  petition.  The  statutory  i^uirements  as 
to  filing  three  weeks  before  time  for  hearing  and  as  to  adyertising  are 
mandatory.    Keiper's  License^  512. 

ICAUCIOUS  PROSECUTION. 

1.  Probable  cause.  Probable  cause  does  not  depend  upon  the  guilt 
or  innocence  of  the  plaintiff,  but  upon  appearances  deduced  from 
facia  known  to  the  defendant  and  information  receiyed  by  him,  and 
properly  investigated,  of  a  character  to  produce  in  the  mind  of  a  rea- 
sonably prudent  and  cautious  peraon  the  honest  belief  that  the  crime 
charged  had  been  committed.    Bmff  T«  Kendriek^  468. 

2.  Probable  catise — Evidence.  In  an  action  to  recover  damages  for 
malicious  prosecution  where  it  appears  that  the  plaintiff  had  been 
tried  and  found  not  guilty  on  two  indictment's,  one  charging  him  with 
wrongful  conversion  of  goods  as  bailee,  and  the  other  with  a  wrong- 
ful appropriation  of  money  as  an  employee,  evidence  is  admissible  to 
show  Uie  relation  of  plaintiff  and  defendant  to  each  other,  either  as 
bailor  and  bailee,  employer  and  employee,  or  debtor  and  creditor. 
Bruff  T.  Kendriek,  468. 

3.  Probable  cause — Province  of  court  and  jury.  Whether  certain 
facts  constitute  probable  cause  must  be  determined  by  the  court,  but 
whether  such  alleged  facts  exist  is  for  the  Jury  to  find.  Where  the 
facts  are  in  controversy  the  subject  must  be  submitted  to  the  jury,  in 
which  event  it  is  the  duty  of  the  court  to  instruct  them  what  facts 
will  constitute  probable  cause,  and  submit  to  them  only  the  question 
of  such  fncts.  If  the  admitted  facts  amount  to  probable  cause,  the 
court  should  direct  a  verdict  for  the  defendant. 

When  a  prosecutor  established  that  the  accused  vras  his  servant, 
that  by  virtue  of  the  employment  he  had  received  money  belonging  to 
his  employer  and  had  converted  the  same  to  his  own  use,  such  evi- 
dence not  only  establishes  probable  cause  for  the  prosecution  but 
would  in  the  criminal  proceeding  make  out  a  prima  facie  case  against 
the  accused,  and  in  the  absence  of  explanation  would  be  sufficient  to 
sustain  a  conviction.  An  instruction  that  even  if  these  facts  were  ea- 
tablished  by  evidence  they  did  not  constitute  probable  cause,  is  er- 
roneous.   Broff  T.  Kendricky  468. 

MARKETS,  see  Boroughs. 

MASTER  AND  SERVANT. 

1.  Negligence^Drfective  appUanee-'Promulgation  of  rules  for  sqfetff 
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of  employees.    IKBoiirke  T.  AlplioBS  Cnstodis  ChimBej  Constnie- 
tton  Co.,  52. 

2.  Negligence— 'Notice  of  darker— Acids.    LcTj  T.  Rosenblatt,  643. 

3.  Negligence  after  hours  qf  employment.    Nicholas  T«  Keellngy  181. 

MERCANTILE  APPRAISERS,  see  Public  Officers. 

MERCANTILE  TAXES,  see  Taxation. 

MINES  AND  MINING. 

1.  License— Irrevocable  license — DrcUnage — Equity,  Hopkins  T« 
Stoneroady  168. 

MISTAKE. 

1.  Equity— Negligence— Executed  contract  Toongstown  Eleo*  Lt» 
Co.  T.  Sutler  Co.  Poor  Dist.^  05. 

MORTGAGES. 

1.  Building  and  loan  associations — Judgment— Opening  Judgment, 
Helping  Hand  B.  i^  L.  Assn.  t.  Samuelson,  134. 

2.  Sati^action—R^usal  to  satiny— Act  of  May  28,  1715, 1  8m.  L,  04. 
Where  a  mortgagee  enters  judgment  on  a  boDd  accompanying  a  moi*t- 
gage  and  issues  execution  on  the  Judgment  before  tlie  maturity  of  the 
mortgaged  debt,  and  tlie  mortgagee  pays  all  of  the  principal  and  in- 
terest of  the  mortgage  debt,  but  refuses  to  pay  the  attorney's  com- 
missions on  the  ground  of  the  pi*emature  issuing  of  the  execution,  the 
mortgagee  is  not  justified  in  refusing  to  satisfy  the  mortgage  by  call- 
ing his  claim  for  commissions  a  disputed  claim  or  a  matter  in  contro- 
versy under  the  Act  of  May  28, 1715,  1  Sm.  L.  04,  which  gives  an  action 
for  damages  for  not  satisfying  a  mortgage.  Steigerwald  T.  Pliila. 
Brewing  Co.»  540. 

MUNICIPAL  LAW. 

1.  Cities  of  the  third  class— Entertainment  of  guests— Discretion  qf 
controller.  A  controller  of  a  city  of  the  third  class  does  not  exceed 
the  discretion  vested  in  him  in  refusing  to  approve  bills  for  expenses 
incurred  for  refreshments,  entertainments  and  dinners  of  delegates  to 
a  convention  of  a  voluntary  association  known  as  **  The  League  of 
Cities  of  the  Third  Class  in  Pennsylvania,*'  organized  for  the  purpose 
of  promoting  remedial  legislation  for  such  cities,  there  being  no  prior 
usage  as  to  the  payment  by  the  city  of  such  expenses.  Com.  T« 
eingricli,  286. 

2.  Constitution  of  Pennsylvania,  article  16,  section  8 — Damages  to 
property.  Under  article  16,  section  8  of  the  constitution  of  Pennsyl- 
vania, the  injury  meant  to  be  provided  for  was  such  as  was  unav(»ida- 
ble  in  the  accomplishment  of  the  public  undeitaking,  but  the  property 
protected  is  not  limited  to  that  directly  abutting  upon  the  improve- 
ments, but  includes  all  sufficiently  near  to  make  tlie  injury  appi*oxi- 
mate,  immediate  and  substautial.    Cooper  T.  Seranton  City^  17. 
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3.  Furnishing  entertainment  to  citizens  and  guests.  A  public  corpo- 
ration canDot  make  a  contittct  to  provide  an  entertainment  for  its  cit- 
izens and  guests.    Com*  T*  Gingrich^  286. 

4.  Indebtedness — Special  tax  levy — Judgment — Act  of  March  SI,  1864, 
P.  L,  162.  The  Act  of  Marcli  31,  1864,  P.  L.  162,  entiUed  '*  An  act 
relating  to  tlie  collection  of  district  and  township  debts  in  the  several 
couDties  of  the  commonwealth,**  did  not  provide  a  new  tribunal  for 
the  trial  of  disputed  claims  growing  out  of  contracts,  nor  invest  the 
court  of  quarter  sessions  with  jurisdiction  to  adjudicate  controverted 
demands  against  the  township.  The  proceeding  here  prescribed  pre- 
supposes that  the  indebtedness  has  been  previously  ascertained  and 
fixed,  as  by  judgment,  the  auditor*s  settlement,  or  otherwise,  so  that 
the  decree  of  the  court  can  be  regarded  only  as  executionary. 

Judgments  against  a  township  are,  in  the  absence  of  jurisdictional 
defects  conclusive,  and  cannot  be  attacked  in  a  collateral  proceeding 
in  the  court  of  quarter  sessions  to  compel  the  levy  of  the  special  tax 
to  pay  the  judgments.  The  mere  fact  that  the  aggregate  of  the  judg. 
ments  exceeded  two  per  cent  of  the  assessed  value  of  the  taxable 
property  of  the  township,  is  not  conclusive  of  the  invalidity  of  the 
demands  upon  which  the  judgments  were  founded. 

A  tax  levy  in  a  township  must  be  based  upon  the  assessed  valuation 
as  revised  and  equalized  by  the  county  commissioners,  and  not  upon 
the  return  of  the  assessors  to  the  commissioners.  During  the  pend- 
ency of  the  appeal  in  the  common  pleas  the  tax  must  be  paid  upon 
the  valuation  fixed  by  the  board  of  revision,  but  when  that  appeal  is 
determined,  the  valuation  for  purposes  of  taxation  becomes  that  fixed 
by  the  court.    Plains  Township's  Appeal^  68. 

5.  Negligence— Directive  sidewalk,    Wible  T.  Fhila*^  486. 

6.  Nuisance — Smoke  from  bituminous  coed — Power  of  legislature. 
Pittsbnrg  t.  Keech  Co.,  54S. 

7.  Ordinance — Unambiguous  ordinance — Insertion  by  court  qf  quali- 
fications or  conditions,  Whera  an  ordinance  is  plain  and  unambiguous 
in  its  terms,  and  where  the  only  ground  for  supposing  that  the  words 
do  not  express  the  meaning  of  the  legislative  body,  is  that  to  give 
them  full  effect  would  make  it  unreasonable  and  oppressive,  it  is  not 
within  the  province  of  the  court  to  insert  qualifications  or  conditions 
which  would  relieve  it  of  that  objection.  This  would  be  to  amend, 
not  to  construe,  the  ordinance.    Plttsborg  T*  Keeoh  Co*^  548. 

8.  Sewers — Waters.  The  mere  omission  of  municipal  authorities, 
to  provide  adequate  means  to  carry  off  the  water,  which  storm  and 
the  natural  formation  of  the  ground  throw  upon  city  lots  and  streets, 
will  not  sustain  an  action  by  an  owner  of  land  against  the  municipal- 
ity for  damages  arising  from  the  accumulation  of  water.  Cities  ai-e 
not  bound  to  provide  sewerage  for  the  natural  flow  of  the  surface 
water,  although  they  are  invested  with  power  to  construct  such  sewers, 
as  in  the  judgment  of  the  officers  exercising  the  corpoi*ate  powers,  are 
necessary  and  expedient.  When  they  do  adopt  a  plan  of  sewerage 
they  are  not  liable  for  damages  resulting  from  an  insufficiency  in  the 
size  of  the  sewers  although  they  may  be  called  upon  to  answer  for  in- 
juries resulting  from  negligence  in  the  construction  or  repair  of  such 


Digitized  by  VjOOQIC 


INDEX.  699 

MUNICIPAL  LAW— continued. 

works.  They  are  liable,  however,  for  injury  to  property  resultlDg 
from  interferenoe  with  or  change  of  the  natural  flow  uf  watera  ae  a. 
consequence  of  public  works.    Cooper  T.  Seranton  City^  17. 

9.  Waters — Remedies,  Where  the  change  of  grade  of  a  street  re- 
sults in  injury  to  abutting  property  by  reason  of  the  accumulation  of 
water,  and  the  injury  is  the  direct,  immediate  and  unayoidable  con- 
sequence of  the  change  of  grade,  the  municipality  is  liable  to  the  prop- 
erty owner.  In  such  a  case  the  remedy  of  the  property  owner  is  not 
by  an  action  of  trespass,  but  by  proceedings  before  viewers  either 
under  the  Act  of  May  23,  1889,  P.  L.  277,  or  the  Act  of  May  16,  1891, 
P.  L.  75. 

When  the  injury  to  property  is  such  only  as  is  the  direct,  immediate 
and  necessary  or  unavoidable  consequence  of  the  act  of  eminent  do- 
main itself  iiTespective  of  care  or  negligence  in  the  manner  of  the  exe- 
cution of  the  work,  a  proceeding  before  viewers  is  the  appropriate 
remedy.    Cooper  t.  Seranton  City^  17. 

MUNICIPAL  LIENS. 

1.  Road  law — Original  paving — Repaim-^Covenants  as  to  repairs  in. 
paving  contract.    Williamsport  T.  HngheSy  443. 

2.  Road  law — Paving  ^Original  paving — Repairs,  Eric  V.  Grants 
461. 

NEGLIGENCE. 

1.  Boroughs— Defective  sidewalk— Contibutory  negligence.  In  an  ac- 
tion against  a  borough  to  recover  damages  for  personal  injuries,  it  ap- 
peared that  at  the  point  where  the  accident  occurred,  a  sidewalk  about 
four  feet  wide  ran  along  the  south  side  of  a  street  several  feet  below 
the  roadway.  This  walk,  guarded  by  a  rail  on  the  south  side,  was 
built  of  wood  and  rested  on  the  side  of  the  street  embankment  and  on 
posts.  Prior  to  the  accident  the  borough  authorities  in  excavating  for 
a  culvert  had  removed  a  part  of  the  sidewalk,  but  had  laid  planks  across 
the  cut.  Plaintiff  lived  about  a  block  from  the  locality  and  was  fa- 
miliar with  the  fact  that  work  was  in  progress  at  the  culvert.  He  had 
within  a  week  before  the  date  of  his  injury  passed  over  the  sidewalk. 
In  retui'ning  to  his  home  on  the  night  when  he  was  injured,  which 
was  a  very  dark  night,  he  proceeded  by  the  sidewalk,  and  when  about 
thirty-five  feet  from  the  point  of  accident  he  observed  that  a  street 
light  located  near  the  point  of  danger  was  not  lighted.  He  went  fur- 
ther along  the  walk  and  came  to  a  pile  of  dirt  of  which  he  had  knowl- 
edge, which  had  washed  down  from  the  embankment  against  which 
the  walk  rested.  He  endeavored  to  pass  this  dirt  by  stepping  around 
it  He  put  his  hand  out  to  the  guard  rail  without  looking  to  see  that, 
the  rail  was  there.  He  had  seen  a  guard  rail  in  place  a  week  befoi*e. 
The  rail,  however,  was  gone,  and  he  fell  from  the  walk  and  was  in- 
jured. Held,  that  plaintiff  was  guilty  of  contributory  negligence,  and 
was  not  entitled  to  recover.    Decker  T*  £•  Washington  Boro.^  211. 

2.  Contractor — Obstruction  qf  highway —Fright  of  horse.  While  con- 
tractors for  the  repairs  of  a  highway,  or  their  employees,  during  the 
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intervals  between  labor,  have  the  right  to  leave  alongside  the  highway 
the  carts  in  daily  use,  they  are  nevertheless  bound  to  use  the  care  of 
an  ordinarily  prudent  man  having  regard  to  the  circumstances  in  do- 
ing It. 

In  an  action  against  a  conti'actor  engaged  in  repairing  a  public  road 
to  recover  damages  for  personal  injuries  sustained  by  the  fright  of 
a  horse,  the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff  is 
sufficient  to  warrant  a  jury  in  finding  that  carts  were  left  standing 
with  their  shafts  upright  by  the  contractors,  or  their  employees,  with 
their  implied  permission,  partly  in  the  traveled  way,  that  there  was 
barely  room  to  piiss  them  in  safety  in  the  daytime  and  under  the  most 
favorable  circumstances,  that  they  could  not  be  seen  at  night  by  an 
approaching  driver  until  he  was  almost  upon  them,  that  they  were 
so  placed  as  to  be  likely  to  frighten  an  ordinarily  quiet  and  well 
trained  horse  coming  suddenly  upon  them,  and  that  if  he  sliied  he 
would  be  likely  to  plunge  over  an  unguarded  and  precipitous  embank- 
ment at  the  other  side  of  the  road,  and  where  there  is  no  evidence 
that  it  was  impracticable  to  place  them  in  a  position  where  they  would 
be  less  likely  to  cause  accident.    Nicholas  t«  Keeling^  181. 

8.  Equity— Mistake — Executed  contract,  Tonngstowii  Elee.  Lt.  Co» 
T.  Bntler  Co.  Poor  Dist.,  05. 

4.  Evidence — Burden  qfproqf.  Where  it  is  a  perfectly  even  balance 
upon  the  evidence  whether  the  injury  complained  of  has  resulted  from 
the  want  of  care  on  the  part  of  defendant  or  the  negligence  of  some 
person  for  whose  act  he  is  not  responsible,  the  plaintifTs  case  is  not 
established.  Where  the  effect  of  the  evidence  is  merely  to  establish 
that  there  are  two  independent  causes,  either  one  of  which  may  have 
been  the  proximate  cause  of  the  injury,  the  burden  is  upon  the  plain- 
tiff to  show  that  the  cause  for  which  the  defendant  is  responsible  was 
the  one  i^hich  produced  the  injury  sought  to  be  recovered  for.  Ahem 
T.  MelTliiy  462. 

5.  Evidence — Burden  ofprocf—Fall  qf  heavy  article  into  street  In 
an  action  against  the  proprietor  of  a  hotel  to  recover  damages  for  per- 
sonal injuries,  it  appeared  that  the  plaintiff  while  passing  along  the 
sidewalk  of  a  street  in  the  rear  of  tlie  hotel  was  struck  on  the  top  of 
the  head  and  seriously  injured  by  a  large  paper  bag  filled  with  potato 
parings  and  the  skins  of  other  vegetables.  Projecting  f  mm  the  second 
floor  of  the  hotel,  immediately  above  the  point  wliere  plaintiff  was 
struck,  was  an  iron  balcony  which  was  part  of  a  fire  escape.  The  only 
entrance  to  this  was  from  the  defendant's  kitchen.  There  was  an  exit 
into  a  fire  tower,  which  did  not  open  into  the  hotel  at  any  point  Above 
the  balcony  there  were  other  balconies  at  each  fioor  of  a  similar  char- 
acter, entrances  to  which  were  from  guests'  rooms.  Plaintiff  testified 
tliat  the  bag  fell  from  the  lowest  balcony.  Another  witness  testified 
that  immediately  after  the  bag  came  from  the  balcony  he  saw  a  woman 
dressed  as  a  servant  and  wearing  an  apron,  run  from  the  balcony  into 
the  building,  and  that  he  saw  standing  on  the  balcony  at  that  time 
galvanized  iron  cans,  such  as  are  used  for  holding  garbage.  There  was 
evidence  that  no  other  persons  had  access  to  the  balcony,  except  serv- 
ants, and  that  servants  were  permitted  at  that  time  to  pare  potatoes 
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OD  the  balcony.  Defendant  testified  that  servants  were  not  permitted 
to  throw  anything  from  the  balcony.  Held  that  the  case  was  for  the 
jury,  and  that  a  verdict  and  Judgment  for  plaintiff  should  be  sustained. 
Ahern  t.  MelYln,  402. 

6.  Master  and  workman — D^ective  appliance — Promvlgation  of  rules 
fw  safety  cf  employees.  Where  coemployees  are  distant  from  each 
other  and  it  is  dangerous  for  one  to  have  another  continue  at  his  work, 
he  who  is  subject  to  the  peril  not  being  in  a  position  to  ascei-tain  the 
true  conditions,  it  is  the  duty  of  the  employer  to  frame  and  promul- 
gate such  rules  and  regulations  as  will  afford  reasonable  safety  to  em- 
ployees. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  sustained  while  the  plaintiff  was  working  at  the 
bottom  of  a  tall  chimney  stack  in  course  of  construction,  while  other 
employees  were  working  at  the  top,  the  case  is  for  the  jury  where  the 
evidence  tends  to  show  that  the  defendant  had  adopted  a  device  which 
required  the  plaintiff  to  put  himself  in  a  position  involving  danger,  that 
an  upper  platform  which  ought  to  have  protected  him  while  in  that 
positlc^n  was  defective,  and  that  because  of  this  defect  he  was  injured, 
and  that  the  defendant  had  failed  to  adopt  any  rules  for  the  conduct 
of  its  employees  at  the  top  of  the  stack  fur  the  protection  of  those  at 
the  bottom  against  a  danger  reasonably  to  be  apprehended.  O'Bonrke 
T.  Alphons  Cnstodis  Chimney  Constmetioii  Co.^  52. 

7.  Master  and  sertant— Negligence  after  hours qf  employment.  In  an 
action  against  a  contractor  employed  in  repairing  a  public  road  to  re- 
cover damages  for  personal  injuries  sustained  by  reason  of  the  fright 
of  the  plaintiff^s  horse  at  a  cart  left  standing  in  the  road  during  the 
night,  the  defendant  is  not  liable  for  the  injury  where  the  evidence  will 
warrant  the  jury  in  finding  that  the  cart  was  left  standing  in  the  road 
by  an  employee,  to  whom  it  belonged,  at  a  point  about  a  mile  distant 
from  the  work,  that  the  employee  was  hired  for  no  definite  time,  and 
that  his  duties  to  his  employers  began  when  he  i-eached  the  designated 
place  for  work  in  the  rooming,  and  ended  at  the  close  of  the  day. 
Nicholas  T.  Keeling,  181. 

8.  Master  and  servant — Notice  of  danger — Acids,  An  employer  is 
bound  to  exercise  reasonable  precaution  against  injury  to  his  em- 
ployees while  they  are  in  his  service  and  obeying  his  orders.  Not 
only  must  he  provide  suitable  implements  and  means  with  which  to 
carry  on  the  business  which  he  assigns  them,  but  he  must  warn  them 
of  all  dangera  to  which  they  will  be  exposed  in  the  course  of  their 
employment,  except  those  which  the  employee  may  be  deemed  to 
have  foreseen  as  necessarily  incident  to  the  employment  in  which  he 
engages,  or  which  may  be  open  and  obvious  to  a  person  of  his  expe- 
rience and  understanding,  and  also  such  as  the  employer  cannot  be 
deemed  to  have  foreseen.  The  employer  will  be  presumed  to  be  fa- 
miliar with  the  dangers  latent  as  well  as  patent,  ordinarily  accom- 
panying the  business  which  he  is  conducting. 

If  the  master  gives  the  servant  to  understand  that  he  does  not  con- 
sider the  risk  one  which  a  prudent  person  should  refuse  to  under- 
take, the  servant  has  a  right  to  rely  upon  his  master* s  judgment,  nn* 
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less  bis  own  is  so  clearly  opposed  thereto  that  in  fact  be  does  not 
rely  upon  bis  master's  opinion. 

In  an  action  by  an  employee  against  his  employer  to  recover  dam- 
ages for  peraonal  injuries,  the  case  is  for  the  jury  where  the  eyidence 
tends  to  show  that  the  plaintiff,  a  common  laborer  without  knowl- 
edge of  English,  was  placed  at  work  at  etching  glass  eggs  in  a  solu- 
tion of  hydrofluoric  acid;  that  he  received  no  instructions  as  to  his 
work,  except  by  some  signs;  tliat  he  had  no  knowledge  of  the  dan- 
gerous effect  of  hydrofluoric  acid  on  the  hands,  or  on  the  nose,  throat 
and  lungs  when  its  fumes  are  inhaled;  that  these  dangers  were  known 
to  the  defendant;  that  plaintiff  used  his  naked  hands  in  dipping  the 
-eggs  in  the  solution,  and  that  he  received  very  serious  injuries  as  a 
result  of  his  work.    Lery  T.  Bosenblatt,  643. 

9.  Municipalitit&^Drfectite  9idewalk,—ln  an  action  to  recover 
damages  for  personal  injuries  to  a  child  from  falling  at  a  depressed 
place  in  a  sidewalk,  the  case  is  for  the  jury,  where  defendant's  wit- 
nesses testify  the  bricks  were  simply  depressed,  while  plaintiffs 
testify  that  they  were  entirely  i-emoved,  and  the  testimony  is  con- 
flicting as  to  the  depth  of  the  hole,  varying  from  three  quarters  of 
an  inch*to  nine  inches.    Wlble  T.  Phila.,  486. 

10.  Nuisance — Bakery — Trespass— Ope^'ation  qf  business  in  residen- 
tial neighborhood.    Alexander  T.  Stewart  Bread  Co.,  526. 

11.  Street  railways — Getting  on  car — Summer  car—D^ect  in  street 
— Contributory  negligence.  It  is  the  duty  of  every  pedestrian  on  a 
public  highway  to  use  reasonable  care  for  his  own  safety,  and  to  avoid 
an  open  and  apparent  danger.  He  who  fails  to  meet  this  standard 
of  duty  is  guilty  of  negligence. 

In  an  action  against  a  street  railway  company  to  recover  damages 
for  personal  injuries,  it  appeared  that  the  plaintiff  about  noon  of  a 
•clear  day  wishing  to  take  a  west-bound  car  of  the  defendant  company 
hailed  an  approaching  one,  which  was  of  the  summer  type,  having  a 
running  board  along  the  side  affording  a  means  of  entrance  along  the 
entire  length  of  the  side.  The  crossing  of  the  street  for  pedestriana 
was  composed  of  three  parallel  lines  of  flagstones.  The  defendant 
•company  maintained  a  circular  manhole  twenty-eight  inches  in  dia- 
meter for  the  purpose  of  affording  access  to  its  underground  wires, 
which  was  outside  of  and  eleven  inches  distant  from  the  north  rail  of 
its  west-bound  track,  and  the  eastern  edge  of  which  was  six  feet  west 
from  the  middle  one  of  the  three  rows  of  flagstone  crossings.  This 
manhole  was  usually  covered  by  an  iron  plate  level  with  the  street, 
but  at  the  time  in  question  the  employees  of  the  defendant  company 
had  removed  the  cover  and  were  engaged  in  work  at  the  opening. 
There  was  a  covered  dearborn  wagon  standing  close  to  the  north  curb 
of  the  street  and  just  west  of  the  crossing,  so  that  the  opening  in  the 
street  could  not  be  seen  by  a  person  standing  upon  the  sidewalk  at  the 
comer,  but  there  was  an  unoccupied  space  of  five  or  six  feet  between 
the  dearborn  wagon  and  the  north  i-ail  of  the  track.  The  plaintiff 
having  hailed  the  car  walked  out  to  the  track  on  the  middle  row  of 
the  flagstone  crossing;  the  car  gradually  slackened  its  speed  and  the 
plaintiff  knowing  that  it  had  not  stopped  caught  hold  of  the  hand 
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rails  and  walked  along  tbe  street  sideways  intending  to  get  on  to  the 
car  when  it  should  come  to  a  full  stop;  he  walked  in  this  way  five  or 
six  steps  when  his  course  carried  him  into  the  manhole  and  he  was 
injured.  The  running  board  of  the  car  projected  some  distance  north 
of  the  rails  and  covered  when  passing  the  manhole  five  or  six  inches 
of  the  opening  exposed  to  view.  There  was  no  crowd  present  and 
nothing  to  prevent  the  plaintiff  having  a  full  view  of  the  street  in 
which  he  was  walking.  Held  that  plaintiff  was  guilty  of  negligence, 
and  was  not  entitled  to  have  his  case  submitted  to  the  jury.  Sellers 
T.  Union  Trae.  Co.,  5. 

NOTICE. 

1.  Affidavit  of  drfense — Auctioneer — Sale  of  horse — Estoppel,  Swift 
k  Co.  T.  Herknessy  528. 

2.  Aasirjnment  for  creditors— Judgment — TruMt  and  trustees,  Hnber's 
Assigned  Est.,  61*2. 

8.  Contract—Set-off,    Wymard  v.  Deeds,  332. 

4.  Execution— Sheriff^ s  sale — Advertisement — Computation  of  time — 
Week- Acts  of  June  16,  1836,  P.  L,  772,  and  July  2,  1895,  P.  X.  420. 
Cnrrens  t*  Bloeher,  30. 

5.  Of  chamje  of  partnership — United  States  government  contractors. 
United  States  t.  Hegeman,  459. 

6.  Of  danger — Acids — Negligence — Master  and  servant.  Levy  T« 
Bosenblatt,  543. 

7.  Of  filing  depositions— B!vidence  —  Rules  qf  court — Judgment-^ 
Opening  Judgments — Party  dead — Cross-examination,  Shannon  T» 
Castner,  294. 

8.  Road  law— Report  qf  viewers,    Bostraver  Township  Bead,  195. 

9.  To  quit — Withdrawal  ofnotiee— Landlord  and  tenant.  Brown  T* 
Montgomery^  262. 

NUISANCE. 

1.  Municipalities — Smoke  from  bituminous  coal — Power  qf  legiskh 
ture.  Within  constitutional  limits,  not  exactly  determined,  the  legis- 
lature may  change  the  common  law  as  to  nuisances,  and  may  move 
the  line  either  way  so  as  to  make  things  nuisances  which  were  not  so, 
or  to  make  things  lawful  which  were  nuisances,  although  by  so  doing 
it  affects  the  value  or  use  of  pix>perty. 

The  corporate  office i*s  of  a  city,  having  power  ^*  to  provide  for  tbe 
safety,  preserve  the  health,  promote  the  prosperity  and  improve  the 
morals,  order,  comfort  and  convenience  of  the  corporation  and  the  in- 
habitants thereof,'*  may  by  ordinance  duly  enacted,  not  manifestly 
unreasonable  or  oppressive,  nor  unwaiTantably  discriminatory,  pro- 
hibit things  which  were  not  public  nuisauces  at  common  law,  and  the 
fact  that  it  declares  the  thing  prohibited  a  public  nuisance  would  be 
no  ground  for  denying  validity  to  the  penal  provision  of  the  ordinance. 
In  an  action  or  proceeding  to  enforce  the  penalty  annexed  to  the  vio- 
lation of  such  an  ordinance,  the  only  question  would  be  whether  the 
alleged  offender  had  done  the  prohibited  act.     He  could  not  defend 
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upon  the  ground  that  it  was  not  a  nuisance  in  fact,  nor  npon  the 
ground  that  the  enactment  of  the  ordinance  was  unwise,  inexpedient 
or  unnecessary.  Much  must  necessarily  be  left  to  the  discretion  of 
the  municipal  authorities  and  their  acts  will  not  be  judicially  inter- 
fered with  unless  tbey  are  manifestly  unreasonably  and  oppressive,  or 
unwarrantably  invade  private  rights,  or  clearly  transcended  the  pow- 
ers granted  to  them. 

While  the  inclusion  in  such  an  ordinance  of  a  declaration  that  Uie 
thing  prohibited  is  a  public  nuisance  would  not  invalidate  the  ordi- 
nance as  a  whole,  it  is  equally  clear  that  it  would  not  make  it  a  nui- 
sance if  it  was  not  so  in  fact.  Much  clearer  is  it  that  a  mere  declaration 
in  an  ordinance  with  no  penalty  annexed,  that  a  certain  act  or  thing 
shall  be  deemed  a  public  or  common  nuisance  would  not  have  that  ef- 
fect and  thereby  subject  the  offender  to  indictment  under  general  stat- 
ute law  punishing  that  offense. 

The  1st  section  of  a  municipal  ordinance  declared  **  the  emissioD 
of  more  than  twenty  per  cent  of  black  or  dark  gray  smoke  from  any 
chimney  or  smokestack  where  bituminous  coal  is  used  in  connection 
with  boilers  for  heating  or  power  purposes,**  to  be  a  **  public  nui- 
sance.** No  penalty  was  annexed.  Another  section  declared  that 
'*  any  corporation,  copai'tnei'ship  or  individual  who  shall  or  may 
allow,  suffer  or  permit  smoke  from  bituminous  coal  to  be  emitted 
or  to  escape  from  any  chimney  or  smokestock  used  in  connection  with 
boilers  for  over  three  minutes*  duration  at  any  one  time,  shall  in  ad- 
dition to  any  and  all  laws  requiring  the  abatement  of  nuisances,  for- 
feit and  pay  to  the  city  for  every  such  offense,  a  sum  not  less  than  ten 
dollars  or  more  than  fifty  dollars.**  Held  (1)  that  the  1st  section  of 
the  ordinance,  as  it  had  no  penalty  annexed,  was  a  mere  declaration 
of  opinion  of  the  municipal  authorities,  binding  on  no  one;  (2)  that 
the  other  section  was  unreasonable  and  impi'acticable;  (8)  that  the 
words  **  more  than  twenty  per  cent  black  or  dark  gray,'*  descriptive 
of  the  smoke  in  the  first  section,  could  not  be  read  into  the  other  seo- 
tion,  inasmuch  as  the  latter  section  was  complete  in  itself.  Plttsbnrg^ 
T.  Keech  Co.^  548. 

2.  Trespass  —  Operation  qf  business  in  residential  neighborhood — 
Bakery.  It  is  reasonable  and  necessary  that  persons  living  in  a  city 
should  subject  their  personal  comfort  to  the  consequences  of  those 
operations,  trades  and  businesses  that  are  necessarily  carried  on  in 
the  immediate  vicinity  of  the  locality  where  their  product  is  to  be 
consumed.  When  a  business  is  of  this  cliaracter,  there  can  be  no  re- 
covery for  a  trifiing  noise  and  discomfort  occasioned  by  it  to  surround- 
ing property,  but  even  such  a  business  must  be  so  carried  on  as  not  to 
involve  unnecessary  annoyance. 

The  operation  of  a  bakery  in  a  residential  neighborhood  will  not  be 
restrained  on  account  of  discomfort  to  nearby  residents  from  odors 
and  sounds,  where  it  appears  that  the  business  was  conducted  in  a 
reasonable  and  proper  manner. 

In  an  action  of  trespass  to  recover  damages  for  injuries  caused  by 
the  operation  of  a  bakery  in  a  residential  neighborhood,  the  defend- 
ants may  show  the  manner  in  which  the  machinery  was  constructed, 
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and  that  no  noise  resulted  from  its  operation,  and  they  may  also  show 
the  thickness  of  the  wall  and  the  manner  in  which  it  was  constructed, 
and  also  further  show  that  horses  kept  on  the  lower  floor  of  the  build- 
ing were  necessary  to  use  in  connection  with  the  business. 

In  an  action  to  recover  damages  for  injuries  resulting  from  the  oper- 
ation of  a  bakery  in  a  residential  neighborhood,  the  measure  of  dam- 
ages is  the  injury  which  plaintiff  suffei-ed  down  to  the  commencement 
of  the  action,  and  depreciation  of  the  market  value  of  plaintiff's  prop- 
erty cannot  be  considered.    Alexander  T.  Stewart  Bread  Co*,  526. 

OIL  AND  GAS  LEASES. 

1.  Assignment  of  lease — Liability  of  assignee  for  royalties.  The  as- 
signee for  the  lease  of  land  for  oil  or  gas  production  is  liable  to  the 
lessor  for  the  payment  of  all  rent  or  royalties  which  accrue  while  he 
holds  an  assignment  uf  the  lease. 

A  lessee  in  an  oil  lease  will  not  be  permitted  during  his  possession 
and  beneficial  enjoyment  of  the  leased  premises,  to  allege  in  defense 
to  an  action  for  the  stipulated  rent  that  the  lessor  under  whom  he  en- 
tered had  not  title  at  the  time  of  his  entry. 

Where  oil  land  is  sold  for  taxes,  and  before  the  expiration  of  the 
period  for  redemption,  the  owner  executes  an  oil  lease,  and  thereafter 
another  person  purchases  and  takes  title  to  the  land  by  deeds  from 
the  purchasera  at  the  tax  sale,  which  deeds  are  made  subject  to  the 
oil  lease,  and  such  person  then  takes  an  assignment  of  the  oil  lease, 
he  cannot  set  up  the  title  to  the  land  which  he  has  obtained  by  the 
deeds,  against  the  lessor  in  an  action  for  royalties  under  the  lease. 
MaeDonald  t.  O'Neil,  364. 

2.  Royalties — Deed — Reservation.  Where  a  person  owning  a  one- 
half  interest  in  land  conveys  such  one  half  reserving  **  the  one-fourth 
part  of  all  oil,  gas  or  other  minerals  in,  under,  or  upon  said  land,**  and 
thereafter  executes  an  oil  lease  by  which  the  lessee  covenants  to  de- 
liver to  the  lessor  **  one  eighth  of  all  the  oil  produced  from  the  one- 
quarter  interest  of  said  first  party,  or,  in  other  words,  the  one  fourth 
of  one  eiglith  royalty  he  may  produce  from  said  land,**  the  lessor  ia 
not  entitled  to  the  one- thirty-second  part  of  all  the  oil  produced  upon 
the  entire  property,  but  only  to  a  one  thirty-second  of  a  half  interest 
in  the  property.    Dickson  T*  Fertig^  283. 

ORDINANCES. 

1.  Boroughs — Curbstone  market — Police  regulation,  Mt.  Camel 
Boro.  T.  Fisher,  643. 

2.  Unambiguous  ordinance — Municipalities — Insertion  by  court  qf 
qualifications  or  conditions,     Pittsborg  T*  Keeell  Co.,  548. 

ORPHANS'  COURT  SALES. 

1.  DecedenVs  estates — Act  of  March  29 ^  1832 — Private  sale  for  pay* 
ment  qf  debts— Act  (ff  ApHl  4,  1001,  P.  L,  66.  Kiskaddon  t.  DoddSy 
351. 
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PARTIES. 

1.  iMifffidentfor  d^ect  in  parties— Case  stated— Attachment  execUi' 
Hon— Mortgage— Insurance  commissioner.  United  States  Tr«  Co,  of 
Balto.  T.  Beeber,  608. 

PARTITION. 

1.  Sale  cf  real  estate— Executors  and  administrators— Act  qf  Fehru' 
ary  24, 1834,  sec,  44.  Where  letters  of  administration  have  been  granted 
in  violation  of  the  proceedings  of  the  act  of  March  15,  1832,  and  such 
persons  have  been  appointed  under  the  act  of  Februaiy  24,  1834,  qua 
administrators  to  sell  real  estate  without  reference  to  their  suitabil- 
ity, the  appellate  court  will  vacate  the  order,  and  remit  the  record  so 
that  suitable  persons  within  the  meaning  of  the  act  of  February  24, 
1834,  may  be  ascertained  and  appointed.    Hanbest's  E8t«f  427. 

PARTNERSHIP. 

1.  Evidence— Opinion  c(f  voitness— Contradiction,  Owen  T.  Bother^ 
mely  561. 

2.  Evidence  cf  partnership — Burden  cf  procf.  One  who  holds  him- 
self out  as  a  partner,  on  the  faith  of  which  others  trust  or  enter  into 
a  contract  with  the  firm,  is  responsible,  although  not  a  partner. 

In  an  action  on  a  promissory  note  signed  with  a  partnei-ship  name, 
it  appeared  that  only  one  of  several  defendants  was  served.  The  evi- 
dence for  the  plaintiff  tended  to  show  that  the  defendant  served  had 
represented  that  he  was  a  member  of  the  firm,  and  had  induced  plain- 
tiff to  extend  the  credit,  and  that  after  the  plaintiff  had  parted  with 
his  property  and  had  brought  an  action  to  recover  the  value  thereof, 
the  defendant  served  filed  an  affidavit  denying  that  he  was  a  member 
of  the  firm.  Held,  that  it  was  error  to  enter  a  nonsuit.  Daniel  T« 
Lanoe,  474. 

3.  Limited  partnership  association — Landlord  and  tenant — Rent, 
Campbell's  Est.,  424. 

4.  Notice  of  change  of  partnership — United  States  government  con^ 
tractors.  Where  persons  have  furnished  materials  to  a  firm  of  United 
States  government  contractors,  their  right  to  recover  on  the  bond  of 
the  contractor  is  not  to  be  defeated  merely  by  showing  that  there  has 
been  a  change  in  the  persons  controlling  the  firm,  of  which  change  the 
subcontractor  had  no  notice  until  after  their  goods  had  been  delivered 
and  used.    United  States  t.  Hegeman^  459. 

PAVING. 

1.  OriginaX  paning—Road  law — Repairs,    Erie  T.  Grant*  461. 

PAYMENT. 

1.  In  goods  —  Affldavit  of  d^ense  —  Contract — Sale — Bankruptcy. 
Brainerd  t.  DariSy  599. 

2.  Promissory  notes— Confession  cf  Jt^ment — Evidence,  Quaker 
City  Nat  Bank  t.  Hepwortb*  566. 
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PERISHABLE  GOODS. 

1.  Delay— Bailroads—Commm  carriers.  Farmers  Numerj  Co*  T« 
Cowan,  192. 

PERSONAL  PROPERTY. 

1.  Execution— Sheriff's  interpleader— Act  cf  May  26, 1897,  P.  L.  96. 
Meyer  t*  Knight,  1. 

PLEADING. 

1.  Bankruptcy— Pr^erence— Judgment.    Peck  T*  Connell,  22. 

2.  Equity  practice — Telephone  company.  Cooke  T«  Cent*  Dist*  A 
Printing  TeL  Co.,  43. 

POOR  LAW. 

1.  Appeals— Exception  to  order— Act  of  March  16,  1868,  P.  L.  46. 
Berks  Co.  Directors  of  the  Poor  t.  SchnylkiU  Co.  Directors  of 
the  Poor,  627. 

POLICE  POWERS. 

1.  BorougJid— Curbstone  market — Ordinance.  Mt.  Carmel  Boro.  T# 
Fisher,  643. 

POWERS. 

1.  Letters  of  attorney — Principal  and  agent.  MacDonald  r.  O^Neil, 
364. 

2.  To  sell  real  estate— Will— Conversion.    Weeter^s  Est.,  241. 

PRACTICE,  C.  P. 

1.  Affidavit  of  d^ense— Auctioneer — Sale  of  horse— Estoppel.  In  an 
•ction  against  an  auctioneer  to  recover  the  value  of  a  horse  alleged  to 
have  been  wrongly  sold,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  horse  had  been  sold  as  the  property  of  L.,  whom  defendants 
believed  to  be  the  owner  of  the  horse,  and  to  whom  the  proceeds  of 
the  sale  had  been  paid;  that  prior  to  the  sale  the  plaintiff  denied  un- 
der oath  in  an  affidavit  of  defense  in  a  pending  judicial  proceeding  that 
plaintiff  was  the  owner  of  the  horse,  and  that  this  denial  was  confirmed 
by  plaintiff's  agent  and  superintendent,  who  assured  L.  that  the  plain- 
tiff did  not  own  the  horse,  and  that  he  might  sell  it  and  retain  the 
proceeds;  that  the  same  superintendent  and  agent  was  duly  notified 
of  the  proposed  sale,  and  again  disclaimed  that  the  plaintiff  had  any 
interest  in  the  horse.     Swift  ft  Co.  T.  Herkness,  628. 

2.  Affidavit  of  d^ense — Contract— Breach — Time  qf  petformance. 
Schoenbaechler  t*  Land  Title  &  Tr.  Co.,  415. 

3.  Affidavit  of  d^ense— Contract— Sale— Payment  in  goods— Bank- 
ruptcy. In  an  action  by  a  trustee  in  bankruptcy  to  recover  for  goods 
sold  and  delivered  by  the  bankrupt,. an  affidavit  of  defense  is  sufficient 
which  avers  that  the  goods  were  bought  under  a  special  contract,  by 
which  they  were  to  be  paid  for  in  gear  wheels  made  by  defendant  on 
orders  for  particular  kinds  of  wheels  by  the  seller,  and  that  defendant 
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had  always  been  i*eady  and  willing  to  carry  out  the  agreement  in  the 
terms  in  which  it  was  made.    Bralnerd  T*  DaTis,  599. 

4.  Affidavit  qf  drfense — Contract— Sale^(iuality — Quantity.  How* 
land  Palp  Co.  t.  Jessop  A  Moore  Paper  Co.,  495. 

5.  Affidavit  qf  drfense — Contract — Sale  to  another  dealer.  Day  it 
Sharpens  Aaslgned  Est.,  118. 

6.  Affidavit  qf  defense— Contract — Sale  to  another  dealer.  In  an  ac- 
tion to  recover  the  price  of  clothing  sold  and  delivered,  an  affidavit 
of  defense  is  insufficient  which  avers  that  the  goods  were  bought  on 
condition  that  if  the  plaintiffs  should  sell  clothing  to  another  dealer 
in  the  same  town,  defendant  should  have  the  light  to  return  the  goods; 
that  plaintiffs  did  sell  goods  to  another  person  in  the  town,  naming 
him,  witliout  averring  that  such  person  was  a  dealer,  and  that  defend- 
ant had  returned  the  goods  to  plaintiffs,  without  any  averment  that 
the  goods  returned  were  all  the  goods  which  the  defendant  bad  pur- 
chased. 

It  $eem8  that  it  is  not  against  public  policy  to  enter  into  a  contract 
to  purchase  goods  on  condition  that  similar  goods  should  not  be  sold 
to  another  dealer  in  the  same  town.    Arons  T*  Kopfy  123. 

7.  Affidavit  qf  d^en$e— Contract— Set-off.  WUmot  ft  HobbS  Mfg» 
Co.  T.  Penna.  Bolt  &  Nnt  Co.,  490. 

8.  Affidavit  qf  drfenae — Corporations — Stock  subscription.  Arnold 
Monophase  Elee.  Co.  t.  Chew,  407. 

9.  Affidavit  qf  defense  —  Corporations  —  Stock  subscription — False 
statement  in  prospectus.  <{naker  City  Apartment  Honse  Co.  t.  Mat* 
thewSy  519. 

10.  Affidavit  qf  drfense  —  Promissory  notes —  Accommodation  note. 
Clotkior  T.  Wobster  Foundry  Sand  Co.,  886. 

11.  Affidavit  qf  drfense — Promissory  notes — Action  by  indorsee.  Mo» 
Kelry  r.  Berry,  276. 

12.  Affidavit  of  defense — Promissory  notes— Composition  agreement. 
Bidgway  t.  Scott,  367. 

13.  Appeals— Assignments  of  error.    Wymard  V.  Deeds,  332. 

14.  Bankruptcy— Prrference— Judgment— Pleading.    Peck  T.  Con* 
neU,  22. 

15.  Charge  qf  courts  Appeals,  It  is  error  to  confine  the  attention 
of  the  jury  to  one  view  of  the  case  where  there  is  more  than  one 
which  they  should  consider.  If,  however,  no  particular  instructions 
be  asked,  the  court  is  responsible  for  the  general  effect  only  of  the 
charge,  and  in  considering  the  charge,  the  whole  of  it  must  be  taken 
together.    Brown  T.  Montgomery,  262. 

16.  Damages — Evidence — Veterinary  surgeon.  In  an  action  by  a 
veterinary  surgeon  to  recover  for  services  rendered,  tlie  appellate 
court  will  not  reverse  a  judgment  on  a  verdict  in  the  plaintiff^s  favor, 
because  of  the  absence  of  specific  proof  in  ragard  to  the  value  of  the 
service,  where  the  record  seems  to  show,  if  not  a  distinct  agreement, 
at  least  an  understanding  that  the  value  of  the  services  were  not  in 
question,  and  where  the  services  have  been  shown  with  some  particu- 
larity of  detail  as  to  tlieir  nature  and  extent,  so  that  the  jury  could 
fix  a  reasonable  value  thereon.    Marteln  T.  Hansell,  405. 
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17.  Exceptions — Boad  law — Termini — Location.  Road  In  Greene 
and  Gailford  Townshipsy  418. 

18.  Insurance— Life  insurance — Statement  as  to  age,  Doll  T.  Pru- 
dential Ins.  Co.  of  America^  434. 

19.  Partnership — Evidence  qf  partnership — Burden  cfproqf.  Daniel 
T.  Lance,  474. 

20.  Pleading — Statement — Sufficiency  of  statement,  A  statemeDt  in 
an  action  for  a  balance  for  milk  sold  and  delivered,  not  purporting  to 
be  brougTit  upon  a  book  account,  is  sufficient  where  it  contains  the 
following  ayerment,  "'  Plaintiffs  aver  that  they  sold  and  delivered  to 
the  defendant,  in  the  month  of  March,  1901,  2,399  quarts  of  milk,  and, 
in  the  month  of  April,  1901,  2,31^  quarts  of  milk,  at  the  pi-ice  of  three 
and  one  half  cents  per  quart,  the  price  agreed  between  them,  making 
the  total  indebtedness  thei-efor  $lGd.03,''  followed  by  averments  as  to 
credits  and  balance  due. 

In  an  action  for  milk  sold  and  delivered,  a  claim  for  freight  paid  to 
return  sour  milk  Ciinnot  be  sustained  where  there  is  no  allegation 
that  phiiutiff  requested  that  the  sour  milk  should  be  returned.  Dea- 
con T.  Uhlman,  381. 

21.  Trial — Appeals — Harmless  error.  There  is  no  ground  for  re- 
versal that  one  of  the  parties  took  up  time  in  proving  a  fact  that  the 
other  party  admitted.    Sliannon  r.  Castner,  294. 

22.  Trial— Appeals — Bemarks  of  counsel,  A  judgment  on  a  verdict 
will  not  be  i*eversed  because  of  alleged  improper  and  injurious  re- 
marks of  counsel,  where  it  appears  that  the  verdict  was  modest  in 
amount,  and  that  the  court  instructed  the  jury  to  disregard  the  ob- 
jectionable i-e  marks  of  counsel.    Moore  T.  Neubert,  144. 

23.  Trial — Beservation  of  question  of  law.  A  reservation  of  a  ques- 
tion of  law  in  the  form,  ^^  Whether  tliere  is  any  evidence  in  the  case 
that  will  entitle  the  plaint  iff  to  a  verdict  **  is  a  good  reservation,  if  it 
in  effect  raises  a  question  of  law  which  determines  the  case.  Bane* 
chard  Co.  r.  Fidelity  k  Casualty  Co.  of  N.  T.,  370. 

PRACTICE,  EQUITY. 

1.  Pleading — Evidence — Besponsive  answer — License — Bevocable  and 
irrevocable — Easements,    Hopllins  T.  Stoneroady  168. 

2.  Bules— Printing  bill— Pleading—Telephone  Co.  Coolie  T.  Cent* 
Dist.  &  Printing  Tel.  Co.,  43. 

PRACTICE,  O.  C. 

1.  Legatee* s  day  in  court — Abatement  of  legacy — Estoppel.  A  lega- 
tee whose  legacy  ha^  been  abated  for  the  payment  of  debts  in  pro- 
ceedings before  an  auditor  and  the  orphans*  court,  cannot  in  a  subse- 
quent proceeding  in  the  same  court  be  heard  to  complain  of  such 
decree  because  she  had  not  her  day  in  court,  where  the  record  showed 
that  the  parties  in  interest  attended  at  the  first  hearing,  that  the  leg- 
atee was  awarded  and  paid  a  small  sum  which  she  claimed  as  a  debt 
against  the  estate,  that  notices  were  sent  out  by  the  auditor  as  to  the 
date  of  filing  his  reports,  and  that  the  reports  were  confirmed.    Knn* 
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2.  Rules  of  court — Construction  of  rule.  Upon  a  question  of  the 
construction  or  application  of  its  own  rules,  the  orphans'  court  can 
be  reversed  only  for  manifest  and  material  error. 

Where  a  rule  of  court  provides  that  in  order  to  entitle  a  supple- 
mental petition  or  a  replication  to  be  received  as  conclusive  proof  of 
the  facts  therein  alleged  which  are  not  denied  by  counter  affidavit,  it 
must  be  ^*  duly  filed  on  record  in  the  case,''  a  finding  of  the  orphans* 
court  that  the  affidavit  was  not  **  duly  tiled"  at  such  time  as  made  it 
incumbent  upon  the  adverse  party  to  file  a  counter  affidtvit,  will  not 
be  reversed  by  the  appellate  court,  where  there  is  nothing  in  the  rec- 
ord to  convict  the  lower  court  of  error  in  so  finding.  Kunkle'fl  Estty 
200. 

PRACTICE,  1J.S. 

1.  Husband  and  wife — Order  for  support — Iftform<Uion,  Com*  ▼• 
Dean,  641. 

PRACTICE,  SUPERIOR  COURT. 

1.  Appeals— Assignments  cf  error,    BamseliasePs  Est*)  497. 

2.  Appeals — Assignments  cf  error — Bule  19  and  16.  Loeweke  T« 
Lumberman's  B.  A  L.  Assn.,  389. 

3.  Appeals — Continuance— D^ective  paper-book — Omission  of  testt- 
mony — Criminal  cases.    Com*  T*  Hasse^  291. 

4.  Appeals— Interlocutory  order— Quashing  appeal— Issue  on  appeal 
from  county  auditor,    Huntingdon  Co*  t*  Mason^  148. 

5.  Insolvency — Refusal  to  appoint  receiver — Appeals — Quashing  ap- 
peal—Act cf  June  4,  1901,  P.  X.  404,  sec,  7.  Good's  InsolTency^ 
625. 

PRESUMPTIONS.  - 

1.  Adverse  possession — Presumption  cf  grant — Deed — Evidence — 
Question  for  Jury — Ejectment — Amendment,  Jenkins  T*  MeMichaelf 
161. 

2.  Constitutional  law — Constitution  of  the  United  States — Fourteenth 
amendment — Estates  of  persons  supposed  to  be  dead — Act  of  June  24, 
1885,  P.  L.  155.    Canning  t.  Beading  School  Dist*,  340. 

3.  Inference  from  nonproduction  qf  testimony — Evidence.  Shannon 
T.  Castner,  294. 

4.  Promissory  note — lulling  in  date — Joint  maker.  Lance  T*  Cal« 
yert,  102. 

PRINCIPAL  AND  AGENT. 

1.  Contract — Printed  fonn— Insertion  of  written  words— Estoppel- 
Gas  companies— Consideration— Mutuality— Equity,  Corbet  T.  Oil 
City  Fuel  Supply  Co.,  80. 

2.  Insurance — Fire  insurance — Parol  contract.  Keystone  Mattress 
and  Sprinir  Bed  Co*  t*  Pittsburg:  Underwriters  of  Pa*,  88.  • 

3.  Letters  qf  attorney— Special  power.    MacDonald  T*  O^Neil,  364. 
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PRINCIPAL  AND  SURETY. 

1.  Bond — Suit  in  name  of  United  States — Public  works.  The  act  of 
congress  of  August  13,  1894,  entitled  **An  act  for  the  protection  of 
pei-sons  furnishing  materials  and  labor  for  the  construction  of  public 
works/^  which  authorizes  persons  supplying  labor  and  materials  to 
conti-actors  for  the  construction  of  any  public  work  to  bring  suit  in 
the  name  of  the  United  States  for  his  or  her  use  and  benefit  against 
the  sureties  of  the  contractors,  does  not  impose  as  a  condition  prec- 
edent to  the  bringing  of  such  action,  the  filing  of  an  affidavit  of 
claim  with  the  department  having  charge  of  the  work  for  which  the 
bond  has  been  given.  The  object  of  filing  the  affidavit  is  simply  to 
secure  a  copy  of  the  contract  and  bond. 

No  action  can  be  sustained  against  the  surety  of  a  contractor  under 
the  act  of  congress  of  August  13, 1804,  before  payment  has,  under  the 
terms  of  the  contract  between  the  parties,  become  due.  TJius  if  the 
parties  contract  that  the  contractor  shall  not  pay  the  material  man 
until  the  government  has  paid  the  contractor,  the  material  man  can- 
not bring  suit  until  the  contractor  has  been  paid,  and  that  is  the  case 
although  the  bond  given  by  the  contractor  to  the  government  was 
conditioned  that  he  should  **  promptly  make  full  payment  to  all 
persons  supplying  labor  and  material.'^  United  States  T*  American 
Surety  Co.,  153. 

2.  Bond — Suit  in  name  qf  United  States — Public  works.  The  act  of 
congress  of  August  18,  1894,  entitled  **  An  act  for  the  protection  of 
persons  furnishing  materials  and  labor  for  the  construction  of  public 
works,^*  which  authorizes  persons  supplying  labor  and  materials  to 
contractors  for  the  construction  of  any  public  work  to  bring  suit  in 
the  name  of  the  United  States  for  his  or  her  use  and  benefit  against 
the  sureties  of  the  contractors,  does  not  impose  as  a  condition  prac- 
edent  to  the  bringing  of  such  action,  the  filing  of  an  affidavit  of 
claim  with  the  department  having  charge  of  the  work  for  which  the 
bond  has  been  given.  The  object  of  filing  the  affidavit  is  simply  to 
secui*e  a  copy  of  the  conti-act  and  bond.  United  States  t*  Hegemany 
459. 

3.  Bond — Suit  in  name  of  United  States— Public  works — Demurrage. 
The  labor  and  materials  which  congress  intended  to  protect  by  the 
act  of  August  13,  1894,  p.  236,  of  supplement  to  Revised  Statutes  of 
the  United  States,  vol.  2,  Nos.  1-5,  are  such  as  are  used  directly  upon 
the  public  work,  and  do  not  include  demuri'age  for  the  detention  of 
a  vessel.    United  States  t.  American  Surety  Co.,  159. 

4.  Contract — Release  qf  surety.  A  surety  has  the  right  to  require  a 
sti-ict  compliance  with  the  terms  of  the  contract  of  suretyship.  Any 
alteration  of  the  contract  by  the  principal  party  without  the  consent 
of  the  surety  is  fatal  to  its  validity,  as  against  the  surety.  This  is 
true  although  the  sui-ety  sustains  no  injury  by  the  change  and  even 
if  the  change  be  for  his  benefit. 

It  is  a  rule  well  established  that  the  surety  shall  not  be  bound 
beyond  the  extent  of  his  engagement,  which  appears  from  the  very 
terms  of  the  contract  and  the  nature  of  the  transaction  to  have  been 
in  contemplation  at  the  time  of  entering  into  it,  and  that  his  liability 


Digitized  by  VjOOQIC 


712  INDEX. 

PRINCIPAL  AND  SURETY— continttcd. 

cannot  without  his  consent  be  extended,  enlarged  or  varied,  either 
by  the  obligee  or  by  operation  of  law. 

The  right  of  the  principal  to  postpone  the  fulfilment  of  the  contract 
of  suretyship  is  at  variance  with  that  of  the  surety  to  demaud  its 
punctual  performance,  or  to  perform  it  himself  and  sue  for  indemnity, 
and  genei-ally  any  act  of  the  creditor  which  prevents  the  surety  from 
insisting  on  the  f  ufllment  of  the  contract  as  originally  made,  or  which 
entitles  the  principal  debtor  to  delay,  is  a  gi-ound  of  defense  in  an 
action  against  the  surety. 

When  a  ci*editor  makes  an  agreement,  without  the  consent  of  the 
surety,  by  which  he  disables  himself  from  bringing  suit,  he  acts 
against  equity  and  ought  not  to  hold  the  surety  responsible.  Bans* 
ckard  Co.  t.  Fidelity  &  Casualty  Co.  of  N.  T.^  370. 

5.  Judgment  note — Discharge  of  surety,  A  promise  made  by  the 
payee  of  a  judgment  note  to  the  principal  obligor  of  the  note  that  he 
will  not  enter  the  note  of  record  will  not  discharge  the  surety  on  the 
note  where  no  consideration  has  been  shown  for  the  promise.  SniTely 
T.  Fisher,  56. 

PROBABLE  CAUSE. 

1.  Malicious  prosecution — Evidence — Province  qf  cofurt  and  Jwry. 
Bmff  T.  Kendriek,  468. 

PROMISSORY  NOTES. 

1.  Action  by  indorsee — Defense.  In  an  action  by  an  indorsee  of  a 
promissory  note  against  the  maker  where  there  is  no  evidence  that  the 
maker  had  any  defense  against  the  payee,  it  is  proper  for  the  court  to 
refuse  to  charge  as  follows:  **The  note  in  suit,  payable  on  demand, 
without  interest,  was  due  forthwith  and  an  action  tbei*eon  by  the 
payee  against  the  makers  might  have  been  brought  and  maintained 
the  day  after  its  date.^* 

In  such  a  case  it  is  also  proper  to  refuse  to  charge  as  follows:  **  The 
note  having  been  transferred  six  days  after  its  date  was  overdue  and 
dishonored,  and  the  indorsee  took  it  subject  to  any  defense  which  the 
makers  or  either  of  them  had  at  or  before  the  time  of  the  transfer 
of  it.'* 

The  holder  of  a  joint  promissory  note  payable  on  demand  is  not  re- 
quired to  make  demand  and  proceed  to  collect  the  note,  unless  re- 
quested so  to  do  by  one  of  the  makers  alleging  himself  to  be  a  sui*ety, 
if  the  holder  bdngs  suit  within  the  period  required  by  the  statute  of 
limitations. 

In  an  action  by  a  second  indorsee  on  a  promissory  note  given  to  a 
bank  where  the  note  itself  shows  that  the  bank  indorsed  the  note  to  the 
order  of  the  first  indorsee,  and  the  latter  indorsed  it  to  the  plaintiff, 
evidence  is  immaterial  to  the  effect  that  the  first  indorsee  paid  the 
amount  of  the  note  to  the  bank,  that  at  the  time  he  was  an  employee 
and  a  boarder  in  the  family  of  one  of  the  joint  makers,  and  that  he 
knew  that  the  defendant  had  signed  the  note  as  surety  for  the  other 

(       joint  maker.    McKelvy  v.  Berry,  276. 


Digitized  by  VjOOQIC 


INDEX.  718 

PROMISSORY  NOTES— con«ntied. 

2.  Affidavit  of  defense — Accommodation  note, — ^In  an  action  against 
tlie  maker  of  a  promissory  note  tlie  affidavit  of  defense  alleged  as  fol« 
lows:  ** Deponent  denies  that  the  said  plaintiff  is  a  bona  fide  holder 
for  value,  without  notice,  of  said  note,  as  alleged  in  this  statement  in 
this  cause,  but  declares  that  he,  the  said  plaintiff,  had  full  knowledge 

•of  the  circumstances  connected  with  the  giving  of  said  note,  that  it 
was  wholly  without  consideration  and  for  the  accommodation  of  the 
indorser  and  said  plaintiff.**  The  arrangement  between  the  plaintiff 
and  the  indorser  is  then  fully  set  forth,  the  affidavit  then  averring: 
'*That  this  deponent,  on  behalf  of  the  defendant,  assented  to  said 
proposition  and  agreed  to  give  said  note  and  did  so  give  it,  with  the 
full  understanding  and  agreement  that  it  was  solely  for  the  accommo- 
dation of  the  said  plaintiff  and  the  payee,  and  that  they  would  pro- 
tect and  pay  it  at  maturity  and  save  the  defendant  harmless  from  loss 
in  the  transaction.  That  when  the  said  note  was  about  to  mature,  the 
said  payee  and  plaintiff  requested  a  new  note  in  renewal  of  it  and 
that  said  note  in  suit  was  then  given  in  renewal  of  the  former  note,  at 
their  said  request,  but  without  any  consideration  therefor  to  the  de- 
fendant or  any  change  in  the  conditions  of  liability  for  payment  of  the 
•debt  which  was  solely  that  of  the  payee  and  plaintiff.*'  Held^  that  the 
.affidavit  of  defense  was  sufficient  to  prevent  judgment.  Clothier  r. 
Webster  Foundry  Sand  Co.,  386. 

3.  Contract  —  Settlement -- Compromise.  Huntingdon  Malleable 
Iron  Co.  T.  BiUSy  556. 

4.  Defense — Composition  agreement  In  a  suit  by  the  owner  of  a 
promissory  note  against  the  maker  of  the  note,  where  the  question  of 
the  ownership  of  the  note  is  not  disputed,  but  the  defendant  sets  up 
a  composition  agreement  as  to  tlie  note  between  himself  and  the  i>ayee 
and  indorser  of  the  note,  but  offers  no  evidence  to  show  that  the  payee 
and  indorser  was  the  agent  of  the  owner  in  making  the  composition 
agreement,  a  verdict  and  judgment  for  the  defendant  cannot  be  sus- 
tained.   Bidgway  T.  Seott,  367. 

5.  FiUing  in  date — Joint  maker.  When  one  who  has  signed  a  note, 
leaving  the  date  blank,  delivers  it  in  that  condition  to  a  joint  maker 
for  the  purpose  of  raising  money  upon  it,  he  thereby  impliedly  au- 
thorizes that  joint  maker  to  fill  in  the  date  as  of  the  time  when  the 
note  is  actually  negotiated. 

In  an  action  on  a  joint  note  where  the  appearance  of  the  note  indi- 
cated tliat  the  date  had  not  been  written  at  the  time  when  the  first 
joint  maker  signed  the  note,  and  the  plaintiff  testified  that  the  second 
signer  brought  the  note  to  him  and  filled  in  the  blank  at  his  request, 
and  there  is  testimony  that  the  first  joint  maker  was  subsequently 
shown  the  note  and  said  that  he  had  signed  it  and  made  no  objection  as 
to  the  date,  there  is  sufficient  evidence  to  warrant  the  jury  in  finding 
that  the  first  joint  maker  had  ratified  and  adopted  the  instrument  in 
the  condition  in  which  it  was  when  presented  to  him.  Lance  T.  Cal- 
yert,  102. 

6.  Partnership — Evidence  of  partnership— Burden  of  proof.  Daniel 
¥•  Lanee^  474. 
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7.  Payment — Confession  of  judgment — Heidence,  Where  a  debtor  of 
a  bank  confesses  judgment  to  a  trustee  for  the  bank  to  secure  the 
bank  for  all  the  debts  which  he  owes  it,  including  indorsed  notes,  and 
the  bank  has  knowledge  that  the  judgment  was  confessed,  that  the 
debtor^s  property  was  sold  by  the  sheriff  and  bought  in  by  the  trustee, 
and  that  the  bank's  trustee  conducted  the  debtor's  business  afterwards 
for  over  a  year,  the  maker  of  one  of  the  indorsed  notes  has  a  right  in 
a  suit  upon  such  note  by  the  bank  to  show  that  the  note  was  an  ac- 
commodation note,  and  that  the  bank  knew  that  it  was  an  accommo- 
dation note,  and  also  to  show  what  the  property  bonght  in  by  the 
trustee  was  worth,  what  it  sold  for,  what  was  done  with  the  proceeds^ 
and  in  general  to  prove  if  possible  that  the  bank  had  received,  or 
ought  to  have  received,  if  the  business  had  been  properly  conducted 
by  the  trustee,  satisfaction  for  the  note,  out  of  the  debtor's  property* 
({aaker  City  Nat.  Bank  t.  Hepworth»  566. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Appeals — Harmless  error— Landlord  and  tenant — Practice,  C,  P. 
Brown  t.  Montgomery,  262. 

2.  Contract— Husband  and  wife— Ostensible  ownership — Question  for 
Jury.    Watson  ?•  Beck,  611. 

8.  Contracts— Sale— Quality— Quantity— Affidavit  of  d^ense.  How* 
land  Pulp  Co.  t«  Jessnp  &  Moore  Paper  Co.,  4d5. 

4.  Contract—  Sale— Set-off  —  Profits— Proof  of  deliveries— Settle-- 
ment— Note— Compromise,  Huntingdon  Malleable  Iron  Co.  t.  Bills^ 
656. 

6.  Contradictions  in  charge — Criminal  laio  —  Evidence  as  to  good 
character.    Com*  T.  Sayars,  75. 

6.  Deed— Presumption  of  grant— Evidence.  Jenkins  T.  McMicliaelf 
161. 

7.  Evidence— Parol  evidence— Technical  terms.  Alenn  T.  Strick* 
landy  88. 

8.  Husband  and  wife— Judgment  against  husband — Execution  against 
wife— Evidence,    Sajits  T.  Speck,  608. 

0.  Judgment— Opening  Judgment  — Forgery —  Charge  — Evidence. 
Shannon  t.  Castner,  294. 

10.  Malicious  prosecution— Probable  cause.  Bmff  T.  Kendriok^ 
468. 

11.  Promissory  note— Action  by  indorsee — Defense.  MeKelry  T» 
Berry,  276. 

12.  Real  estate  broker  —  Evidence  —  Commission.  Showaker  r» 
KeUy,  390. 

18.  Road  law — Certiorari — Record — Evidence  —  Questions  of  fact.. 
West  Donegal  Townskip  Road,  620. 

14.  Statute  qf  limitations— Mutual  accounts— Demands.  Hudson  T« 
Hudson,  92. 

15.  Statutes— Construction  qf  statutes,     Conu  T.  €k>uger,  217. 

16.  Trespass  quare  clausum  fregit— Possession— Cotenants.    Seep^ 
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PUBLIC  OFFICERS. 

1.  Controller—Discretion  of—Furnishing  entertainment  to  citlxens 
and  guests— Municipalities — Cities  qf  the  third  class.  Com*  T*  Gin- 
grrichy  286. 

2.  County  auditor— Issue  on  appeal  from — Interlocutory  order — 
Quashing  appeal.    Hontingdon  Co.  T*  Mason,  148. 

8.  Insurance  commissioner— Case  stated— Insufficient  for  d^ect  in^ 
parties— Attachment  execution— Mortgage.  United  States  Tr«  Co.  of 
Balto.  T.  Beeber,  603. 

4.  Mercantile  appraisers — Statutes— Repeals — Appeals — Acts  cf 
ApHl  11, 1862,  P.  L.  492,  and  May  2,  1899,  P.  L.  184.  Com.  T.  Yet- 
terlein,  587. 

5.  Supervisors — Meeting  and  deliberation  qf—Road  law.  Logan  T. 
Rochester  Twp.*,  113. 

6.  Township  treasurer — Clarion  county — Acts  qf  April  16, 1834,  P.  X» 
637,  sec.  81,  February  28,  1836,  P.  L.  46,  sec.  8,  and  March  11, 1839, 
P.  L.  51.  The  Act  of  March  11,  1839,  P.  L.  51,  which  created  the 
county  of  Clarion,  gave  to  the  people  and  tenitory  embraced  within 
its  limits,  a  new  county  government,  but  that  part  of  its  territory 
which  had  been  carved  out  of  the  county  of  Venango  remained  sub- 
ject to  the  provisions  of  the  act  of  April  15,  1834,  in  so  far  as  ita 
township  organizations  were  concerned.  In  that  part  of  the  county 
a  township  treasurer  is  a  part  of  the  legal  official  township  organiza- 
tion. 

A  township  treasurer  being  a  township  officer,  is  subject  to  the 
provisions  of  the  Act  of  March  31,  1860,  P.  L.  385,  sec.  65,  and  the 
money  of  the  township  is  protected  by  that  statute.  Com.  T.  Car- 
son,  48. 

PUBLIC  POLICY. 

1.  Affidavit  qf  dtfense — Contract— Sale  to  another  dealer.  Arons  ▼• 
Kopf,  123. 

2.  Executors  and  administrators — Agreement  to  relinquish  adminis^ 
tration.    Lewis's  Est.,  393. 

QUESTIONS  OF  LAW. 

1.  Reservation  of— Practice,  C.  P.— Trial  Bansehard  Co.  ¥•  Fidel* 
iiy  &  Casualty  Co.,  370. 

RAILROADS. 

1.  Carriers— Personal  apparel— Act  qf  April  11,  1867,  P.  L.  69.  The 
liability  of  a  caiTier  for  a  passenger^s  baggage,  which  has  been  en- 
trusted to  its  care,  is  that  of  an  insurer,  the  price  paid  for  the  ticket, 
or  for  transportation,  embracing  compensation  for  the  carriage  of  the 
baggage,  and  is  limited  to  such  articles  as  are  necessary  for  the  com- 
fort of  the  passenger,  and  for  all  in  addition  to  this  class,  the  carrier 
.is  not  an  insurer,  but  a  bailee,  and  cannot  be  compelled  to  carry  them 
unless  an  additional  compensation  is  paid. 

Where  a  passenger  carries  with  her  own  personal  clothing,  an  em- 
broidered table  centerpiece  of  her  own,  and  a  dress  belonging  to  her 


Digitized  by  VjOOQIC 


716  INDEX. 

HAILHO  ADS— continued. 

mother,  and  the  baggage  is  lost,  she  cannot  leoover  from  the  carrier 
for  the  loss  of  the  centerpiece,  or  the  dress  belonging  to  her  mother. 
Bollard  t.  Delaware,  Lack,  ik  W.  B.  B.  Co,»  583. 

2.  Common  carriers — Perishable  goods — Delay,  In  an  action  against 
a  railroad  company  to  recover  damages  for  the  loss  of  perishable 
goods,  a  judgment  fortlie  plaintiff  cannot  be  sustained  where  the  evi- 
dence shows  that  the  goods  wei-e  packed  so  as  to  remain  in  good  con- 
dition from  two  and  one  half  to  thi^ee  and  one  half  days  from  delivery 
to  the  initial  carrier,  that  the  initial  carrier  consumed  about  two  and 
three  quarters  days  in  transporting  the  goods  about  fifty  miles,  and 
that  the  defendant  company  could  not  transport  them  in  less  than 
two  or  three  days  over  the  350  additional  miles  to  the  point  of  des- 
tination. 

In  such  a  case  the  plaintiff  gains  no  advantage  from  any  presump- 
tion that  goods  delivered  to  the  initial  carrier  in  good  order  remained 
so  to  destination,  since  the  evidence  showed  that  the  goods  shipped 
could  not  have  remained  in  good  order  beyond  a  limited  time.  Farm* 
era  Nursery  Co.  t.  Cowan,  192. 

3.  Diternion  qf  waters  in  a  street — Trespass — Joint  tort  feasors, 
Whei*e  a  railroad  company  in  constructing  its  road  changes  the  grade 
^f  a  street,  diveits  the  natural  flow  of  the  water,  and  carries  the  water 
through  a  box  drain  under  the  road  to  the  land  of  an  adjoining  owner, 
and  the  water  is  then  cariied  on  to  the  land  of  a  third  person,  the  rail- 
road company  is  liable  to  such  third  person  for  injuries  sustained,  al- 
thougli  ( 1 )  the  owner  of  the  land  upon  which  the  water  is  fii*st  thrown 
consents  thei'eto,  and,  although  (2)  the  borough  has  consented  to  the 
construction  of  the  drain  and  may  be  itself  liable  for  the  injuries,  and 
although  (3)  other  landowners  may  have  contributed  to  the  injury  by 
making  connection  with  the  gutter  so  that  refuse  matter  from  their 
properties  are  carried  through  the  box  drain.  Dennlsoil  T«  Somerset 
k  Cambria  B.  B.  Co.,  248. 

4.  Land  damages — Parties  entitled — Remainderman — Lien  qf  judg* 
ment— Judgment — Decedent's  estates.  Where  a  railroad  company  has 
paid  into  court  a  fund  representing  damages  for  the  destruction  of  a 

•  <iwe11ing  house  by  sparks,  and  it  appears  that  at  the  time  of  the  fire, 
the  house  and  the  land  connected  with  it  were  in  the  possession  of  a 
life  tenant,  and  that  the  i*emainderroan  had  judgments  against  him 
which  were  a  lien  upon  his  estate  in  remainder,  and  it  also  appears 
that  subsequent  to  tlie  fire  tlie  remainderman  died,  and  that  thereafter 
the  land  was  sold,  the  fund  paid  by  the  railroad  company  into  eourt, 
is  an  asset  subject  to  the  life  estate  for  the  payment  of  the  remain- 
derman's debts,  and  does  not  go  to  his  heirs  free  from  such  obligation. 
BeWitt  T.  Lehigli  Yal.  B.  B.  Co.,  10. 

5.  Reconstruction  qf  public  road — Hoad  law — Res  ad(fudicata— Indict- 
ment— Criminal  law.  Where  a  railroad  company  has  been  acquitted 
on  the  trial  of  an  indictment  charging  it  with  neglect  to  relocate  and 
reconstruct  several  different  p<»rtion8  of  a  public  road,  it  cannot  sub- 
sequently be  convicted  on  an  indictment  charging  it  with  neglect  to 
relocate  and  reconstruct  the  whole  of  the  same  highway.  Com*  T«  Al« 
legheny  YaL  By.  Co.,  188. 
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6.  Street  railway 9 — Negligence — Getting  on  ear — Summer  car — Defect 
in  street— Contributory  negligence.    Sellers  T*  UdIoii  Trac  €0*9  5. 

7.  Switcfi—Road  laxo— Grade  crossing.  Road  In  Areene  and  6all« 
ford  Townships,  4ia 

REAL  ESTATE. 

1.  Broker — Evidence — Commission — Question  for  jury.  Showaker 
T.  Kell  J,  390. 

2.  Deed— Ejectment— Eoidence,    HiUiard  T.  Connellj»  271. 

3.  F^ectment — Amendment  —  Adverse  possession  —  Presumption  of 
grant.    Jenkins  y.  McNicliael»  161. 

4.  Landlord  and  tenant— Covenant  on  the  part  of  tenant  for  repairs-^ 
Measure  of  damages.    Loaghlin  T*  Care J»  477. 

5.  Landlord  and  tenant — Judgment — Confession  of  judgment — Igect-- 
ment—Lfose,    Wearer  t.  MeDeTitt,  597. 

6.  Landlord  and  tenant  —  Bent — Limited  partnership  associatUnu 
CampbeU's  Est.,  424. 

7.  Landlord  and  tenant — Wrongful  distress — Remedies.  Tiiomas  T« 
Gibbons,  635. 

8.  Mortgage — Satisfaction — Rrfusal  to  satitify — Act  of  May  28,  1716». 
1  Sm.  L.  94.    Steigrerwald  y.  Pliila.  Brewing  Co.,  540. 

9.  Oil  and  i/an  lease — Assignment  qf  lease — Liability  qf  assignee  for 
royalties.    NacDonald  t.  O'Neil,  364. 

10.  OH  and  gas  lease— Royalties— Deed— Reservation.  Dickson  ¥• 
Fertigr,  28:^. 

11.  Power  to  sell— Will— Conversion.     Weeter's  Est.,  241. 

12.  Railroads — Land  damages — Parties  entitled — Remainderman — 
Lien  of  judgment— Decedent's  estates.  DeWitt  T*  Lelligll  Yal.  B.  B. 
Co.,  10. 

13.  Sale  of—DecedenVs  estates— Payment  of  dehts — Act  of  April  18, 
1853  {Price  Act).    Kiskaddon  t.  Dodds,  351. 

14.  Sale  of^Exeeutors  and  administrators — Equity.  Bnolianan  T* 
Ammerman,  439. 

16.  Sale  of— Partition — Executors  and  administrators — Act  of  Februr- 
ary  24,  1834,  sec.  44.    Hanbest's  Est.,  427. 

16.  Sheriff's  sale — Setting  aside — Inadequacy  qf  price.  Westmore- 
land Guarantee  B.  ik  L.  Assn.  t.  Nesbit,  150. 

17.  Trespass  quare  clatnim  fregit — Possession — Cotenants — Charge. 
Beep  T.  Wagrner,  268. 

18.  Vendor  and  vendee — Specific  performance — Orphans^  court — Acts 
qfFebruatT/  24,  1834,  and  April  28,  1899.     Holt  T.  NoWiUiams,  137. 

19.  Wills— Conversion.    Bancll's  Est.,  60. 

RECEIVERS. 

1.  Insurance — Live  stock  insurance — Order  of  assesmnent — Conclusive- 
ness.   Snader  t.  Bomberger,  629. 

RECORDS. 

1.  AppeaU—Affidavit  qf  drfense— Exceptions.  Bralnard  T*  DaTiSf. 
599. 
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2.  HtLsband  and  wjfe — Order  for  support — Desertion — Evtdence — Ap- 
peals.   Com.  T.  Dean,  641. 

3.  Proqf  outside  of  record — Road  law — Exceptions^Notice — Report 
of  viewers — Improvements--Appeals,   Rostrarer  Townsliip  Road,  196. 

4.  Road  law — Certiorari — Evidence — Questions  of  fact — Vacation  qf 
road — Discretion  qf  court.    West  Donegal  Township  Boady  620. 

RES  ADJUDIOATA. 

1.  Railroads— Reconstruction  of  public  rood— JRood  law— Indictment 
—Criminal  law.    Com.  T.  Alleghenj  YaL  Rj«  Co«»  188. 

RES  GESTJE. 

1.  Judgment  —  Opening  Judgment — Evidence — Declarations.  Shan- 
non T.  Castner,  294. 

ROAD  LAW. 

1.  Assessment  for  damages — Grading  street — Paper  grade — Act  qf 
May  26,  1891,  P.  L.  117.  The  Act  of  May  26,  1891,  P.  L.  117,  relates 
to  the  right  of  a  landowner  to  damages  resulting  from  an  established 
paper  grade  of  a  street,  and  has  no  bearing  upon  the  right  of  the  mu- 
nicipality to  recover  the  expenses  of  mailing  the  physical  change. 
The  absolute  confirmation  of  a  report  of  viewera  appointed  in  proceed- 
ings under  the  act  of  1891,  is,  therefore,  not  res  adjudicata  2&  to  sub- 
sequent distinct  proceedings  instituted  to  assess  for  the  expenses  of 
making  the  physical  change  of  grade.    Greentree  Are*)  177. 

2.  Boroughs — Repair  of  road  on  boundary  line  between  borough  and 
toionship.    Rothwell  T.  California  Boro.»  234. 

3.  Certiorari — Record — Evidence — Questions  of  fact.  A  certiorari  in 
road  proceedings  does  not  bring  up  the  evidence,  and,  therefore,  the 
appellate  court  has  no  power  to  review  the  questions  of  fact  passed 
upon  by  the  court  below  on  depositions  submitted  to  the  court.  West 
Donegal  Township  Bead,  620. 

4.  Change  of  grade — Interest.  Where  in  a  road  case  the  lower  conrt 
has  erroneously  directed  the  jury  to  allow  interest,  the  appellate  court 
will  permit  the  appellee  to  yield  the  amount  by  which  the  verdict 
was  so  increased  by  striking  off  the  amount  of  the  interest.  Bothirell 
T.  California  Boro.,  234. 

6.  Exceptions — Proof  outside  qf  record.  Where  the  proceedings  in 
a  road  case  are  regular  on  their  face,  and  an  exception  alleges  a  fact, 
to  establish  which  proof  outside  the  record  is  required  and  the  excep- 
tion overruled,  it  must  be  presumed  on  appeal  to  the  Superior  Court 
that  the  question  of  fact  was  cori-ectly  decided  by  the  court  below. 
Thus  on  an  appeal  from  the  quarter  sessions  where  neither  in  the 
record  proper  nor  in  the  exceptions  does  it  appear,  or  is  it  averred  that 
the  appellant  was  an  owner  of  land  crossed  by  the  road,  the  appellate 
court  cannot  assume  that  the  appellant  is  such  an  owner,  and  that 
the  omission  of  his  name  was  fatal.  Bostrarer  Township  Boadf 
195.  * 

6.  Grade  crossing — Railroad  switch.    The  laying  out  of  a  necessary 
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public  road  will  not  be  defeated  merely  because  it  crosses  a  railroad 
sidiug  on  which  a  limited  amount  of  business  is  done.  Road  in  Greene 
and  Gnilford  Toirnskips,  418. 

7.  Municipalities — Sevoera — Waters — Constitution  qf  Pennsylva^iia^ 
art,  16,  sec.  ^—Damages  to  property— Remedies.  Cooper  T.  Seranton 
Cltj,  17. 

8.  Necessity — Turnpike  company.  Where  viewers  have  reported 
upon  the  necessity  of  a  public  road  and  there  appears  to  have  been 
no  abuse  of  their  discretion,  a  turnpike  company  has  no  standing  to 
oppose  the  road  mei-ely  because  the  opening  of  the  road  would 
diminish  the  company's  tolls.  Boad  in  Greene  and  Guilford  Toirn* 
Sllipg,  418. 

9.  Notice— Report  of  viewers.  The  fact  that  the  report  of  viewers 
in  a  road  case  does  not  set  forth  that  notice  was  given  to  the  land- 
owners and  how  it  was  given,  does  not  render  the  proceedings  invalid. 
Rostrarer  Townsliip  Boad»  195. 

10.  Omission  qf  township  in  proceedings.  The  omission  of  the  name 
of  a  township  in  a  township  road  petition,  or  order  to  view,  or  report 
of  viewers,  is  not  cause  for  reversal  of  the  order  of  confirmation  where 
the  termini  of  the  proposed  road  are  so  precisely  desciibed  in  the  pe- 
tition, and  the  road  itself  is  so  precisely  described  in  the  report  of 
viewers,  as  to  leave  no  room  for  doubt  as  to  its  location.  Rostrarer 
Townsliip  Ready  195. 

11.  Original  paving — Repairs— Covenants  as  to  repairs  in  paving  con- 
tract. Under  the  Act  of  May  23,  1889,  P.  L.  328,  the  municipal  au- 
thorities have  the  power  to  enter  into  a  contract  for  the  original  pav- 
ing of  a  street,  and  they  are  vested  with  a  discretion  to  determine  the 
manner  in  which  the  work  shall  be  done,  and  they  may  require  that 
covenants  shall  be  incorporated  into  the  agreement  for  the  mainte- 
nance of  the  pavement  in  good  condition  during  a  reasonable  period. 

If  it  is  established  by  evidence  that  the  nominal  price  of  the  pave- 
ment includes  compensation  to  the  contractor  for  a  covenant  to  make 
repairs  not  chargeable  to  the  property,  and  the  price  paid  for  original 
construction  is  to  that  extent  excessive,  a  property  owner  may  have 
the  claim  against  him  reduced  by  the  amount  of  his  share  of  the  ex- 
cess.   This  does  not,  however,  invalidate  the  lien  as  a  whole. 

It  is  the  duty  of  municipal  officers  when  contracting  for  a  pavement, 
whether  the  cost  is  to  be  paid  by  the  city  or  is  to  be  assessed  against 
the  owners  of  abutting  land,  to  provide  for  a  substantial  and  durable 
improvement  They  have  the  power  to  throw  about  the  contract  such 
safeguards  as  will  insure  complete  performance  and  skillful  as  well  as 
honest  work.  If  the  guaranty  provision  of  such  a  contract  involves  no 
extra  cost,  above  what  it  would  have  been  if  the  work  had  at  first  been 
executed  according  to  the  contract,  then  it  must  be  held  to  be  a  con- 
tract of  guaranty  and  not  one  for  repairs.  The  construction  of  a  street 
pavement  and  its  maintenance  for  a  reasonable  term  of  years  may  be 
included  in  the  same  contract  where  the  object  is  to  obtain  a  better 
quality  of  construction. 

An  ordinance  for  paving  provided  as  follows:  *^  The  contractor  shall 
be  required  to  enter  into  an  agreement  with  the  city  to  make  all  neo- 
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essary  repairs  for  property  owners  and  others  who  are  compelled  to 
open  said  pavement,  at  the  original  contract  price  per  square  yard, 
whether  such  repairs  at  a  given  point  amount  to  a  fraction  of  a  square 
yard  or  more.  The  contractor  shall  erect,  keep  and  maintain  in  the 
city  a  plant  embracing  the  necessary  machinery  and  materials  by 
means  of  which  repairs  can  be  made  after  the  expiration  of  seven  years* 
guaranty  aforesaid,  at  piice  above  named;  or,  if  at  the  expiration  of 
the  seven  years  the  plant  is  removed  ur  destroyed,  the  contractor  shall 
give,  assign  and  transfer  to  the  city  the  absolute  right  to  use  in  the 
city  their  formulas  and  machinery  for  such  necessary  repairs,  and  to 
furnish  to  the  city  at  reasonable  prices  such  materials  as  must  of  ne- 
cessity be  purcliased  from  said  contractor  to  insura  a  perfect  repair.** 
Heldj  that  the  covenants  required  were  reasonable,  and  not  such  as  to 
which  a  property  owner  could  make  reasonable  objection.  Williams- 
port  T.  Hnghesy  443. 

12.  Paving — Original  paving — Repair h.  In  an  action  to  recover  a- 
municipal  assessment  for  paving,  the  case  is  for  the  jury  where  it  ap- 
pears that  the  ordinance  which  authorized  the  paving  required  an  ab- 
solute covenant  of  guaranty  upon  the  part  of  the  contractor  for  a  period 
of  ten  years,  that  the  contract  contained  a  covenant  on  the  part  of  the 
contractor  to  keep  the  pavement  in  good  repair  for  a  period  of  ten 
years  without  further  consideration  than  that  mentioned  in  the  bid  or 
proposal,  and  that  the  guaranty  of  durability  and  the  covenant  for  re- 
pairs contained  no  qualification  whatever,  so  that  the  contractor  might 
be  required  to  make  repairs  without  regard  to  the  cause  which  made 
the  same  necessary.    Erie  T«  Aranty  4(51. 

13.  Railroads— Reconstruction  qf  public  road — Res  acfjudicata — Inr 
dictment^Criminal  law.    Com.  T.  Allegheny  YaL  By.  €0.9  188. 

14.  Report  of  viewers — Improvements — Appeals,  On  an  appeal  in  a 
road  case  it  cannot  be  objected  to  the  report  of  viewers  that  it  failed 
to  set  forth  improvements  on  the  land  where  no  such  objection  was 
taken  in  the  court  below.    Bostrarer  Township  Boad»  105. 

16.  Supervisors — Meeting  and  deliberation  qf  supervisors.  Where  a^ 
township  has  but  two  supervisors,  they  must  honestly  confer  with 
each  other,  and  fairly  deliberate  in  the  interest  of  the  taxpayers  before 
they  attempt  to  bind  the  township  by  their  action. 

One  of  two  supervisors  cannot  bind  the  township  by  a  contract  for 
the  entire  reconstruction  of  the  road  for  a  large  sum  of  money  where 
it  appears  that  the  supervisors  never  met  on  the  grouud,  and  did  not 
discuss  the  extent,  character  or  cost  of  the  repairs  to  be  made,  or  how 
the  township  was  to  provide  for  the  payment  of  the  same.  The  mere 
fact  that  one  of  the  supervisors  said  to  the  other  **  to  go  ahead  and 
pnt  the  road  in  good  repair,  good  condition,  and  he  would  stand  by 
him  in  anything  that  he  did,**  is  not  sufficient  to  justify  the  second 
supervisor  in  incurring  the  expenses  of  the  entire  i*econstruction  of 
the  road.    Logan  t.  Rochester  Township,  113. 

16.  Termini — Exceptions— Location.  Exceptions  to  a  proceeding  in 
a  road  view  to  the  effect  that  the  proceedings  do  not  show  the  county, 
township  and  borough  in  which  the  termini  of  the  road  is  located^ 
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oanoot  be  suBtaiaed  when  these  localities  are  expressly  referred  to 
both  in  the  petition,  and  in  tlie  report  of  the  viewers. 

Vie  Wei's  may  carry  a  road  to  a  point  designated  partly  over  the  bed 
of  a  road  already  laid  ont  and  opened.  Road  in  Greene  and  Gnilford 
Townships,  418. 

17.  Vacation  qf  road — Improvements — Appeals.  On  an  appeal  from 
an  order  vacating  a  road,  it  is  too  late  to  raise  for  the  first  time  an  ob- 
jection that  the  report  of  the  viewers  and  the  draft  attached  thereto 
did  not  describe  improvements.    West  Donegal  Toirnship  Road,  620. 

18.  Vacation  of  road — Record — Discretion  of  court.  Where  a  peti- 
tion for  the  vacation  of  a  road  sets  forth  in  general  terms  that 
the  road  **  has  become  useless,  inconvenient  and  burdensome,"  and 
the  report  of  the  viewers  sets  forth  the  fact  that  the  road  crosses  a 
new  line  of  a  double  track  railroad,  there  is  sufficient  on  the  face  of 
the  record  to  move  the  discretion  of  the  court  to  vacate  the  road, 
apart  from  the  facts  disclosed  by  the  deposition.  West  Donegal 
Township  Road,  620. 

RULES  OF  COURT. 

1.  Appeals — Assignments  of  error^B^ridence.  ({naker  City  Hat. 
Bank  t.  Hepworth,  566. 

2.  Appeals — Assignments  qf  error — Evidence — Instruction.  Berks 
Co.  Direetors  of  the  Poor  y.  Schnylkill  Co.  Directors  of  the  Poor, 
627. 

3.  Construction  of  rules.  Upon  a  question  of  the  construction  or 
application  of  its  own  rules,  a  court  can  be  reversed  only  for  manifest 
and  material  error.    Shannon  T*  Castner,  294. 

4.  Construction  qf  rules— Practice,  O.  C.    Knnkle's  Est.,  200. 

6.  Divorce — Service  qf  papers  by  sheriff— A  ct  of  March  13, 1816, 6  8m. 
L.  286.    Timney  t.  Tininey,  638. 

6.  Equity  practice— PHnting  bill  Cooke  T.  Cent.  Dist.  A  Printing 
Tel.  Co.9  43. 

7.  Practice,  Superior  Court — Appeals — Assignments  qf  error.  Ram- 
schasePs  Est.,  497. 

8.  Practice,  Superior  Court — Rule  10  and  16 — Appeals — Assign- 
ments ofei-ror.    Loeweke  t.  Lnmberman's  B.  ik  L.  Assn.,  380. 

SALES. 

1.  Affidavit  qf  defense — Contract — Payment  in  goods — Bankruptcy. 
Brainerd  t.  Daris,  699. 

2.  By  assignee  instead  qf  sfieriff- Equitable  assignment — Agreement 
between  execution  creditor^.    Day  A  Sharpens  Assigned  Est.,  118. 

3.  Contract — Partial  performance — Set-off.  Eastern  Forge  Co.  T. 
Baiiley,  504. 

4.  Contract— Quality —  Quantity— Affidavit  qf  drfense.  Rowland 
Pnip  Co.  T.  Jessnp  A  Moore  Paper  Co.,  495. 

5.  Contract — Reservation  qf  title — Unreasonable  restriction.  Garst 
T.  Wissler,  532. 

6.  Contract— Set-off— Prqflts—Proqf  qf  deliveries.  Huntingdon  Mal- 
leable Iron  Co.  y.  Bills,  556. 

Vol.  XXI — 46 
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7.  Of  horse — Auctioneer  —  Estoppel — Affidavit  <^  dtfense.  Swift  ft 
Co.  T.  HerknesSy  623. 

8.  To  another  dealer^Affldavit  of  d^enee — Contract,  Aions  ¥• 
Kopf,  123. 

SCHOOL  TEACIiERS. 

1.  Ben^cial  association — Qualifications  (^membership.  Child  ¥• 
Teachers'  Annnit  j  and  Aid  Assn.,  480. 

SCIRE  FACIAS. 

1.  Building  and  loan  associations— Mortgage — Judgment — Openin^r 
Judgment    Helping  Hand  B.  ft  L.  Assn.  y.  Samnelson,  134. 

SERVICE  OF  PROCESS. 

1.  Dtfective  service — Justice  of  the  peace — Waiver — Appeal — Act  of 
March  20,  1810,  5  Sm.  L,  161,  and  July  9,  1901,  P.  L.  614.  SiUej  T. 
Bnrt,  618. 

2.  Sheriff— Divwce— Rules  of  court— Act  of  March  18, 1816,  6  8m.  L. 
286.    Timnej  t.  Timnej,  638. 

SET-OFF. 

1.  Bankruptcy— Act  qf  1898,  sec.  dO—Prrference— Evidence— InteresL 
Tredwaj  t.  Kaufman,  266. 

2.  Contract— Affidavit  of  defense.  Wilmot  ft  Hobbs  Mfg.  Co.  ¥• 
Penna.  Bolt  ft  Nut  Co.,  490. 

3.  Contract^Notice.    W jmard  T.  Deeds,  332. 

4.  Contract— Sale  —  Partial  performance.  Eastern  Forge  Co.  ¥• 
Baisle  J,  604. 

6.  Contract— Sale— Prqfits—Proqfcf  deliveries.  Huntingdon  MaUo* 
able  Iron  Co.  t.  Bills,  666. 

SEWERS. 

1.  Municipalities— Waters — Constitution  of  Pennsylvar^y  art.  16, 
sec.  S— Damages  to  property— Bemedies.  Cooper  y.  Scranton  Citjf 
17. 

SHERIFFS  INTERPLEADER. 

1.  Execution— Act  qf  May  26,  1897,  P.  L.  96.    Meyer  y.  Knighty  L 

SHERIFFS  SALES. 

1.  Execution — Notice— Advertisment — Computation  of  time — Week — 
Acts  qfJune  16, 1836,  P.  L.  772,  and  July  2,  1895,  P.  L.  420.  Cnrrens 
y.  Biooher,  30. 

2.  Setting  aside — Inadequacy  of  price.  A  bona  fide  porohaser  at  a 
sheriff *R  sale  of  land,  the  moment  It  is  knocked  off  to  him,  if  he  com- 
plies in  all  respects  with  the  conditions  of  sale,  instantly  acquires  a 
vested  right  to  the  property  sold.  Such  a  purchaser  would  be  bound 
by  his  bargain  thus  made,  although  his  bid  greatly  exceeded  its  value, 
and  if  he  purchased  at  a  bona  fide  sale  greatly  below  the  value,  the 
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vendor  would  be  bound  by  the  sale.    Equality  in  this  case  at  least  is 
equity. 

A  sheriff's  sale  will  not  be  set  aside  where  the  only  reason  urged  in 
addition  to  inadequacy  of  price  is  that  the  president  of  the  building 
and  loan  association  which  owned  the  first  lien,  being  obliged  to  be 
away  on  business  on  the  day  of  the  sale  directed  his  son  to  attend  the 
sale  and  bid,  and  that  the  son  forgot  about  the  sale  because  uf  unusual 
business  duties.  Westmoreland  Gaarantee  B.  ik  L.  Assiu  y.  Nesbit» 
150. 

SIDEWALKS. 

1.  Drfective  Hdetoalk — Negligence  ^  Boroughs  —  Contributory  neglU 
gence.    Decker  t.  East  Washington  Boro^  211. 

2.  Drfective  sidewalk—Negligence— Municipalities.  Wible  T.  Pllila*^ 
486. 

SMOKE,  see  Nuisance. 

SPECIFIC  PERFORMANCE. 

1.  Vendor  and  vendee — Orphans^  court — Acts  cf  February  24, 1834, 
and  ApHl  28,  1890.    Holt  T.  MeWilliams,  137. 

STATEMENTS. 

1.  St^ciency  qf— Practice— Pleading.    Deaeon  t.  Uhlman,  381. 

STATUTE  OF  FRAUDS. 

1.  Promise  to  pay  debt  of  another — Funds  of  debtor  in  hands  cf 
promisor.  A  promise  to  pay  the  debt  of  another  is  not  within  the 
statute  of  frauds,  where  the  promisor  has  money  or  property  of  the 
debtor  placed  in  his  hands  for  the  purpose  of  such  payment,  or  where 
in  any  other  way  an  agency  or  trust  arises  which  involves  a  duty  to 
pay.    Howes  T.  MoCrea»  592. 

STATUTE  OF  LIMITATIONS. 

1.  Executors  and  administrators  —  Appointment  after  ttoenty-one 
years— Act  of  March  15,  1832.    Hanbest's  Est.,  427. 

2.  Mutual  accounts— Demands.  Where  there  are  mutual  accounts, 
if  any  of  the  items  of  the  account  be  within  six  years  before  the  com- 
mencement of  the  suit,  such  item  is  equivalent  to  a  subsequent  prom- 
ise reviving  the  debt;  but  the  mutual  accounts  must  on  both  sides 
relate  to  trade  in  merchandise,  labor  or  something  that  is  provable 
by  books  of  original  entries.  Mutual  demands  for  money  loaned  do 
not  operate  as  an  extinguishment  of  each  other,  since  a  loan  of  money 
is  not  provable  by  book  of  original  entry  and  does  not  constitute  an 
account. 

In  an  action  of  assumpsit  brought  in  1902,  plaintiff  claimed  to  re- 
cover (1)  upon  a  settlement  of  accounts  made  in  1892;  (2)  on  a  book 
account  for  wages  of  labor  in  1893  and  1895;  and  (8)  for  several  sums 
loaned  to  defendant  in  the  years  1894, 1895  and  1900.    Payments  were 
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alleged  to  have  been  made  from  time  to  time  in  cash  and  a  number 
of  inconsiderable  amounts  in  farm  products.  Held^  that  there  were 
no  such  mutual  accounts  between  the  i>arties  as  would  take  the  de- 
mands of  the  plaintiff  out  of  the  statute  of  limitations.  Hndson  T» 
Hudson,  02. 

STATUTES. 

1.  Conatitutional  law — Retroactive  enactments— Act  of  April  4,  1901, 
P.  L.  m,    Kiskaddon  t.  Dodds,  351. 

2.  Construction  of  statutes — Province  cf  the  court.  In  the  construc- 
tion of  statutes  it  may  sometimes  become  necessary  to  transpose 
words,  or  even  to  supply  or  strike  out  a  word  which  the  context 
shows  was  omitted  or  inseiied  by  mistake;  but  where  an  enactment 
is  plain  and  sensible,  and,  according  to  any  meaning,  broad  or  nar- 
row, proper  or  technical,  which  may  be  ascribed  to  the  words,  does 
not  apply  to  the  case  in  hand,  it  is  not  permissible  for  the  courts  to 
add  or  omit  words  in  oi*der  to  make  it  so  apply  even  though  it  may 
be  clear  to  them  that  the  case  is  as  fully  within  the  mischief  to  be 
remedied  as  the  cases  provided.  This  would  be  not  to  construe,  but 
to  amend  the  law,  which  is  within  the  exclusive  province  of  the  legis- 
latura. 

Where  a  court  has  gone  to  the  verge  of  its  powers  of  construction, 
there  will  sometimes  remain  what  is  termed  casus  omissus,  a  case 
within  the  mischief  to  be  remedied  and  possibly  within  the  general 
intent  of  the  legislature  as  disclosed  by  the  act,  and  yet  not  provided 
for  therein.  In  such  case  the  legislature  alone  can  cure  the  defect. 
Com.  T.  Gouger,  217. 

3.  Power  of  legislature — Nuisance — Municipalities — Smoke  from  bi- 
tuminous coal    Pittsbnrg  t.  W.  U.  Keeeh  Co.,  648. 

4.  Repeal — Implication — Repugnance,  Repeals  by  implication  are 
not  favored.  To  warrant  such  construction  there  must  be  a  manifest 
and  total  repugnance  between  the  provisions  of  the  old  law  and  the 
new,  sufficient  to  lead  to  the  conclusion  that  the  new  was  intended  to 
abrogate  the  old.  The  more  natural  if  not  necessary  inference  in  all 
such  cases  is  that  the  legislature  intended  the  new  law  to  be  auxiliary 
to  and  in  aid  of  the  purposes  of  the  old. 

A  later  act  treating  a  subject  in  general  terms  but  not  expressly 
contradicting  the  provisions  of  a  former  statute,  is  not  to  be  con- 
strued as  intended  to  affect  the  more  particular  and  specific  provi- 
sions of  the  earlier  acts,  unless  such  construction  is  absolutely  neces- 
sary.   Com.  T.  Yetterlein,  587. 

5.  Repeal— Mercantile  appraisers — Appeals — Acts  qf  April  U^  1862, 
P.  L.  492,  and  May  2,  1899,  P.  L,  184.  The  act  of  April  11, 1862,  pro- 
riding  that  an  appeal  from  an  assessment  of  the  board  of  mercantile 
appraisers  must  be  taken  within  ten  days,  is  not  repealed  by  the  act 
of  May  2,  1899,  which  affirms  the  right  of  appeal,  but  is  silent  as  to 
limitation  of  time.    Com.  T*  Yetterleiiiy  587. 

6.  Repealr-Road  lav>-'Act  cf  March  13, 1869,  P.  L,  868,  and  May  2, 
1899,  P.  L,  176.    The  Act  of  May  2,  1899,  P.  L.  176,  requiring  notice 
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of  road  proceedings  to  be  given  to  saperviBors  does  not  repeal  the 
special  road  law  of  March  13,  1860,  P.  L.  368,  applicable  to  Franklin 
county.    Boad  in  Greene  and  Anilford  TownsliipSy  4ia 

STOCKHOLDERS,  see  Corporations. 

STOCKS. 

1.  SubscripHon—CarporatioM— Affidavit  qf  drfenae.  Arnold  Mon- 
ophase Elee.  Co.  t.  Chew»  407. 

2.  Subscription  —  Corporations  —  False  statement  in  prospectus. 
({oaker  Cit  j  Apartment  House  Co.  y.  Matthews,  619. 

SUPERVISORS,  see  Public  Officers. 

SURCHARGE. 

1.  Executors  and  administrators — Failure  to  account.  LoreU's 
Est.)  378. 

TAXATION. 

1.  Collateral  inheritance — DecedenVs  estates — Proceeds  of  insuv' 
ance  policy.  Where  on  appeal  from  a  decree  of  the  orplians'  court  it 
appears  tliat  the  proceeds  of  a  policy  of  life  insurance  were  included 
in  the  balance  in  the  hands  of  the  executor  for  distribution,  and  the 
record  does  not  show  whether  the  policy  was  payable  to  the  decedent^s 
legal  representative,  or  to  a  third  pei-son,  the  appellate  court  will  as- 
sume that  the  proceeds  of  the  policy  became  a  part  of  the  decedent^s 
estate,  and,  therefore,  subject  to  the  payment  of  the  collateral  inher- 
itance tax.    Morphy's  Est.,  384. 

2.  Collateral  inheritance — Will — DecedenVs  estates — United  States 
tax  on  legacies.    Baker's  Est.,  536. 

3.  License  fee — Boroughs — Telegraph  companies.  Mann's  Choice 
Boro.  T.  Western  Union  TeL  Co.,  438. 

4.  Mercantile  appraisers — Eating  houses.  The  act  of  April  10,  1849, 
applies  to  eating  houses,  and  restaurants,  not  connected  with  beer 
houses.  As  long  as  the  act  is  unrepealed  the  courts  are  unable  to  say 
that  it  is  not  in  force  for  the  reason  that  the  purposes  for  which  it  was 
passed  do  not  now  exist. 

The  act  of  April  10,  1849,  relating  to  restaurants  and  eating  houses 
is  not  repealed  by  the  act  of  May  2,  1899,  which  applies  to  retail 
vendors,  and  dealers  in  goods,  wares  and  merchandise.  Com*  T« 
GiTin,  401. 

6.  Special  tax  levy — Munidpalities — Indebtedness — Judgment—Act 
qfiMarch  31, 1864,  P.  L.  162.    Plains  Township's  Appeal^  68. 

TELEGRAPH  COMPANIES. 

1.  Boroughs—License  fee.  Mann's  Clioiee  Boro.  y.  Western  Union 
TeL  Co.»  438. 

2.  Equity  pracHcer— Pleading.  Cooke  T.  Cent.  Dist.  k  Printing 
Tel.  Co.»  43. 
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TIME. 

1.  Computation  qf-^Week—ExeeutUm—SherijTs  aale—NoUee—Ad- 
veHiitement^ActsqfJune  16,  1836,  P.  L.  772,  and  July  2,  1805,  P.  L. 
420.    Curreiis  r.  Bloeher,  80. 

TITLE. 

1.  Affldatit  qf  defense— Auctianeer^Sale  Cff  horse^EHoppel,  Swift 
ft  Co«  T.  HerknesSf  523. 

2.  Execution— Sheriff*8  interpleader—Act  qf  If  ay  26,  1897,  P.  X.  96. 
Mejer  t.  Knigrlit,  1. 

3.  Reservation  qf— Contract— Unrea$onaUe  restriction.  Gtrst  ?• 
Wisfller,  532. 

TOWNSHIP  TREASURER,  see  Public  Officers. 

TOWNSHIPS. 

1.  Boroughs — Roads — Repair  cf  road  on  boundary  line  between' 
borough  and  townsfiip.    Bothwell  Y.  CAliforaU  Bora.^  234. 

TRESPASS. 

1.  Nuisance — Operation  cf  business  in  residential  neighborhood — 
Bakery.    Alexander  t.  Stewart  Bread  Co.,  526. 

2.  (iuare  clausum  /regit — Possession — Cotenants — Charge.  Where 
one  of  several  cotenants  in  possession  of  real  estate  by  permission  of 
the  other  cotenants,  leaves  the  premises  tempoi-arily  with  no  inten- 
tion of  abandonment,  and 'another  of  the  cotenants  forcibly  enters 
and  throws  out  furniture  which  he  finds  there,  he  will  be  liable  in 
damages  to  the  cotenant  upon  whose  possession  he  has  trespassed. 

In  an  action  to  recover  damages  for  a  trespass  alleged  to  have 
been  committed  on  the  day  before  Decoration  Day,  a  judgment  on  a 
verdict  for  plaintiff  will  not  be  reversed  because  the  court  said  to  the 
jury :  **  If  you  recollect  last  Decoration  Day;  it  seems  that  these 
parties  went  the  day  before;  on  Decoration  Day  there  was  a  very 
heavy  rain;  I  know  that,  I  went  to  Prospect  and  it  poured  on  me 
nearly  all  the  day  and  it  rained  in  the  afternoon.*'  Seep  T*  Wagner^ 
268. 

3.  Railroads— Diversion  of  waters  in  a  street — Joint  tort  feasors. 
Deniiisoii  t.  Somerset  A  Cambria  B.  B.  Co.,  248. 

TRIAL. 

1.  Evidence — Cross^xamination — Discretion  —  Cross-examination  qf 
expert  as  to  his  fees.    Shannoii  t.  Castner,  294. 

2.  Practice,  C.  P.— Appeals— Harmless  error.  Shannon  T.  Cast* 
ner,  294. 

3.  Practice,  C.  P.— Appeals— Remarks  of  counsel.  Moore  T.  Nen« 
bert,  144.  * 

4.  Practice,  C.  P.— Reservation  qf  question  of  law.  Banaehard  Oo> 
T.  Fidelity  &  Casnalty  Co.,  370. 

TRUSTS  AND  TRUSTEES. 

1.  Assignments  for  creditors-^udgment^Notice.  Hnbor'a  AiSigBed 
Est.,  612. 
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2.  Executors  and  admini9trat<yr9— Investment  in  trmtee's  fttwinew— 
Interest    YljVB^B  Est.,  126. 

TURNPIKE  COMPANIES. 

1.  Boad  law—NeeessUy.  Bead  in  Greene  and  Guilford  Town* 
ships,  418. 

VENDOR  AKD  VENDEE. 

1.  Specific  performance— Orphans'  court— Acts  qf  February  24,  1884, 
and  April  28, 1899.  On  a  petition  for  the  specific  performance  of  a 
parol  contract  by  decedent  to  sell  land  to  the  petitioner,  the  testimony 
in  the  orphans*  court  showed  that  the  petitioner  bought  the  land  from 
the  decedent  and  paid  for  it,  and  tliat  a  deed  for  a  portion  of  it  was 
made,  at  his  request,  to  his  daughter  for  a  nominal  consideration.  It 
further  showed  that  the  decedent,  while  standing  upon  the  land  ( which 
was  enclosed  by  a  fence  and  included  an  area  of  about  three  quarters 
of  an  acre),  in  the  presence  of  the  petitioner,  stated  to  a  witness  in 
the  cause,  that  he  had  sold  the  lot  in  question  to  the  petitioner.  Sev- 
eral other  witnesses  were  called  proving  declarations  by  the  decedent 
that  he  had  sold  the^lot  to  the  petitioner,  and  showing  further  that 
the  petitioner  had  for  a  i>eriod  of  years  been  in  possession  and  had 
cultivated  the  land,  and  had  made  improvements  thereon.  It  was 
further  proven  that  the  decedent  directed  the  land  to  be  assessed  for 
taxation  in  the  name  of  the  petitioner,  who  paid  the  taxes,  and  that 
the  petitioner  and  an  adjoining  neighbor  together  constructed  a  line 
fence  along  the  property.  HMy  that  the  evidence  was  sufficient  to 
support  a  decree  of  specific  performance. 

The  fact  that  a  purchaser  of  land  has  brought  suit  to  recover  a  por- 
tion of  the  purchase  money  paid  by  him  before  a  deed  to  him  had  been 
refused,  will  not  prevent  him  from  filing  a  bill  in  equity  against  the 
vendor  for  specific  performance,  and  this  is  especially  the  case  where 
he  has  discontinued  his  suit  at  law  and  paid  the  costs.  Holt  T*  Me* 
WiUiams,  187. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  Devise— Attachment— Conversion,    Weeter^S  Est«,  241. 

WAIVER. 

1.  Justice  (if  the  peace  —  D^ective  service  —  Appeals — Acts  of 
March  20,  1810,  6  Sm.  L.  161,  and  July  9,  1901,  P.  L.  614.  SiUey  T. 
Burt,  618. 

WARRANTY. 

1.  Judgment— Opening  Judgment— Discretion  of  court — Weighing  cf 
testimony— Horse— Evidence.    Zartman  T.  Spangler,  647. 

WATERS. 

1.  Diversion  of  waters  in  a  street— Railroads— Trespass— Joint  tart 
feasors.    Dennison  T.  Somerset  A  Cambria  B.  B.  Co.,  248. 
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WATERS— continued. 

2.  Licenae^^Eaaement — Parol  agreement — ImprovemenU— Equity. 
A  license  to  use  water  may  be  converted  into  what  is  in  effect  an 
easement,  not  upon  tlie  principle  that  the  right  passes  by  the  parol 
agreement,  but  that  whenever  one  party  has  in  part  executed  it  by 
payment  of  money,  talcing  possession  and  making  valuable  improve- 
ments, the  conscience  of  the  other  is  bound  to  carry  it  into  ezecation, 
and  equity  will  compel  him  to  do  it. 

Where  a  pei-son  uses  water  from  a  spring  on  the  land  of  another 
under  a  parol  license,  and  it  appears  that  after  the  license  was  given 
to  him  he  laid  pipes  to  his  own  land,  built  a  house  thereon,  and  used 
the  water  for  eighteen  years,  the  successor  in  title  to  the  owner  of  the 
spring  with  knowledge  of  the  existence  of  the  license,  has  no  right 
to  deprive  the  licensee  of  the  use  of  the  water.  Moore  T*  Neaberty 
144. 

3.  Municipalities— Sewers  —  Remedies — Constitution  qf  Pennsylva- 
nia, art.  16,  sec.  8 — Damages  to  property.  Cooper  j.  Seranton  City, 
17. 

WIPOW'S  EXEMPTION. 

1.  Divorce  a  mensa  et  tharo — Alimony.    Evaiis's  EsLf  ^SO. 

WILLS. 

1.  Annual  payments  to  legatees — Advancements,  Where  testatrix 
directs  her  executors  to  pay  annually  a  ceitain  sum  to  each  of  her 
daughters  for  a  period  of  years,  and  also  directs  that  at  the  end  of  a 
certain  period  her  estate  shall  be  divided  and  that  the  daughters 
should  have  shai-es  in  the  general  distribution,  but  expresses  no  in- 
tention that  the  distributive  shares  of  the  daughters  should  be  di- 
minished by  the  annual  payments,  the  daughters  will  be  entitled  on 
distribution  to  their  shares  undiminished  by  the  annual  payments. 
M'Kibbin's  Est.,  578. 

2.  Conversion^Power  to  sell  real  estate.  An  absolute  direction  to 
sell  lands  after  the  death  of  testator's  widow  and  to  divide  the  pro- 
ceeds among  his  children,  effects  an  equitable  convei-sion  thereof 
into  personalty,  and  the  interest  of  one  of  the  children  is  not  bound 
by  a  judgment  against  him  before  a  sale,  as  real  estate.  This  rale 
applies  where  the  testator  gives  a  power  of  sale  over  real  estate  to  his 
widow,  to  whom  he  has  given  a  life  estate,  and  directs  that  if  any  of 
it  remains  unsold  after  her  death,  it  shall  be  appraised,  and  the 
children  given  a  choice  to  take  it  at  the  appraisement,  the  eldest  son 
to  have  the  first  choice,  and  that  if  none  of  the  children  take  it,  the 
executors  shall  then  sell  it.    Weeter's  Est*,  241. 

3.  Conversion — Real  estate.  In  order  to  work  a  conversion  of  real 
estate  there  must  be  either  (1)  a  positive  direction  to  sell,  or  (2)  an 
absolute  necessity  to  sell  in  oi*der  to  execute  the  will,  or  (3)  such  a 
blending  of  real  and  personal  estate  by  the  testator  as  to  clearly 
show  that  he  intended  to  create  a  fund  out  of  both  real  and  personal 
estate,  and  to  bequeath  said  fund  as  money,  and  that,  in  each  of  the 
two  latter  cases,  an  intent  to  convert  will  be  implied. 
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Testator  directed  as  follows:  *^  I  will,  bequeath  and  deyise  unto  my 
executors  hereinafter  named,  all  my  real  and  personal  estate  that  I 
may  die  possessed  of  in  ti'ust  and  for  tlie  purposes  herein  named,  and 
I  liereby  authorize  and  empower  my  said  executors  to  collect  all 
claims  coming  to  me  at  my  death  and  to  make  sale  of  all  my  real 
estate  that  I  may  die  possessed  of,  and  after  such  sale  or  sales  made 
as  aforesaid,  to  execute  and  deliver  deed  or  deeds  to  the  purchaser 
or  purchasers  in  the  same  manner  as  I  might  or  could  do  myself,  one 
third  of  the  purchase  money  to  remain  a  lien  on  the  real  estate,  the 
interest  thereof  to  be  paid  to  my  beloved  wife  annually  during  her 
life  and  at  her  death,  said  third  to  be  distributed,  as  directed  in  this 
wilL^*    Held  that  the  will  worked  a  conversion  of  the  real  estate. 

Parties  interested  in  a  fund  may  elect  to  accept  the  land  uncon- 
verted, and  if  they  do  so,  they  will  acquire  an  estate  therein,  but  this 
election  must  be  by  some  unequivocal  act  which  must  be  joined  in 
by  all  those  entitled. 

Equity  permits  the  parties  entitled  to  the  fund  to  be  raised  by  a 
sale,  to  take  the  land  in  lieu  of  the  proceeds,  and  where  the  election 
is  unequivocally  manifested,  an  estate  commensurate  with  the  in- 
terest they  would  have  had  in  the  fund  if  raised,  vests  in  the  bene- 
ficiaries. The  election  may  be  manifested  by  acts  ill  pais,  but  these 
must  be  of  such  a  character  as  to  leave  no  reasonable  doubt  of  the 
intent. 

Where  there  is  a  conversion  of  laud  into  personalty  by  direction  to 
sell  in  a  will,  and  it  appears  that  the  land  remained  unsold  for  a  long 
time  by  reason  of  financial  conditions,  that  the  executors  had  full 
control  of  the  land,  that  one  of  the  parties  in  interest  always  objected 
to  any  interference  with  the  land  by  the  heirs,  and  that  the  land  was 
finally  sold  by  the  executors,  there  is  no  reconversion  into  real  estate. 
Baaoh's  Est.,  60. 

4.  DecedenVe  estates — Collateral  inheritance  tax — United  States  tax 
on  legacies.  Testatrix  by  her  will,  executed  in  1895,  directed  as  fol- 
lows: **  I  order  and  direct  collateral  inheritance  tax  on  my  whole 
estate,  including  that  upon  any  bequests  or  legacies  herein  made  or 
given,  shall  be  paid  by  my  executor  out  of  the  corpus  of  my  estate  or 
any  moneys  which  may  come  into  his  hands,  so  that  the  legacies  shall 
be  paid  to  the  legatees  named  herein  in  full,  free  of  all  tax.**  Held, 
that  the  United  States  internal  revenue  tax  on  legacies  under  the  act 
of  congress  of  June  13,  1898,  was  not  payable  by  the  executor  out  of 
the  corpus  of  the  estate.    Baker's  Est*;  536. 

5.  Legacies — Devise — Charge  on  real  estate.  Where  a  wife  gives  all 
of  her  personal  estate  to  her  husband  absolutely,  and  all  of  her 
real  estate  for  life,  with  directions  then  to  sell  and  divide  proceeds 
among  lawful  heirs,  and  directs  that  certain  pecuniary  legacies 
shall  be  paid  to  the  legatees  after  the  death  of  her  husband,  at 
the  death  of  the  husband  after  having  disposed  of  all  of  his  personal 
property  by  will,  the  legatees  of  the  wife  are  entitled  to  have  their 
legacies  paid  out  of  the  proceeds  of  the  sale  of  the  real  estate.  Her* 
shey's  Est.,  651. 

6.  Onerous  and  ben^cial  properties — Devise.    Where  onerous  and 
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beneficial  properties  are  included  in  a  single  and  undiYided  gift  or 
devise,  the  donee  or  devisee  cannot  reject  the  onerous  and  accept  the 
beneficial;  he  must  take  the  whole  or  nothing. 

Testatrix  in  one  clause  of  her  will  directed  as  follows:  '*  I  give  and 
devise  all  the  lands  of  which  I  may  die  seized  in  Fulton  county  to  my 
three  surviving  sons  absolutely  and  in  fee  to  be  equally  divided 
among  them,  share  and  share  alike,  those  taking  however  at  the  set- 
tlement of  my  estate  as  hereinafter  provided  to  account  to  the  other 
distributees  for  such  lands  at  the  rate  of  $5.00  per  acre,  and  the  lands 
BO  divided  to  be  considered  as  cash  payments  on  account  of  each  son^s 
distributive  share  at  the  said  rate.**  In  another  clause  she  provided 
**  and  subject  to  the  advancements  to  my  children  in  lands  as  here- 
tofore mentioned  and  at  the  price  designated  by  me  either  already 
taken  or  to  be  taken  after  my  decease,  I  direct  my  executors  to 
divide  ....  the  rest  and  residue  of  my  estate  which  may  be  in  their 
possession  into  eight  equal  parts,  and  to  pay  over  and  deliver  one  of 
aaid  equal  eight  parts  to  each  of  my  children,**  including  therein  the 
three  sons.  The  three  sons  were  appointed  executors.  Two  of  them 
took  out  letters.  The  three  sons  did  not  accept  the  devise  of  the 
lands  in  Fulton  county.  The  lands  were  sold  by  the  executors  and 
by  leave  of  'court  they  bid  in  the  land  at  the  sale  for  something  less 
than  1300,  whereas  at  a  valuation  of  $5.00  per  acre  they  would  have 
represented  the  sum  of  nearly  $5,000.**  Heldy  that  the  two  clauses  of 
tlie  will  were  interdependent,  and  that  the  result  of  the  provision  in 
respect  to  the  Fulton  county  lands  was  to  bind  together  the  devise  to 
the  sons  and  their  shares  in  distribution  so  that  the  resultant  would  be 
the  acceptance  of  both  benefits  burdened  with  the  charge  as  to  the 
land.    M'Klbbiit's  Est.,  578. 

WITNESSES. 

1.  Cro8»-€xamination  cf  expert  (U  to  hisfeea — Evidence — Discretion — 
Befreshing  memory  —  Books  of  account  —  Contradiction  cf  toltness — 
Judgment — Opening  judgment — Party  dead.    Shannon  T«  Castner,  294. 

2.  Opinion  qf^Evidence^Contradiction— Partner,  Owen  T«  Roth* 
ermely  561. 

8.  Brfreshing  memory — Books  of  account — Contradiction  qf  witness. 
Shannon  t«  Castner,  294. 

WORDS  AND  PHRASES. 

1.  ^*A  complete  carpenter^ s  rig  qfgood  quality^'*  and  an  **  ou^  qf 
drilling  tools  and  lines,''    Glenn  Y.  Strickland,  88. 

2.  *'  Originally  **— "  In  first  instants    Hanbest^S  Est.,  427. 
8.  "  Week.''    Cnrrens  t.  Blocher,  80. 
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